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I. Proviso Text

Ordinance 19210; Section 50, Department of Adult and Juvenile Detention, P4*

1.

Of this appropriation, $100,000 shall not be expended or encumbered until the executive
transmits a report providing information on the department of adult and juvenile
detention's community work program and alternative ways to serve the needs of program
individuals and a motion to acknowledge receipt of the report and a motion acknowledging
receipt of the report is passed by the council. The motion should reference the subject
matter, the proviso's ordinance number, ordinance section and proviso number in both the
title and body of the motion.

The executive shall convene a work group that shall include, but not be limited to: (1) one or
more employees from the department of adult and juvenile detention; (2) one or more
employees from the office of performance, strategy and budget; and (3) representatives
from one or more community-based organizations serving individuals who have either
participated in the community work program or have been considered for participation in
the community work program, or both. The work group shall provide input into the
preparation of the report. If the following departments do not participate in the work group,
the executive should consult with each of the following, or designee, before finalization of
the report: (1) the district court chief judge; (2) the prosecuting attorney; (3) the
department of public defense director; and (4) the department of community and human
services director.

The report shall include, but not be limited to, the following: A. A review of the legal
restrictions, under state statute and county code, on who can participate in a community
work program, either as an alternative to secure detention or for the mitigation of legal
financial obligations; B. Annual data from January 1, 2017, through December 31, 2019,
identifying the number of unique individuals placed in a community work program, the
criminal charges filed against or criminal conviction of each individual at the time of
placement, the court making the placement, the number of community work program hours
assigned, whether the individual was placed on community work program pretrial or post
adjudication and the number of individuals who successfully completed the program; C.
Financial data for the community work program showing all program expenditures and
revenues, including a list of entities purchasing community work crew services, for January
1, 2017, through December 31, 2019; D. A list and description of potential alternative
program options considered by the work group, including reestablishment of the pre-
coronavirus disease 2019 community work program and other options under the direction
of the department of adult and juvenile detention, another county department or agency or
a community-based provider; and E. An assessment of the potential options developed by
the work group including the executive's preferred option.

The executive should electronically file the report and motion required by this proviso no
later than September 1, 2021, with the clerk of the council, who shall retain an electronic
copy and provide an electronic copy to all councilmembers, the council chief of staff and the
lead staff for the law and justice committee, or its successor.

! Section 50, Ordinance 19210; P4 of the 2019-0148 version 3 King County signed Supplemental Budget Ordinance
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Executive Summary

Background: King County has operated work crews since the Seattle-King County Department of Public
Health (SKCDPH) began the first program in 1981. The program was designed to provide a diversion
from jail for low-level, low-risk defendants as well as allow court-ordered sanctions and financial
obligations to be satisfied. In 2018 the program was expanded to serve court-ordered individuals
charged with low-level felony crimes.? Additionally, CWP became a part of the Regional Relicensing
Program where eligible participants could volunteer their time to satisfy their court-ordered legal
financial obligations (LFOs).3

In March 2020, the program was suspended per state-mandated shutdown due to the COVID-19 global
pandemic and was closed permanently as a cost-saving measure as of January 1, 2021.

Report Methodology : Per Proviso Ordinance 19210, DAJD convened a workgroup of representatives
from the DAJD Community Corrections Division, the Department of Adult and Juvenile Detention
Administration Division, Prosecuting Attorney’s Office, Department of Public Defense, Office of
Performance, Strategy and Budget, Drug Court, Department of Community and Human Services, -
Neighborhood House, and the District Court Chief Presiding Judge. [Appendix C] The purpose of the
work group was to identify and provide an assessment of alternative options to the CWP.

The workgroup gathered quantitative and qualitative information to identify and evaluate potential
alternatives to CWP. Via survey, former CWP participants who were active in the program from January
2017 to December 2019 were asked to provide feedback on the CWP to help the workgroup understand
the program from an individual perspective and what factors should be considered in developing
alternatives.

Legal Restrictions: The legal restrictions pertaining to who can participate in a community work
program, either as an alternative to secure detention or for the mitigation of legal financial obligations,
come from state statutes, King County code provisions, conditions imposed by the court, and case law.

Pursuant to King County Code 2.16.120(A)(1), DAID, through the community corrections division, shall
administer programs that provide alternatives to confinement in the adult correctional facilities.*
Pursuant to KCC 2.16.122(B), the community corrections division must implement alternatives to adult
detention, including but not limited to work crew, based on screening criteria approved by the superior
and district courts.®> It must also accept from the prosecuting attorney's prefiling diversion program,
persons arrested for certain misdemeanor offenses for placement on work crews. Sex offenders are
excluded from participating in work crew and the King County Superior Court imposes restrictions on
the use of the Community Work Program.

2 Cases involving less serious violence that does not result in injury, less serious economic or property offenses,
burglaries, car thefts, and other offenses.
3 King County Relicensing Program
4 King County Code 2.16.120(A)(1) [Link]
5KCC 2.16.122(B) [Link]
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Individual Data: In total, 89 percent of participants were ordered to CWP for criminal cases, and 11 per-
cent were ordered for non-criminal traffic tickets.® Participants with both criminal and non-criminal
fines, fees, and sanctions provided unpaid labor to satisfy their legal financial obligations at a rate of
$150/day.

During the three-year time frame, approximately two-thirds of the participants completed the number
of work program days ordered by the court. In 2017, 13 percent of the participants never reported to
CWP and 21 percent failed to complete the number of court-ordered days. In 2018, 6 percent of partici-
pants failed to report to the program and 25 percent failed to complete the number of court-ordered
days. In 2019, less than one percent of participants failed to report to the program and 27 percent failed
to complete the number of work program days ordered by the court.

Program Expenditures and Revenues: Most of the CWP budget consists of staff wages and benefits to
supervise work crews and provide mandatory reporting to the courts. In 2017 and 2018, the CWP had
eight crew chiefs, two caseworkers, and one administrative specialist which cost $1,384,106 in 2017 and
$1,369,555 in 2018 and generated revenues of $533,626 in 2017 and $719,836 in 2018.

Assessment of Options: The workgroup narrowed down the options to the following list and compared
the benefits and challenges of each option to CWP.

Verbal admonishment: The sentence or sanction would be a verbal reprimand or warning from the court
to the individual.

Self-Directed Community Service: A sanction or sentence ordered by the court as a condition of release
from incarceration or a form of restitution for low-level infractions, an individual is required to volunteer
with a community or civic organization.

Reinstate Community Work Program: A reinstated CWP, if returned to its pre-pandemic status of 2019,
would have the capacity to run four teams of 10 participants supervised by one crew chief for each
team.

A Hybrid Version of CWP: A hybrid version of CWP could have a CCD coordinator collect work orders and
dispatch program participants to different departments around King County (e.g., FMD, Parks, Solid
Waste) to assist with projects that require extra help.

Eliminate all Legal Financial Obligations: Legal Financial Obligations (LFOs), monetary sanctions which
are imposed by the court as punishment for an infraction or as an additional cost of adjudication. While
the mandatory minimum LFO is $600, courts have historically assessed as much as $1,300 — more than
two times the mandatory minimum. The option of eliminating all LFOs would require making changes to
Washington State Statute.”

Preferred Option: The Executive has not identified a preferred option for CWP due to the continued
uncertainties of COVID-19. Of the options identified, a revised, or hybrid CWP option would be the most
practical alternative and will be considered in the 2023-2024 budget process.

& Non-criminal traffic tickets occur when drivers violate laws that regulate vehicle operation on streets and
highways. Example: speeding ticket.
7 RCW 9.94A.760
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Background

Department Overview: The Department of Adult and Juvenile Detention (DAJD) operates three
detention facilities and various community supervision programs for pre- and post-trial defendants
throughout King County. The Community Corrections Division (CCD) is a division within DAJD. The
Community Work Program (CWP) has been operating in the Community Corrections Division since 2003.
Prior to 2003, CWP was a program operated by the King County Facilities Management Division.

Key Historical Context: King County has operated work crews since Public Health — Seattle and King
County, formerly known as the Seattle-King County Department of Public Health, began the first
programin 1981.

In 1990, the Seattle-King County Public Health Department’s North Rehabilitation Facility (NRF) was
launched. The purpose of the NRF work crew was to provide vegetation removal, landscape
maintenance, and litter removal at 10 Park and Ride lots, primarily in south King County. In the mid-
1990s, NRF was the first King County work crew to provide contracted services for the cities of Shoreline
and Mercer Island. This service was soon expanded to include the cities of Lake Forest Park and
Kenmore.

From 1989 through 2002, DAJD and the Department of Executive Services (DES) Facilities Management
Division (FMD) partnered with community and public agencies to provide community service

opportunities for pre- and post-trial participants.

From January 1, 2017 to December 1, 2019, the number of contracts for CWP grew to include:

City of Lake Forest Park

City of Kenmore

e City of Newcastle e City of Burien

e C(City of SeaTac e City of Tukwila

e C(City of Issaquah e Snoqualmie Indian Tribe
e Seattle City Light e King County Metro

In 2002, per Ordinance 14561, the Community Corrections Division was established within DAJD. ® The
County’s work crew programs were then consolidated into the Community Work Program (CWP).
[Appendix A]

The CWP was designed to provide diversion from jail for individuals who had low-level felony or
misdemeanor charges who were identified as low-risk for violating the conditions of the court (COC);
and to satisfy court-ordered sanctions and/or financial obligations. ® Individuals were sentenced by the
court directly to CWP, where they could work eight hours in exchange for $150 off their fines, regain
their driver’s license, or complete the terms of their sentence. CWP projects typically included various
types of landscaping, habitat restoration and invasive species removal. CWP crews functioned year-
round and offered services Wednesday through Sunday. Municipal, District, and Superior courts had the

8 Ordinance 14561 [Link]
9 Cases involving less serious violence that does not result in injury, less serious economic or property offenses,
burglaries, car thefts, and other offenses.
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option to sentence individuals to work crews to perform supervised manual labor for various public
service agencies. [Appendix B]

In 2015, the CWP reporting site was moved from the Yesler Building in downtown Seattle to a
warehouse on Hiawatha Place in south central Seattle to securely store heavy equipment and provide a
more accessible location for participants to access the work crew vans. To provide greater accountability
for CCD staff, GPS tracking devices were added to each van to monitor the location of the work crew and
the length of time at each site. Additionally, a program manager was hired to supervise the program and
conduct spot checks in the field on each work crew.

In 2018 the program expanded the program by serving court-ordered participants charged with low-
level felony crimes. CWP worked with the courts to improve the likelihood of successful completion of
the program by reducing the number of sentenced or ordered days to five or less. Additionally, CWP
became a part of the Regional Relicensing Program where eligible participants could volunteer their
time to satisfy their court-ordered legal financial obligations (LFOs) at a rate of $150 per day.'°

From January 1, 2017 to December 31, 2019, 6,027 unique participants with 8,375 cases were ordered
to the Community Work Program and worked 320,164 hours.

Legal Financial Obligations and CWP

Legal Financial Obligations (LFOs) are monetary sanctions that are imposed by the court as punishment
for an infraction or as an additional cost of adjudication. While the mandatory minimum LFO is $S600,
courts have historically assessed as much as $1,300 — more than two times the mandatory minimum. In
2014, Washington State Administrative Office of the Court (AOC) data shows that Washington State
courts assessed over $350 million in LFOs to defendants. These amounts varied by court type with
district courts assessing the most with $200 million, followed by municipal courts at $100 million, and
superior courts at just under S50 million. [Appendix C]

LFOs have a disproportionate impact on the Black and Latinx community in King County. According to
the 2017 Seattle Municipal Court Legal Financial Obligations data, it was identified that people of color
are ordered LFO debt more frequently than white people in Seattle.

“In 2017, Black drivers in Seattle were issued 2.6 times more traffic infractions with LFOs
per capita than were white drivers. Latino/a drivers were issued 1.7 times more traffic
infractions than white drivers. American Indians/Alaska Natives were issued LFOs for
criminal non-traffic offenses at a per capita rate 6.7 times higher than the rate for white
Seattle residents. Non-traffic infraction LFOs were ordered 3.7 times more frequently for
American Indians/Alaska Natives than for whites, and Black Seattleites were issued LFOs
for non-traffic infractions at a rate 3.1 times higher than white drivers.”*

LFO debt has been found to contribute to loss of transportation, housing insecurity, and increased police
contact. Providing alternative ways to satisfy LFOs prevents formerly incarcerated people and those
with traffic fines from sinking further into debt. The CWP is the only alternative to incarceration
identified and considered by the workgroup that enables participants to satisfy LFO debt. It was

10 King County Relicensing Program
11 Brief for the Respondent as Professors Amicus Curiae re: Seattle Municipal Court v. Stephen Long
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determined that any alternatives to CWP should include a way to mitigate the potentially long-term
debt of LFOs.

Key Current Conditions: As a result of funding challenges, CWP staff was decreased by half in the 2019-
2020 Adopted Biennial Budget. Staff were reduced from eight crew chiefs to four, and from two to one
caseworker. The staffing reductions also reduced the maximum allowable number of participants from

80 per day to 40 participants per day.

In March 2020, the program was suspended per a state mandated shutdown due to the COVID-19 global
pandemic. At that time, there were four crew chiefs and over 1,100 active individual participants. The
program had a maximum capacity of 40 participants per day prior to closure. Individual cases that were
in effect at the time of the program suspension were referred to the courts for disposition.

As of January 1, 2021, the Community Work Program was closed permanently as a cost-saving measure
in response to reduced general fund and contracting agency revenues due to the COVID pandemic.

Report Methodology: Per Ordinance 19210, DAJD convened a workgroup of representatives from the
DAJD Community Corrections Division, the Department of Adult and Juvenile Detention Administration
Division, Prosecuting Attorney’s Office, Department of Public Defense, Office of Performance, Strategy
and Budget, Drug Court, Department of Community and Human Services, Neighborhood House, and the
District Court Chief Presiding Judge. [Appendix D] The purpose of the work group was to identify and
provide alternatives to the CWP. The work group’s first meeting was February 16, 2021, and meetings
were held approximately every month until the final meeting on June 21, 2021. The work group
provided input into this report by gathering a list of options for CWP alternatives and reviewing CWP
participant data. Additionally, CWP is used as an alternative to incarceration, therefore, the workgroup
identified recommended practices for alternatives to incarceration collected from a literature review of
reports published by criminal justice reform advocates.

Former CWP participants who were active in the program from January 2017 to December 2019 were
sent an electronic survey and were asked to provide feedback on the CWP to help the workgroup under-
stand the program from an individual perspective and what factors should be considered in developing
alternatives. The survey was open for 15 days from May 7, 2021 to May 22, 2021. Over 1,240 emails
were sent to past participants; 107 surveys were completed. The sample size is small and, therefore, the
respondent population does not represent the demographics of the CWP participants. However, the
overall individual rating of the CWP from those taking the survey indicated the program provides value.

Data Methodology: All collected data about an individual utilizing CWP is stored in the DAJD ComCor da-
tabase and was entered by CWP caseworkers. Information regarding an individual’s program status (ac-

tive/inactive) is entered in searchable fields. Information about “Notice of Information” (NOI) or “Notice
of Violation” (NOV) is recorded in the notes section of ComCor and due to limitations of the system, can-
not be accessed via a search or extracted with a data query.

CCD was unable to obtain information about case resolution for this report. Information about how
cases are resolved is part of individual court records. The courts could not provide data to DAJD
regarding case resolution.
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The data gathered for this report was organized, analyzed, and visualized by DAJD analysts. Financial in-
formation provided in this response was provided by DAJD Finance and confirmed by the King County
Office of Performance, Strategy and Budget. The analyzed data and recommended practices identified
by DAJD were presented to the workgroup to help inform decision-making. The group reviewed an early
draft of this report. Statutory legal analysis was provided to DAJD by the Prosecuting Attorney’s Office.
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IV.

Report Requirements
A. Review of CWP Legal Restrictions

“A review of the legal restrictions, under state statute and county code, on who can participate
in @ community work program, either as an alternative to secure detention or for the mitigation
of legal financial obligations.”

The legal restrictions pertaining to who can participate in a community work program, either as an alter-
native to secure detention or for the mitigation of legal financial obligations, come from state statutes,
King County code provisions, conditions imposed by the court, and case law.

Pursuant to King County Code 2.16.120(A)(1), DAID, through the community corrections division, shall
administer programs that provide alternatives to confinement in the adult correctional facilities.? Pur-
suant to KCC 2.16.122(B), the community corrections division must implement alternatives to adult de-
tention, including but not limited to work crew, based on screening criteria approved by the superior
and district courts.®® It must also accept from the prosecuting attorney's prefiling diversion program,
persons arrested for certain misdemeanor offenses for placement on work crews.

The term “work crew” has more than one definition.

Pursuant to RCW 9.94A.725, “work crew” refers to a program within which defendants who are con-
victed of a felony are sentenced to 35 hours per week of civic improvement.!* Offenders sentenced for
a sex offense are not eligible for this program.

Alternatively, participating in a community work program that is court ordered at less than 35 hours per
week is considered “community restitution” as defined under RCW 9.94A.030 (“compulsory service,
without compensation, performed for the benefit of the community by the offender.”)*

RCW 9.94A governs when community restitution can be ordered by the court.®

- Per RCW 9.94A.505, community restitution can be imposed when no sentence range exists for
the crime.

- Per RCW 9.94A.633, community restitution can be imposed in lieu of confinement for violating
conditions of sentence.

- Per RCW 9.94A.6333, legal fines can be converted to community restitution if the failure to pay
such financial obligation is found to be non-willful.

- Per RCW 9.94A.670, community restitution can be imposed as part of a Special Sex Offender
Sentencing Alternative suspended sentence.

- RCW 9.94A.680 provides limitations on when total confinement can be converted to community
restitution.

12 King County Code 2.16.120(A)(1) [Link]
13KCC 2.16.122(B) [Link]
14 RCW 9.94A.725 [Link]
15 RCW 9.94A.030 [Link]
16 RCW 9.94A [Link]
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Furthermore, King County Superior Court imposes restrictions on the use of the Community Work Pro-
gram. For example, superior court-imposed limits pertaining to how many days of work crew could be
imposed for employed defendants in comparison to defendants who were not employed.

RCW 9.94A (also known as the Sentencing Reform Alternative — SRA) does not apply to district courts.
Instead, case law makes it clear that district court have wide discretion to impose any reasonable sen-
tence that is less than one year in jail and a $5,000 fine. As such, criteria implemented by district court
will determine which defendant can be sentenced to work crew.

B. Annual Program and Individual Data: 2017-2019

From January 1, 2017 to December 31, 2019, 6,027 unique individuals with 8,375 cases were referred to
the Community Work Program by various courts. The charges ran from misdemeanor criminal traffic vio-
lations such as driving under the influence (DUI) and reckless endangerment, to nonviolent felony
charges such as violations of the Uniformed Control Substances Act (VUCSA) and theft 1. Some CWP par-
ticipants have had multiple charges and cases during the timeframe requested by Council. Therefore,
the program data below provides counts by cases rather than unique individuals to provide an accurate
account of program usage by the courts.

Figure 1: CWP Cases by Charge Type
During the specified time frame, 89 per-

# of CWP Participants by Charge Type cent of participants were ordered to CWP
for criminal cases, and 11 percent were or-
dered for non-criminal traffic tickets.'” Par-
ticipants with fines, fees, and sanctions
provided unpaid labor via CWP to satisfy
their legal financial obligations at a rate of
$150/day.

Felony Misdemeanor Misdemeanor Non-Criminal
Traffic Traffic

17 Non-criminal traffic tickets occur when drivers violate laws that regulate vehicle operation on streets and
highways. Example: speeding ticket.
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Municipal, district, and superior courts in Figure 2: Number of Referrals and Hours Sentenced by Court

King County referred individuals to CWP. Fig- # of Hours
ure 2 provides a list of courts that ordered Court .| #ofCases Sentenced
6,027 unique individuals, representing 8,375 Auburn District > 62
cases to the program from January 1, 2017 Bellevie District Court 332 18964
to December 31, 2019. A total of 320,164 -
hours were ordered to CWP. Approximately Boidi] P = eis
5 percent were pretrial orders, and 95 per- VIS (DISTTTER (oS 152 =60
cent were post-trial orders. Drug Court 509 7968
Federal Way Muni 1 160
Figure 3 below provides a count of CWP re- |Issaquah District Court 122 11020
ferrals by type of charge and the court that  |Kent District Court 1 240
issued the orders King County Superior Court 81 7752
Lake Forest Park Muni 6 320
Mental Health Court 7 88
MRJC District Court 1530 42140
Other Court 23 1360
PAO Referral 81 648
Redmond District Court 1585 58776
Redmond Muni (DC) 1 64
Seattle District Court 2296 76284
Shoreline District Court 131 7672
Superior Court Kent 159 16084
Superior Court Seattle 320 32260
Tukwila Muni 65 2076
Vashon Island (DC) 2 56
Grand Total 8375 320164
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Figure 3: Number of Court Referrals by Charge

. Non-

Court Felony | Misdemeanor Mlsdemc.?anor No Ch.a'rge Criminal | Other Grand

Traffic Identified . Total

Traffic

Auburn District 2 2
Bellevue District Court 10 178 105 33 6 332
Bothell Muni 7 17 7 8 39
Burien District Court 1 85 391 512 93 1082
Drug Court 489 19 1 509
Federal Way Muni 1 1
Issaquah District Court 1 31 72 15 3 122
Kent District Court 1 1
King County Superior Court 60 19 2 81
Lake Forest Park Muni 1 2 2 1 6
Mental Health Court 7 7
MRJC District Court 16 206 1291 4 13 1530
Other Court 1 6 16 23
PAO Referral 35 5 41 81
Redmond District Court 20 214 1294 1 28 28 1585
Redmond Muni (DC) 1 1
Seattle District Court 212 274 1396 1 337 76 2296
Shoreline District Court 4 48 77 1 1 131
Superior Court Kent 96 43 5 15 159
Superior Court Seattle 214 82 3 1 11 320
Tukwila Muni 48 10 3 4 65
Vashon Island (DC) 1 1 2
Grand Total 1167 1290 4679 5 934 300 8375

Figure 4: Black participants were 24 percent of
the CWP population in 2017, 21 percent in
2018, and 19 percent in 2019. Similarly, Latinx
participants comprised 11 percent of the CWP
population in 2017, 12 percent of the CPW pop-
ulation in 2018, and 11 percent of this popula-
tion in 2019. As data demonstrates, individuals
from these groups make up a significant portion
of the participants ordered to CWP program-
ming for misdemeanor traffic violations.

Community Work Program Proviso Response

Figure 4: Number of Court Referrals by Race 2017-2019

Race 2017 2018 2019 Total
American Indian/Alaska Native 25 21 33 79
Asian/Pacific Islander 193 273 298 764
Black 567 622 594 1783
Hispanic/Latino/Latina 260 355 342 957
Other 169 46 104 319
Unknown 53 57 89 199
White/Caucasian 1138 1530 1606 4274
Grand Total 2405 2904 3066 8375
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Figure 5: CWP Participation by Race and Charge Type 2017-2019

B Felony M Misdemeanor B Misdemeanor Traffic Non-Criminal Traffic B Other

NON-HISPANIC 102 48 3
I e2. 21 369128
16 8
e 2 en
s e 124 (38
EEE a5 e2 257 (85
4731

e s 1001

WHITE/CAUCASIAN
UNKNOWN

OTHER
HISPANIC/LATINO/LATINA
BLACK

ASIAN/PACIFICISLANDER 108

AMERICAN INDIAN/ALASKA NATIVE

] ] Figure 6: Individual Compliance Rate by Year
During the three-year time frame of

data called for in the proviso, ap- 80%

proximately two-thirds of the partici- 7 65% 6%% 67%
pants completed the number of
court-ordered work program days.*®
In 2017, 13 percent of the partici- 50%
pants did not report to CWP, and 21  40%
percent failed to complete the num-

60%

30% 25% 27%
ber of court-ordered days. In 2018, 21%
six percent of participants failed to 20% 13%
report to the program and 25 per- 10% . I 6%
cent failed to complete the number - [ 0%
of court-ordered days. In 2019, less 2017 % of 2405 Total 2018 % of 2904 Total 2019 % of 3066 Total

than one percent of participants
failed to report to the program and
27 percent failed to complete the
number of work program days or-
dered by the court. [Figure 6]

M Participants Who Did Not Report to the Program
M Participants Who Reported and Did Not Complete the Program

Participants Who Sucessfully Completed the Program

18 Successful completion occurs when individuals satisfy all days ordered to CWP. Individuals with Closed Non-
Compliant status started the program but did not satisfy the number of days ordered. Withdrawn status indicates

individuals that never showed up for programming.
Community Work Program Proviso Response
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C. Program Expenditures and Revenues

As shown in Figure 7, most of the
CWP budget consisted of staff wages
and benefits to supervise work crews
and provide mandatory reporting to
the courts. In 2017 and 2018, the
CWP employed eight crew chiefs,
two caseworkers, and one
administrative specialist. As a result
of funding challenges, program staff
was reduced to four crew chiefs, one
caseworker, and one administrative
specialist respectively in the 2019-
2020 biennium budget. This reduced
the maximum allowable number of
participants from 80 participants per
day to 40 participants per day.

When CWP moved to CCD in 2003, it
was envisioned that contracts with

Figure 7: CWP Expenditures and Revenues 2017-2019
CWP Actuals 2017-2019

Expenditures 2017 2018 2019
SALARIES/WAGES 698,523 782,000 564,630
PERSONNEL BENEFITS 315,569 381,711 246,942
SUPPLIES 59,327 52,402 44,211
SERVICES-OTHER CHARGES 159,664 28,839 36,058
INTRAGOVERNMENTAL 151,023 123,338 66,122
SVCS

APPLIED OVERHEAD 1,264 747
CAPITAL OUTLAY

Revenues

2017 2018 2019

other jurisdictions for services would fund the program, thereby making the CWP budget neutral. While
this did not materialize, the CWP generated revenue to cover approximately 46 percent of the program

expenditures. [See Figure 7]

Community Work Program Utilization by Organization

Prosecuting Attorney’s Office

Superior Court

District Court

= As a community service sentencing
alternative for those determined to be
low-risk, misdemeanor defendants.
(Approximately 75 percent of PAO
referrals are sentenced to five days or less
of work crew (over half are working three
days or less)
= As a pre-filing diversion program for
persons arrested for certain low-level
misdemeanor offenses.
= As a sanction for Contempt of Court
cases.

= Assist those who would not
otherwise be able to satisfy the
payment of fines to do so. One -
hour day of work crew generally
offsets $150 in fines.

= As a sanction for the King
County Drug Diversion Court.

= Enables participants to
complete court-ordered
community service hours.
(Superior Court referrals are sen-
tenced to an average of 7.5 days of
work crew)

= Help people get their driver's licenses back
through the King County Relicensing
Program.?® Participants chose work crew
as a way to pay fines related to the sus-
pension or revocation of their driver's li-
cense at a rate of $150 per day.

= Assist those who would not otherwise be
able to satisfy the payment of fines to do
so. One 8-hour day of work crew generally
offsets $150 in fines.

= Enable participants to complete court-
ordered community service hours.
(District Court referrals to CWP are sentenced
to an average of 4.5 days of work crew)

19Adult Misdemeanor Pre-Charging Diversion Program (AMP) diverts criminal cases from formal court proceedings during the

pre-charging stage - before the case is filed — with the intention of saving judicial, prosecutorial, jail, and defense resources. This
Diversion Program is also intended to give offenders the opportunity to accept responsibility for their actions by providing a
service to the community. In return, the offender benefits by avoiding the criminal charge on his/her record.

20 King County Relicensing Program

Community Work Program Proviso Response
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https://kingcounty.gov/depts/prosecutor/criminal-overview/amp.aspx
https://kingcounty.gov/courts/district-court/citations-or-tickets/relicensing-program.aspx
https://kingcounty.gov/courts/district-court/citations-or-tickets/relicensing-program.aspx
https://kingcounty.gov/courts/district-court/citations-or-tickets/relicensing-program.aspx

D. List and Description of Potential Alternatives to CWP

This section provides potential alternative program options as called for by the proviso. The list and de-
scriptions of potential alternatives identified in this sub-section were generated by the workgroup and
DAJD staff.?! To inform the potential options, the workgroup considered quantitative data extracted
from CCD’s ComCor reporting system, qualitative data gathered from the CWP participant survey, and a
description of alternatives identified through a literature review.

Workgroup Approach

To begin to identify potential alternatives for CWP, the workgroup members shared information on how
the program was used by their organization as well as their perspective on perceived benefits and risks
of the program for participants. Based on feedback from workgroup members, the PAO and Superior
and District courts utilized the CWP program option as follows:

Next, to help the workgroup better understand the benefits and challenges of the CWP program from a
participant’s point of view, CCD sent an individual survey to gather the “voice of the customer.” People
who participated in CWP from January 2017 through December 2019 were asked to participate in a
short survey [Appendix E]. The survey was open from May 7, 2021 to May 22, 2021. More than 1,240
survey invitations were sent to past individual participants. Of those sent, 107 surveys were completed.

Notably, the sample size is small and therefore, the survey respondents cannot represent the de-
mographics or opinions of the CWP individual participant experience. The mean rating of the CWP from
those taking the survey was 3.98 (with a maximum score of 5) indicating the program provided value to
those responding to the survey. [Figure 8]

Figure 8: "How would you rate your experience with the Community Work Program?" Rating by Race

Overall Rating of Community Work Program

other
PreferNot to Soy - GG
Two or More (non-Hispanic) m
White (non-Hispanic) 3.71
Native American (non-Hispanic) —
risparic |GGG

Black (non-Hispanic) 4.86

Asian or Pacifc slander (non-+ispanic) | EEGEGTEGEG——— S

0 1 2 3 - 5

21 See Background section of the report for a description of the workgroup.
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The following is a sample of individual responses to the question “How was the program helpful?”

“Program gives you a second chance to correct things and not to repeat the same infractions.
Program was serious enough for you to understand the impact of one’s actions and regret those
actions but not extremely harsh as to affect one’s future or prospects.”

“Better for the community than just sending someone to jail taking up tax-payers money with no
return to the community. Let’s us be able to work off our sentence while still being able to pro-
vide for our families instead of just throwing us into a tank that does nothing but take up re-
sources and space that only hinders us from being able to be a productive member of society.”
“When you put the community at risk you should give back to the community to say you are
sorry. Money is easy but giving up your time and working makes you reflect.”

“I was really nervous, but everyone was nice, and it was a better experience than | expected.”
“Honestly every time | cut my grass at my house; | think about community work program in a

good way. It's a great program.”

“It provides a way to avoid wasting jail resources for people who aren't normally part of the
criminal system and are just trying to move past one-time criminal offenses.”

Based on participant feedback and CWP stakeholders (court staff, prosecuting attorney’s office, commu-
nity service providers, DAID staff), the benefits of the program were identified by the workgroup as fol-

lows:

Participant

Stakeholder

Allows participants to continue to work and care
for their families without significantly disrupting
their lives

Holds the individual accountable for the infrac-
tions committed

Holds the individual accountable for the infrac-
tions committed

Much higher completion rate than self-directed
community service (65 percent of CWP partici-
pants completed the court-ordered number of
days as compared to 40 percent of community
service participants completing court-ordered
number of days)

Good use of public resources

Aids in reducing the population of the jail facili-
ties

Way to give back to the community,

Is a generally low-risk alternative to incarceration

Individual feedback provided by survey respondents regarding program improvements fell into four gen-
eral categories: A) areas of the quality of the work assignments; B) the location of the reporting site; C)
how long it took to get into the program; and D) consistency of supervision. The individual responses to
the question “How can the program be improved?” are provided in Appendix E.

Some of the workgroup members believe that more individuals would be incarcerated without having
CWP as an option. As noted earlier in this report, the CWP was suspended per state mandated shut-
down due to the COVID-19 global pandemic. At that time, there were over 1,100 active individual partic-
ipants. Individual cases that were in effect at the time of the program suspension were referred to the

Community Work Program Proviso Response
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courts for disposition. Once a case is referred to the court, the CCD does not have access to information
about how the case was resolved and the courts were not able to provide the data. Therefore, there is
no way to determine if the individual was ordered to electronic home detention, served the remainder
of their sentence in custody, if the time was suspended until after the COVID restrictions were lifted, or
if the defendant was released as “time served.” However, it was suggested that those who would ordi-
narily be ordered to CWP would likely be incarcerated. There was no way to prove or disprove this as-
sertion. Referrals to programs are within the judge’s discretion and there is no available data that could
help assess the likelihood of incarceration if the CWP program did not exist.

Potential Alternative Program Options

This section provides potential alternative program options as called for by the proviso. To evaluate the
potential options the workgroup considered quantitative data extracted from CCD’s ComCor reporting
system, qualitative data from the CWP participant survey, and a description of recommended practices
identified through a literature review. After an extensive literature review, it was determined that the
United Nations list of alternatives to incarceration provided the most complete list of options with ex-
planations of how the options could be applied.

Alternatives to Jail: As CWP is an alternative to jail, the workgroup reviewed a list of alternatives to jail
published by the United Nations (see Appendix F). 22 An additional option for consideration was identi-
fied by the workgroup. The following list comprises the alternatives identified by the workgroup and are
noted with an asterisk (*).

1. Economic sanctions and monetary penalties, in which individuals are ordered to pay a fine in lieu of
incarceration.

2. Confiscation or an expropriation order, where individuals are ordered to pay a sum of money; en-
forced as if it were a fine.

3. Restitution to the victim or a compensation order, where the individual pays a fine or fee to vic-
tims.

4. Verbal sanctions, such as admonition, reprimand, and warning.

5. Conditional discharge, or parole/probation which requires that individuals obey all laws and remain
in contact with authorities.

6. Suspended or deferred sentence, or release from secure detention with a promise to not re-offend
during the remainder of the sentence.

7. Probation and judicial supervision or ordered regular check-ins with authorities.

8. Self-directed community service order, where individuals must self-direct and volunteer time with
an organization to fulfill the court order.

9. Referral to a day center, such as the Community Center for Alternative Programs (CCAP).

10. Electronic Home Detention, a program that allows individuals to serve their sentence at home,
while being monitored electronically.

11. Reinstating the Community Work Program, which provides an opportunity for individuals to com-
plete court-ordered community service or satisfy court-ordered fines and fees by volunteering their
time on County-supervised service projects. *

12. Eliminating Legal Financial Obligations (LFOs) for those who are unable to pay*

22 7yl Smit, Dirk van. 2007a. “Handbook of Basic Principles and Promising Practices on Alternatives to
Imprisonment.” New York: United Nations. [Link]
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E. Assessment of Potential Options
The workgroup added options 11 and 12 to the list above as additional alternatives to be considered.
Some of these options were not included in the workgroups deliberations because they are already of-
fered by the King County legal system. The alternatives were narrowed down to a more refined list of
five options based on the workgroup discussion of the following questions:

e Isit appropriate for the type of participant?

o  Will the alternative reduce recidivism?

e (Canit be applied equitably?

e Will it increase costs in another part of the system?

e Will it keep our community safe?

e Does it provide a benefit to those being sentenced?

e Will it have the potential to cause more harm to those being sentenced?

The options assessed below are the result of workgroup discussion of the issues listed above relative to
the benefits and challenges of the CWP.

Verbal Admonishment:

The sentence or sanction would be a verbal reprimand or warning from the court to the individual. Since
there are no orders to enforce, fines to collect, or required supervision, it requires very little administra-
tive infrastructure and is the least restrictive and most cost-effective alternative to incarceration. Except
in the case of mandatory minimum sentencing, this is currently an option for judicial discretion and can
be issued on a case-by-case basis.? This option is currently available to all jurisdictions in Washington
State.

Some members of the workgroup observed that many of the participants’ fines and sanctions were con-
verted to suspended sentences or time served due to the COVID pandemic and suggested this practice
continue.

Option: Verbal Admonishment

Benefits Challenges

No administrative or program costs for DAJD Community, victims, and stakeholders may per-
ceive this as not holding the defendant accounta-
ble

Provides some accountability for those least likely | May not be applied equitably unless there are

to reoffend clear guidelines

Reduces contact with the criminal legal system Does not provide for participants who are or-
dered to CWP in lieu of incarceration

Resolves the use of discretionary fines and fees

23 Mandatory minimum sentencing is a fixed sentence which means a person convicted of a crime must be
imprisoned for a minimum term, regardless of culpability or other mitigating factors, as opposed to leaving the
length of punishment up to judges’ discretion. “RCW 9.94A.540: Mandatory Minimum Terms.” 2014. Wa.gov.
2014. [Link]
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Self-Directed Community Service

An individual is sometimes required to volunteer with a community or civic organization as a sanction or
sentence ordered by the court. Self-directed community service can be a condition of release from in-
carceration or a form of restitution for low-level infractions. Identifying an organization and securing an
agreement to provide volunteer services is the responsibility of the sentenced individual. Historically,
self-directed community service puts an administrative burden on community organizations to docu-
ment and confirm the completion of community service hours.

From 2005 to 2018, CCD offered a program called Helping Hands Program (HHP), to assist participants to
perform court-ordered community service in finding an organization to complete their service hours.
The program also monitored compliance and reported non-compliance to the courts. HHP had chal-
lenges, similar to court-ordered individuals, finding sites and organizations that would accept program
participants with criminal records. The program had a 40 percent completion rate. In January 2019, the
program was discontinued due to budget cuts and many of the HHP cases were transferred to the CWP.

RCW 9.94A.725 also allows defendants to be granted credit towards weekly productivity hours and so-
ber support requirements by completing pro-social activities such as a 12-Step program for substance
use disorder, participating in therapeutic treatments, yoga, etc. ?* Seattle’s Drug Diversion Court uses
this approach with defendants who are in the program. [Appendix G]

Option: Self-Directed Community Service

Benefits Challenges

Gives credit for activities that can change behav- | Cost and simplicity of monitoring
ior
Option for individuals to meet court requirement | Potential for increased chance of failure to com-
plete hours required by the court

Allows more flexibility in satisfying the court or- Difficulty finding organizations willing to provide
der suitable service opportunities

Expands the definition of “community service”
could addresses the problem of not being able to
find a volunteer opportunity and furthers thera-
peutic and other treatment needs

Reinstate Community Work Program

A reinstated CWP, if returned to its pre-pandemic status of 2019, would have the capacity to run four
teams of 10 participants supervised by one crew chief for each team. The Community Work Program
was eliminated in the County’s 2021-2022 adopted budget. CWP provided the opportunity for more
than 6,000 unique individuals to satisfy their legal financial obligations and/or complete their sen-
tence/sanction using a less restrictive alternative to jail or electronic home monitoring. The structured
community service program is supported by criminal legal system stakeholders to provide accountability
for the 89 percent of participants facing criminal sanctions and 11 percent of participants with non-crim-
inal traffic violations to satisfy their fines without unduly impacting the ability to work or care for their
families. Other improvements could be made based on feedback gathered for this proviso response to
provide more value for the participants, the contracting cities, and the County. CWP also functioned as

24 RCW 9.94A.725
Community Work Program Proviso Response
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an alternative to incarceration if the individual failed to meet the requirements of other programs or
sanctions. Without CWP, the only options for addressing non-compliance are incarceration, electronic
home monitoring, or dismissal of the alternative sanction and/or sentence.

Option: Reinstate Community Work Program

Benefits Challenges

Opportunity to complete community service require- | Cost
ments and satisfy LFOs

Alternative to incarceration May not result in jail ADP savings

May reduce ADP in adult facilities

A Hybrid Version of CWP

A hybrid version of CWP could have a CCD coordinator collect work orders and dispatch program partici-
pants to different departments around King County (e.g., FMD, Parks, Solid Waste) to assist with pro-
jects that require extra help. The participants would be “supervised” by the on-site lead who would re-
port the hours to CCD. The CWP coordinator would subsequently report the hours to the courts. The
program coordinator could also collect and send compliance reports directly to the courts.

Because the pre-COVID CWP program was closed in part due to budget pressures, a hybrid version of
CWP could resolve the challenges associated with the self-directed community service option and pro-
vide a less expensive alternative to a supervised community work program option. The largest expense
in the former CWP was staffing followed by equipment storage and maintenance. Replacing the work
crew model with a dispatch model would require significantly less staff and, therefore, reduce the cost
of operations. If all courts were willing to give credit for participation in pro-social activities like the Drug
Court program, the coordinator could also collect reports from providers. Furthermore, a hybrid version
of CWP could be a restorative justice model to help address systemic inequities that BIPOC communities
face regarding LFOs.

Option: Hybrid Version of CWP

Benefits Challenges

Opportunity to complete community service re- Establishing and implementing departmental

quirements agreements and processes with a streamlined re-
porting system

Possible alternative to incarceration Potential additional supervisory costs for the
agencies that use the services

May reduce ADP in adult facilities Potential labor issues

Potentially less expensive than the former CWP

program?®

Eliminating all Legal Financial Obligations
For those deemed “too poor to pay,” this option could be used to eliminate their LFOs. In the past, CWP
has been used to provide this kind of relief. In State v. Blazina, 182 Wn.2d 827 (2015), each sentencing

25 This benefit requires validation/confirmation about costs to departments
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judge is required to make an individualized inquiry into a defendant’s ability to pay before imposing dis-
cretionary LFOs. [Appendix H] In 2018, the Washington State legislature passed Engrossed Second Sub-
stitute House Bill 1783 that prohibits the imposition of certain LFOs on indigent defendants.?® However,
neither development allows courts to waive mandatory financial penalties, restitution, or forfeitures.
Those who can’t afford to pay are continually subject to court supervision and are at greater risk of
more encounters with law enforcement.?” The Seattle Municipal Court routinely reduces discretionary
fees but cannot reduce mandatory minimum fines nor the interest that can accrue on those fines. [Ap-
pendix I] The option of eliminating all LFOs would require making changes to Washington State Stat-
ute.?® Until this can be resolved, the court could avoid imposing non-mandatory LFOs and a fund could
be created to provide LFO relief for mandatory minimum fines as well as municipal fines for indigent de-
fendants.

The imposition of mandatory minimum legal financial obligations and disproportionate traffic tickets for
the BIPOC community, are two justifications for reinstating the Community Work Program. Mandatory
minimum fines start accruing interest on the day of sentencing. Even if the fines were limited to the stat-
utory minimum, the accrued interest and subsequent collection fees could grow while the defendant is
incarcerated or trying to rebuild their lives after release.? Fines, because of a traffic violation, can dou-
ble within 15 days of receiving the infraction and interest begins to accrue. This creates a situation in
which Black and Latinx individuals are more likely to be arrested for failure to pay which contributes to
job loss and economic insecurity.

Until legal financial obligations are eliminated, there are no alternative options to the Community Work
Program or a similar program that can serve the same objectives as the CWP. The CWP is the only type
of program that offered a way to relieve the debt.

Option: Eliminate All Legal Financial Obligations
Benefits Challenges
Reduces or eliminates the LFO debt for the sen- Courts may not choose to limit fines to manda-
tenced individual tory minimums
Improves the quality of lives most impacted by Lost revenue for municipal and district courts
LFOs
Reduces the cycle of criminal legal system in- Requires Washington State legislative changes
volvement

F. ldentification of the Preferred Option and Rationale
The Executive has not identified a preferred option for CWP due to the continued uncertainties of
COVID-19. Of the options identified, a revised, or hybrid CWP option would be the most practical
alternative and will be considered in the 2023-2024 budget process.

26 As defined by RCW 10.101.010
27 Brief for the Respondent as Professors Amicus Curiae re: Seattle Municipal Court v. Stephen Long
28 RCW 9.94A.760
2 |nterest is only accrued on restitution LFOs fines and fees; non-restitution LFOs do not accrue interest per RCW
10.82.090
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V.
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Proposed No.

KI NG COU NTY 1200 King County Courthouse

516 Third Avenue
Seattle, WA 98104

Signature Report

December 17, 2002

Ordinance 14561

2002-0363.3 Sponsors Sullivan

AN ORDINANCE relating to the organization of the
executive branch; making technical corrections; and
amending Ordinance 12075, Section 3, as amended, and

K.C.C. 2.16.025, Ordinance 14199, Section 11, and K.C.C.

'2.16.035, Ordinance 11955, Section 5, as amended, and

K.C.C. 2.16.055, Ordinance 14005, Section 3, as amended,
and K.C.C. 2.16.0755, Ordinance 14155, Section 5, and
K.C.C. 2.16.07585, Ordinance 12529, Section 2, as
amended, and K.C.C. 2.16.080, Ordinance 11955, Section
13, as amended, an(‘lv"K.C.C. 2.16.110, Ordinance 12432,
Section 2, as amended, and K.C.C. 2.16.120, Ordinance
13720, Section 4, as amended, and K.C.C. 2.45.030,
Ordinance 12075, Section 13, as amended, and K.C.C.
2.50.045, Ordinance 12076, Section 2, as amended, and
K.C.C. 4.04.020, Ordinance 12076, Section 3, as amended,
and K.C.C. 4.04.030, Ordinance 12076, Section 3, as

amended, and K.C.C. 4.04.040, Ordinance 620, Section 4
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Ordinance 14561

(baﬁ), as amended, and K.C.C. 4.04.060, Ordinance 12076,
Section 4 and K.C.C. 4.04.075, Ordinance 12076, Section
5, as amended, and K.C.C. 4.04.200. Ordinance 12076,
Section 8, as amended, and K.C.C. 4.08.005, Ordinance
12076, Section 33, as amended, and K.C.C. 4.10.010,
Ordinance 12076, Section 35, as amended, and K.C.C.
4.10.050, Ordinance 12076, Section 38, and K.C.C.
4.12.040, Ordinance 13983', Section 3, as amended, and
K.C.C. 4.19.030, Ordinance 12045, Section 5, as amended,
and K.C.C. 4.56.070, Ordinance 12394, Section 3, as
amended, and K.C.C. 4.56.085, Ordinance 14214, Section
6, and K.C.C. 9.14.050, Ordinance 1709, Section 6, as
amended, and K.C.C. 13.24.080, Ordinance 13147, Section
21, as amended, and K.C.C. 20.18.050, Ordinance 13274,
Section 7, as amended, and K.C.C. 21A.37.070, Ordinance
13733, Sectioﬁ 10, as amended, and K.C.C. 21A.37.110,
and Ordinance 13733, Secﬁon 15, as amended, and K.C.C.

21A.37.160.

BE IT ORDAINED BY THE COUNCIL OF KING COUNTY:
SECTION 1. Ordinance 12075, Section 3, as amended, and K.C.C. 2.16.025 are

each hereby amended to read as follows:
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Ordinance 14561

County executive. The county executive shall manage and be fiscally

accountable for the office of management and budget(()) and the office of ((regional

planping and peliey-and-the-office-of cultural resoureces)) business relations and economic

development.

A. The office of management and budget functions and responsibilities shall

include, but not be limited to:

1. Planning, preparing and managing, with emphasis on fiscal management and
control aspects, the annual operating and capital improvement budgets;

2. Preparjng forecasts of and monitorl revenues;

3. Monitoring expenditures and work programs in accordance with Section 475
of the King County Charter;

4. Developing and preparing expenditure plans and ordinances to manage the
implementation of the operating and capital improvement budgets throughout the fiscal
year;

5. Developing and using outcome-based performance indicators to monitor and

evaluate the effectiveness and efficiency of county agencies;

6. Formulating and implementing financial policies regarding revenues and
expenditures for the county and other applicable agencies; ((and))

7. Performing program analysis, and contract and performance evaluation
review;

8. Collecting and analyzing land development, population,.housing, natural

resource enhancement, transportation and economic activity data to aid decision making

and to support implementation of county plans and programs, including benchmarks; and
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9. Developing and transmitting to the council, concurrent with the annual

proposed budget, supporting materials consistent with K.C.C. 4.04.030.

B. The office of ((regional-planning-anpeliey)) business relations and economic -

development functions and responsibilities shall include, but not be limited to:

2:)) Developing proposed policies to address ((strategie-planning regional
planning;)) economic development ((and-housingplanning));

57)) 2. Providing quarterly economic reports to the executive and the council

that characterize trends in employment. unemployment, business operations including

layoff warnings required under state law and other factors that are useful in

understanding economic trends:
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3. Establishing, fostering and maintaining healthy relations with business and

industry;

4. Optimizing the value of county-controlled assets, such as the King County

airport. as engines for economic growth, recognizing that it may be in the public interest

to foster job creation expansion of the tax base rather than maximizing direct revenue to

the county from a particular asset;

5. Managing programs and developing projects that promote economic
development, assist communities and businesses in creating economic opportunities,
promote a diversified regional economy, promote job creation with the emphasis on

family-wage jobs and improve county asset management. A report on these activities

shall be included in the quarterly report required under subsection B.2 of this section:

%)) 6. Providing assistance to other county departments to determine if real

property or other assets may be managed for economic development purposes to create

jobs and expand private investment or administered in a manner that will provide

additional revenue to the county;

9:)) 7. Managing the boost, apprenticeship and business development programs

including the following functions:
a. administering the discrimination and affirmative action in employment by

contractors’, subcontractors’ and vendors’ policies under K.C.C. chapter 12.16;
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b. administering the boost progrém for the use of small economically
disadvantaged businesses on county contracts under K.C.C. chapter 4.19; and
c. administering the federal Americans with Disabilities Act of 1990 and
federal Rehabilitation Act of 1973, Section 504, policies related to obligations of
contractors with the county; ((and))
((36:)) 8. Serving as the disadvantaged business enterprise liaison officer for
federal Department of Transportation and other federal grant program purposes; and

9. Managing the county's landmark preservation program including the

following functions:

a. _administering landmark designation and regulation functions under K.C.C.

chapter 20.62:

b. serving as the county's historic preservation officer under the county's

certified local sovernment agreement with.the state and for federal grant program

puUrposcs;

c. administering the landmark rehabilitation and improvement loan program in

partnership with local financial institutions, administering the special valuation program

under chapter 84.26. RCW and assisting with the current use taxation program for cultural

resources.,

d. providing oversight and assistance to other county departments to ensure

compliance with federél, state and local cultural resource laws; and

e. preparing and administering interlocal agreements between the county and

cities related to landmark designation and protection services.
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C. The executive may assign or delegate budgeting, ((and-strategic-planning))

business relations and economic development functions to employees in the office of the

executive but shall not assign or delegate those functions to any departments.

histerie preservation:))

SECTION 2. Ordinance 14199, Section 11, and K.C.C. 2.16.035 are each hereby

amended to read as follows:

Department of executive services. The county administrative officer shall be the

director of the department of executive services ((shall-be-managed-by-the-county
administrative-efficer)). The department shall include the informatiomn and

telecommunications services division, the records, elections and licensing division, the
finance and business operations division, the human resources management division, the
facilities management division, the administrative office of information resources
management, the administrative office of risk management, the administrative office of
emergency management and the administrative office of civil rights. In addition; the
((chief))county administrative officer shall be responsible for providing staff support for
the board of ethics.

A. The duties of the information and te]ecorﬁmunications services division shall
include the following:

1. Designing, developing, operating, maintaining and enhancing computer

information systems for the county and other contracting agencies, except for geographic




153
154
155
156
157
158
159
160
161

162

163

164

165

166

167

168

169

170

171

172

173

174

175

Ordinance 14561

information systems, which shall be administered by the department of natural resources
and parks;

2. Managing the cable communications provisions set forth in K.C.C. chapter
6.27A;

3. Negotiating and administering cable television and telecommunication
franchises ((putsuant to)) under K.C.C. chapter 6.27;

4. Providing telephone system design, installation, maintenance and repair;

5. Managing and operating the centralized printing and graphic arts services;

6. Providing internal communications and public information services including
setting standards for and preparing informational publications, except to the extent to

which the council decides, as part of the annual appropriation ordinance, to fund selected

~ departmental level internal communications and public information services in certain

departments or divisions; and

7. Administering the emergency radio communication system under K.C.C.
chapter 2.58, but not including the radio communication and data system operated and
maintained by the department of transportation.

B. The duties of the records, elections aﬁd licensing services division shall

include the following:

1. Conducting all special and general elections held in the county and
registering voters;

2. Issuing marriage, vehicle/vessel , taxicab and for-hire driver and vehicle and
pet licenses, collecting license fee revenues -and providing licensing services for the

public;
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176 ' 3. Enforcing county and state laws relating to animal control;
177 4. Managing the recording, processing, filing, storing, retrieval((;)) and
178 certification of copies of all public documents filed with the division as required((Gefalt

179 publie-documentsfiled-with-the divisien));

]80 5. Processing all real estate tax afﬁdavi-tsé

181 6. Acting as the ofﬁciai custodian of all county records, ((per)) as required by
182 general law, except as otherwise provided by ordinance; and

183 7. Managing the printing and diétribution of the King County Code and

184 supplements to the public.

185 C. The duties of the finance and business operations division shall include the
186 following:

187 1. Monitoring revenue((s)) and e);penditures for the county. The collection and
188 reporting of revenue and expenditure data shall provide sufficient information to the

189 executive and to the council. The division shall be ultimately responsible for maintaining
190 the county’s official revenue and expenditure data;

191 2. Performing the functions of the county treasurer;

192 3. Billing and colleéting real and personal property taxes, local improvement
193 district assessments and ga:ﬁbling taxes;

194 _ 4. Processing transit revenue;

195 5. Receivingv and investing all county and political subjurisdiction moneys;
196 6. Managing the issuance and payment of the county’s debt instruments;

197 7. Managing the accounting systems and procedures;

198 8. Managing thé fixed assets system and procedures;
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9. Formulating and implementing financial policies for other than revenues and
expenditures for the county and other applicable agencies;

10. Administering the accounts payable and accounts receivable functions;

11. Collecting fines and monetary penalties imposed by district courts;

12. Devefoping and administering procedures for the procurement of and
awarding of contracts for tangible personal property, services, professional or technical
services and public work in accordance with K.C.C. chapter 4.16 and applicable federal
and state laws and regulations;

13. Establishing and administering procurement and contraéting methods, and
bid and proposal processes, to obtain such procurements;

14. In consultation with the prosecuting attorney’s office and office of risk
management, developing and overseeing the use of standard procurement and contract
documehts for such procurements;

15. Administering contracts for goods and ((sueh)) services that are provided to
more than one department;

16. Providing comment and assistance to departments on the development of
spéciﬁcatipns and scopes of work, in negotiations for such procurements, and in the
admuinistration of contracts;

17. Assisting departments to perform cost or price analyses for the procurement
of ((sueh)) tangible personal property, services((5)) and professional or technical serﬁces,

and price analysis for public work procurements;

10
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18. Developing, maintaining and revising as may be necessary from time to
time the county’s general terms and conditions for contracts for the procurement of
tangible personal property, services, professional or technical services and public work;

19. Managing the payroll system and procedures, including processing benefits

transactions in the payroll system and administering the employer responsibilities for the

retirement and the deferred compensation plans; and

20. Managing and developing financial policies for borrowing of funds,
financial systems and other financial operations for the county and other applicable
agencies.

D. The duties of the human resources management division shall include the
following:

1. Developing and administering training and organizational development
programs, including centralized employee and supervisory training and other employee
development programs;

2. Developing proposed and ((administer)) administering adopted policies and
procedures for employment (recruitment, examination and selection), classification and
compensation, and salary administratioh; |

3. Developing proposed and administering adopted human resources policy;

4. Providing technical and human resources information services support;

managing insured and noninsured benefits programs, including proposing policy re

11
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commendations, negotiating benefits plan designs with unions, preparing legally

mandated communications materials and providing employee assistance and other work

and family programs;

6. Developing and administering diversity management and employee relations
programs, including affirmative action plan development and administration,
management and supervisory diversity training and conflict resolution training;

7. Developing and administering workplace safety programs, including
inspection of work sites and dissemination of safety information to employeeé to promote
workplace safety;

8. Administering the county’s self-funded industrial insurance/worker’s
compensation program, as authorized by Title 51 RCW;

9. Representing county agencies in the collective bargaining process as required
by chapter 41.56 RCW;

10. Representing county agencies in labor arbitrations, appeals and hearings
including those ((set-forth)) in chapter 41.56 RCW and required by K.C.C. Title 3;

11. Administering labor contracts and ((previde)) providing consultation to
county agencies regarding the terms and implementation of negotiated labor agreements;

12. Adwising the executive and council on overall county labor and emp]oyeé'
pblicies;

13. Providing labor relations training for county agencies, the executive, the
coﬁncil and others;

14. Overseeing the county’s unemployment compensation program; ((and))

12
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15. Developing and maintaining databases of information relevant to the
collective bargaining process; and

16. Collecting and reporting to the office of management and budget on a

quarterly basis information on the numbers of filled and vacant full-time equivalent and

term-limited temporary positions and the number of emergency employees for each

appropriation unit.

E. The duties of the facilities management division shall include the following:

1. Overseeing space planning for county agencies;

2. Administering and maintaining in good general condition the county’s
buildings except for those managed and maintained by the debartments of natural
resources and parks and transportation;

3. Operating security programs for county facilities except as otherwise
determined by the council;

4. Administering all county facility parking programs except for public
transportation facility parking;

- 5. Administering the supported employment program;

6. Managing all real property owned or leased by the county, except as provided
in K.C.C. chapter 4.56, ensuring, where applicable, that propeﬁies generate revenues
closely approximating fair market value;

7. Maintaining a current inventofy of all county-owned or leased real property;

8. Functioning as the sole agent for the disposal of real properties deemed

surplus to the needs of the county;

13
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9. In accordance with K.C.C. chapter 4.04, providing support services to county
agencies in the acquisition of real properties, except as otherWisé specified by ordinance;

10. Issuing oversized vehicle permits, franchises and permits and easements for
the use of county property except franchises for cable television and telecommunications;

11. Overseéing the development of capital projects for all county agencies
except for specia]izéd roads, solid waste, public transportation, airport, water po]]utidn
abatement((;)) and surface water management projects;

12. Being responsible for all general projects, such as office buildings or
warehouses, for any county department including, but not limited to, the following:

a. ((&))administering professional services and construction contract.s;

b. ((A))acting as the county’s representative during site master plan, design
and construction activities;

C. ((M))_r_n_anaging county funds and project budgets related to capital
improvement projects;

d. ((A))assisting county agencies in the acquisition of appropriate facility sites;

e. ((E))formulating guidelines for the development of operational and capital
immprovement plans;

f. ((#))assisting user agencies in the development of ((€))capital
((®))improvement and ((B))project ((R))program ((B))plans, as defined and provided for in
K.C.C. cﬁapter 4.04;

g. ((E))formulating guidelines for the use of life cycle cost analysis and

applying these guidelines in all appropriate phases of the capital process;

14
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309 h. ((E))ensuring the conformity of capital improvement plans with the adopted

310 space plan and approved operational master plans;

311 1. ((P))developing project cost estimates that are included in capital

312 improvement plans, site master plans, capital projects and annual project budgef requesté;

313 j- (®)providing advisory services, ((and/or)) feasibility studies or both -

314 services and studies to projects as required and for which there‘is budgetary authority;

315 : k. ((€))coordinating with user agencies to assure user program requirements

316 are addressed through the capital development process as set forth in this chapter and in

317 K.C.C. Titlg 4; |

318 1. (B®))providing engineering support on capital projects to user agencies as

319 requested and for which there is budgetary authority; and

320 m. ((P))providing assistance in developing the executive budget for capital

321 improvement projects; and

322 13. Providing for the operation of a downtown winter shelter for homeless

323 persons between October 15 and April 30 each year.

324 F. The duties of the administrative office of risk management shall include the

325 management of the county’s insurance and risk management programs consistent with

326 K.C.C. chapter 4.12. |

327 G. The duties of the administrative bfﬁce of emergency management shall
328 - include the following:

329 1. Planning for and providing effective direction, control and coordinated

330 response to emergencies;

15
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2. Being responsible for the emergency management functions defined in
K.C.C. chapter 2.56; and
3. Managing the E911 emergency telephone pfogram.
H. The duties of the administrative office of civil rights shall include the
following:
1. Enforcing nondiscrimination ordinanpes as codified in K.C.C. chapters 12.17,
12.18,12.20 and 12.22;

2. Assisting departments in complying with the federal Americans with

 Disabilities Act of 1990, the federal Rehabilitation Act of 1973, Section 504, and other

legislation and rules regarding access to county programs, facilities and services for
people with disabilities;

3. Serving as the county Americans with Disabilities Act coordinator relating to
public access;

4. Providing staff support to the county civil rights commission;

5. Serving as the county federal Civil Rights Act Title VI coordinator; and

6. Coordinating county responses to federal Civil Rights Act Title VI issues and
investigating complaints filed under Title V1.

I. The duties of the ((administrative)) office of information resource management

shall include the ((following:)) duties in K.C.C. 2.16.0755.

16
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and-the-counetk))

SECTION 3. Ordinance 11955, Section 5, as amended, and K.C.C. 2.16.055 are
each hereby amended to read as follows:

Department of development and environmental services - duties - divisions.

A. The department of development and environmental services is responsible to

manage and be fiscally accountable for‘ the building services division, land use services
division, and administrative services division. The director of the department shall be the
county planning director, building official, fire marshal((;)) and zoning adjuster((;)) and
the responsible official for purposes of administering the ((S))state Environmental Pblicy
Act, and may delegate those functions to qualified subordinates. The department shall be
responsible for regulating the operation, maintenance and conduct of county-licensed

businesses, except taxicab and for-hire drivers and vehicles. The department shall be

responsible for managing and coordinating the implementation of Growth Management

Act requirements, coordinating county and regional land use planning with public and

private agencies, developing proposed policies to address regional land use planning and

developing and overseeing the countywide program for implementation of the county’s

Comprehensive Plan including coordinating the implementation of plans that are

developed by departments.
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B. The building services division shall be responsible for ensuring consistent and
efficient administration of environmental, building and land use codes and regulations for
commercial and residential projects by means of permit review and approval,
construction inspections and public informétion. The duties of the division shall include
the following:

1. Permit center and public information;

2. Building plan and application review, including fire, fire-flow, building,
mechanical, barrier-free, energy, security and other uniform code reviews;

3. Site review, including engineering and sensitive areas review of permit
applications;

4. Inspections, including new-construction inspections for compliance with site,
fire and building code requirements; and

5. Pursue and resolve code violations, including prepan'ng for administrative or
legal actions, evaluating the division’s success in obtaining compliance with King County
rules and regulations and designing measures to improve compliance.

C. The land use services divisiop shall be responsible for the effective processing
and timely review of land development pfoposals, including zoning variance and
reclassification, master drainage plans, variances from the surface water design manual
and the King County road standards, sensitive area, subdivision, right-of-way use, urban
planned developmeﬂt, clearing and grading, shoreiine, special use and conditional use
applications. The duties of the division shall include the following:

1. Permit center and public information;
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2. Plan review, including the review of applications for compliance with
shorelines, sensitive areas, subdivision and other zoning regulations, road standards and
vaniances from the surface water design manual, as well as community plans and utility
comprehensive plans;

3. Engineering review and inspection, including the review of clearing and
grading applications and review of engineering plans for comp]iance with adopted road
and drainage standards and specifications;

4. Development inspection, including inspection of construction activity to
ensure comp]iance with approved plans and codes;

5. Develop and assist in implementing local and subarea specific plans for -urban
and rural areas, consistent with the ((€))Comprehensive ((p))Plan;

6. Develop proposed policies to address long-range comprehensive land use
planning and analyze and provide proposed updates to the ((€))Comprehensive ((p))Plan
on an annual basis;

7. Develop proposed county plans, programs and policies and implement
regulations on environmental issues, including environmentally sensitive areas and
mineral resources((3)), and serve as the contact for cities and agencies, providing
appropriate research in support of county initiati\./es on these issues;

8. Administer the ((S))state Environmental Policy Act and act as lead agency,
including making the threshold determinations, determining the amount of environmental
impact and reasonable mitigation measures((;)) and coordinating with other departments
and divisions in the preparation of county environmental documents or in response to

environmental documents from other agencies; and
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9. Ménitor the cumulative effects of the county’s ((¢))Comprehensive ((p))Plan
and other plans, policies and Jaws intended to protect natural and community resources
while permitting development and growth, and providing periodic status reports to the
executive and council.

D. The administrative services division shall provide support services throughout
the department, including personnel and payroll support, budget support, financial
services, information services, facilities management and support((;)) and records
management and program analysis services.

SECTION 4. Ordinance 14005, Section 3, as amended, and K.C.C. 2.16.0755 are
each hereby amended to read as follows:

Office of information resource management — chief information officer.

A. The office of information resource management shail be directed by a chief
information officer (C10). The CIO shall be appointed by the executive and confirmed
by the council. The CIO shall report to the county executive and advise all branches of

county government on technology issues. ((The-ClO-shall-reportto-the-county
' inistrat )) The CIO shall

provide vision and coordination in technology management and investment across the
county. The CIO shall attend regular((}¥)) executive cabinet meetings as a non-voting
member and advisor on technology implications of policy decisions. The CIO shall meet
regularly with business managers for the assessor, council, prosecutor,.superior coﬁﬂ,
district court and sheriff to advise on technology implications of policy decisions. The
CIO shall advise all county elected officials, departments and divisions on technology

planning and project implementation.
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B. The duties of the CIO also shall include the following:

((A)) 1. Overseeing the information technology strategic planning office and

production of a county information technology strategic plan and annually updating the
plan;

((B-)) 2. Overseeing the central information technology project management
office and monitoring of approved technology projects;

((€)) 3. Recommending business and technical information technology projects

for funding as part of the county's strategic planning process;
g

((B-)) 4. Recommending technical standards for the purchase, implementation

and operation of computer hardware, software and networks as part of the county's

strategic planning process;

((E) 5. Recommending countywide policies and standards for privacy, security

and protection of data integrity in technology infrastructure, electronic commerce and

technology vendor relationships as part of the county's strategic planning process;

((E)) 6. Recommending information technology service delivery models for the
information and telecbmmunications services division and the county’s satellite
information technology centers;

7. Identifying and establishing short-range, mid-range and long-range objectives

for information technology investments in the county;

8. Establishing a standard process for information technology project

management, including requirements for project initiation and review, parameters for

agency contracts with information technology vendors, and reporting requirements to

facilitate monitoring of project implementation:
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9. Establishing criteria for determining which information technology projects

will be monitored centrally;

10. Monitoring project implementation when projects meet the established

critena;

11. Releasing the funding for each phase of those projects subject to central

oversight based on successful reporting and completion of milestones:

12. Recommending budgetary changes in the funding of information technology

projects to the executive and council, as appropriate:

13. Recommending project termination, as appropriate:

14. Conducting post-implementation information technology project review;

((62)) 15. Managing the internal service fund of the office of information
resource management; and

((H:)) 16. Providing annual performance review to the executive and council.

SECTION 5. Ordinance 14155, Section 5, and K.C.C. 2.16.07585 are each
hereby amended to read as follows:

Project reyiew board.

A. The project review board is hereby created. The board shall act in an advisory
capacity to the county’s chief information officer in implementing the project
management guidelines developed by the central information technology project
management office as described in K.C.C. 2.16.0758 A through E. As appropriate, the
board also may assume the project oversight role assigned to the project management
office under K.C.C. 2.16.0758 F through K. The members shall be: the ((king-County))

chief information officer, the assistant ((deputy)) county executive operations I, the
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((budget)) director of the office of management and budget and the director of the

department of ((information-and-administrative)) executive services.

B. The King County chief information 'lofﬁcer shall serve as the chair of the
project review board.

C. Ad hoc project review teams may be convened as determined to be necessary
by the project review board to focus on specific projects. Each ad hoc project review
team will include the project’s sponsoring agency director. These teams shall report back
findings to the board. |

D. Formal votes shall be taken and recorded on all recommendations and

endorsements.

SECTION 6. Ordinance ‘12529, Section 2, as amended, and K.C.C. 2.16.080 are
each hereby amended to read as follows: |

Seattle-King Couhty department of public health.

A. ((Pepartment-established:)) Since 1951, the city of Seattle and the county have
jointly financed and operated a city-county health department. As of January 1, 1981, the
city of Seattle and the county established a combined city-county health department
l.mown as the Seatt]e—King County department of public health uﬁder chapters 70.05 and
70.08 RCW and certain city ordinances and county resolutions and ordinances. The
director of the department shall be jointly appointed by the mayor of the city and the
county executive, subject to confirmation by the city and county councils, and may be

removed by the county executive, after consultation with the mayor, upon filing a
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statement of the reasons t_herefor with the city and county councils as authorized by RCW
70.08.040. The director shall be responsible for the management of the department.

B. ((Responsibilities-of the-department.)) As provided in the agreement between
King County and the city of Seattle entitled "1996 Agreement Regarding the Seattle;King
County Department of Public Health" approved by the county council by Motion 9999,
the department shall be responsible for providing a functionally integrated set of services
and programs that are fully responsive to urban, suburban city and ((renineorporated))

unincorporated communities. The department shall achieve and sustain healthy people

and healthy communities throughout King County by providing public health services
((whieh)) that promote health and prevent disease, including, but not limited to:
providing needed or mandated prevention or intervention services to address individual
and community health concerns; assessing and monitoring the health status of
communities; preventing disease, injury, disability and premature death; promoting
healthy living cc;nditions and healthy behaviors; and controlling and reducing the
exposure of individuals and communities to environmental or personal hazards. The
department shall assess the health of King County residents and communities, facilitate
planning to develop responses to issues which affect the public’s health((;)) and .evaluate
the effectiveness of programs and initiatives which address these issues. The department
shall include an emergency medical services division, an environmental health division, a
prevention division, a commuﬁity oriented primary care division, an alcohol, tobacco and
other drug abuse prevention division, an administrative services division and regional

services areas. The department shall manage children and family programs and shall

provide administrative support to the children and family commission.

25



558
559
560
561
562
563
564
565
566
567
568
569
570
571
572
573
574
575
576
577
578

579

Ordinance 14561

C. ((Emergeneymedical services-division:)) To fulfill the purpose of reducing

death and disability from accidents, acute illness, injuries and other medical emergencies,

the duties of the emergency medical services division shall include the following:

1. Track and analyze service and program needs of the emergency medical
services system in the county, and plan and implement emergency medical programs,
services and delivery systems based on uniform data and standard emergency medical
incident reporting;

2. Set standards for emergency medical services training and implement
emergency medical service personnel training programs, including, but not limited to,
public education, communication and response capabilities and transportation of the sick
and injured;

3. Coordinate all aspects of emergency medical services in the county with
local, state and federal governments((;)) and other counties, municipalities and special
districts for the purpose of improving the quality and quantity of emergency medical
services and disaster response in King County; and

4. Analyze and coordinate the disaster response capabilities of the department.

D. ((Environmentalhealth-divisien)). The duties of the environmental health

‘division shall include the following:

1. Inspect and monitor regulated facilities to ensure compliance with public
health codes, rules and regulations;
2. Investigate complaints or special programs, such as disease outbreaks,

sewage spills or toxic spills, identified by the public, the media or public officials;
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3. Advise or educate the public on health risks associated with environmental
hazards; and |

4. Enforce public health codes, rules and regulations within the jurisdictions of
the divi.sion.

E. ((Prevention-diviston:)) The duties of the prevention division shall include the
following:

1. Reduce the public’s exposure to communicable diseases through surveillance
and outbreak investigation;

2. Lower the occurrence of chronic diseases, injury and violence in the
community through strategies which reduce the frequency of risk factors for these
conditions;

3. Promote and provide public education and research in the development of
prevention models;

4. Perform specific public health services including vital statistics and
laboratory functions; and

5. Perform medical examiner and statutory coroner duties, except for the
holding of inquests, which function is vested in the county executive.

F. ((Communityoriented primary-eare-division:)) The community oriented

primary care division shall focus the department’s clinical leadership, health services and

expertise and strengthens quality systems and effective care partnerships with
government, business and community-based organizations. To maintain the community

health care system, the duties of the division shall include the following:
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602 ' I. Develop benchmarks of service quality, clinical guidelines and standards of

603 excellence for the health department;

604 2. Provide leadership and coordination with health care providers, government

605 agencies, ((busiress)) businesses and community groups in the provision of primary

606 health services to at-risk populations in King County;

607 3. Develop, implement and morﬁtor a systematic, comprehensive system of

608 health service delivery in King County ((hieh)) that improves health outcomes by

609 connecting community-based intervention and strategies with the health care of

610 individuals;

611 4. Develop responsive service delivery and access mechanisms to meet the

612 changing health care needs of at-risk populations in King County; and

61 3 ‘ 5. Provide basic primary care services to detainees of the King County adult

614 detention facilities.

615 _ G. (( 1-)) The duties of |

616 the alcohol, tobacco and other drug Vabuse prevention division shall include the following:

617 1. Administer, staff and provide technical expertise to department programs

618 re'lated’ to the prevention of alcoholism and substance abuse;

619 2. Provide prevention services on alcoholism and other drug addictions under

620 federal and state laws and King County ordinances;((-and))

621 3. Link and integrate alcohol, tobacco and other drug abuse interventions with

622 public health functions and actiVities; and

623 4. Provide for the delivery of alrcohol, tobacco and other drug abuse services in
624 correctional facilities.
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H. ((Administrative-services-division:)) The duties of the administrative services

division shall include the following:

1. Provide administrative and technical support to the department;

2. Oversee the administrative systems and activities of the department; and

3. Provide general support within the department as authorized elsewhere in this
chapter.

1. ((Regionalservice-areas:)) In addition to divisions, the department shall be
organized into regional service areas that will directly provide department activities,
services and programs within identified geographic boundaries in the county.

SECTION 7. Ordinance 11955, Section 13, as amended, and K.C.C. 2.16.110 are
each hereby amended to read as follows:

Appointment and confirmation of exempt officials.

A. The county executive shall appoint the county administrative officer and the
director of each executive depaftment, except the departments of assessment, public safety
and judicial administration. The county executive shall also appoint the

((mmanager))division director of the youth detention facility through a competitive search

process that includes participation by the superior court judges.

B. The county administrative officer shall appoint the division
((managess))directors and chief officers of each adrﬁinistrative office in the department of
executive services((;-except-the-chiefinformation-officer)).

C. The director of each executive department, at the discretion of the county
executive, shall appoint exempt employees of his or her department as provided in Section

550 of the King County Charter.
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D.1. All appointments by the county executive shall be subject to confirmation by
a majority of the county council except exempt personnel assigned to his or her personal
staff.

2. All appointments to positions of division ((sranager))director or chief officer of

an administrative office not made by the county executive shall be subject to approval by
the county executive.

E.1. All individuals appointed by the county executive, under Section 340.40 of the
King County Charter, shall serve in an acting capacity, unless confirmed by the council.
The executive is authorized to appoint a person to serve in an acting capacity to fill a
position requiring council confirmation for a period of no greater than one hundred fifty
days. The executive shall notify the council within ninety days concerning the status of his
or her search for qualified candidates for appointment to the vac‘ant position. Thereafter,
the individual may continue serving in an acting capacity for successive sixty-day periods
only with approval by motion of the county council. The council shall grant at least one
successive sixty-day extension if the executive certifies to the council’s satisfaction that the
executive is actively pursuing a search for qualified candidates for appointment to the
vacant position. If no appointment is transmitted to the council for confirmation during the
authorized period, the position shall be considered vacant for purposes of exercise of any
authority given to the position ((purseantte)) under ordinance and no salary shall be paid
for the position while it is so vacant.

2. Within seven calendar days of any executive appointment that is subject to

council confirmation, the execuﬁve shall deliver written notice of said appointment to the

council accompanied bya proposed motion confirming the appointment.
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671 3. Upon the receipt of the notification by the executive of an appointment,
672 accompanied by the proposed motion, the council shall act to consider confirmation of the
673 appointment within ninety days. Approval of the introduced motion by a majérity of the
674 | council shall constitute confirmation of the appointee. Once confirmed, the appointee is no
675 longer sewiﬁg in an acting capacity.
676 4. In considering the confirmation of executive appointments to offices of
677 management level responsibility, the council shall base its review on the ability of the
678 appointee to meet the following criteria:
679 a. a demonstrated reputation for integrity and pfofessionalism;
680 b. a commitment to and knowledge of the responsibilities of the office;
681 c. ahistory of demonstrated leadership, experience and administrative ability;
682 d. the abihity to work effectively with the executive, the council, other
683 management, public agencies, pﬁvate organizations and citizens; and
684 e. a demonstrated sensitivity to and knowledge of the particular needs and
685 problems of minorities and women.
686 5. The appointee, ((priorte)) before review of the appointment by the council,
687 shall submit to the chair of the council:
688 a. a full and complete resume of his or her employment history, to include
689 references attesting to the stated employment experiences; and
690 b. asigned statement acknowledging that the council’s confirmation process

| 691 may require the submittal of additional information relating to the background and
692 expertise of the appointee.
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6. Upon receipt of an executive appointment, the chair or his or her delegate,
subject to the council’s rules of procedure, shall notify council members of the appointment
and attempt to allow a minimum of one work week for individual members to submit
written questions to the reviewing committee.

It is understood that written inquiries submitted to the reviewing committeé, by
individual council members, may require a written response from the appointee or the
executive, in matters pertaining to the process of appointment and other pertinent
employment policies of King County.

SECTION 8. Ordinance 12432, Section 2, as amended, and K,C.Cf 2.16.120 are
each hereby amended to read as follows:

Department of adult and juvenile detention -- duties -- divisions.

A.]1. The department of adult and juvenile detention is responsible to manage and

be fiscally accountable for the Seattle division, ((and)) the Kent division, ((and-)) the

juvenile division, the community corrections division and the administrative services
division, ((al-three)) each of which shall have equal standing within the department.
Through the Seattle division and the Kent division, the department shall operate the King

County adult correctional facility and the security operation of the work and education

release unit in Seattle and the Regional Justice Center adult correctional facility in Kent.
Through the juvenile division, the department shall operate the county's juvenile

detention facility. ((In-additien;)) Through the community corrections division, the

department ((3s-respensible-for)) shall administer programs that provide alternatives to
confinement in the adult correctional facilities, as well as services and support functions

directed toward reduction of the adult correctional facilities’ populations. Through the
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administrative services division, the department shall administer personnel operation,

budget and fiscal operations and other central support services for the department. In

addition, the administrative services division shall be responsible for the adminmistration

and monitoring of jail health expenditures and services through a jail health levels of

service agreement and contract with its health services contractor. The division shall

monitor the provision of health care services and is responsible for ensuring that

minimum inmate health care needs are met and monitoring the cost-containment

provisions for both operational and health care related costs.

2. The judges of the superior court have final authority for approval of all

screening criteria ((including participationin-any)) for admission to the juvenile detention

facility and alternatives to confinement ((fo¥)) in the juvenile detention facility. The

department shall implement such criteria approved by the superior court related to the

juvenile detention facility. The department shall implement the criteria approved by the

superior and district courts related to adult detention facilities and alternatives to

confinement.
B. The duties of the Seattle division and the Kent division shall include the

following:

1. House adult persons who are any combination of arrested for, charged for or
held on investigation of a criminal offense;

2. House adult persons during trial, and before sentencing after conviction;

3. House adult persons serving sentences not exceeding one year;

4. Maintain records and process and identify property of persons confined or

committed to correctional facilities operated by the division;
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5. Perform functions related to residential and building security, including
supervision of persons confined or committed to correctional facilities operated by the
division,;

6. Transport confined or committed adult persons to and from court and provide
secure escort of those persons outside the facilities;

7. Provide nutritional meals daily to confined or committed adult persons,
including preparation of special meals in response to medical and religious requirements;

8. Provide health care to confined or committe-d adult persons in conjunctién
with the Seattle-King County department of public héalth ((departirent)), including
medical, dental and psychiatric care;

9. Provide social services to and for confined or committed adult persons,
including, but not limited to, the following: classifying those persons; evaluating
mentally i1l or developmentally disabled confined or committed persons, including
referral to available community programs; reviewing those persons with psychiatric
problems; reviewing other special population groups; providing general population group
management; and providing outside agency.access to those persons including special
visitation, library, recreational and educational services; and

10. Ensure compliance with laws and regulations applicable to the management
and operation of the correctional facilities.

C. The principle function of the juvenile division is to operate the county’s

juvenile detention facility in a safe, secure and humane manner as prescribed by state law

and court rules. The juvenile division shall administer alternatives to secure detention as

approved by the court,.a school program, a health program and other related programs.
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The juvenile division shall be operated in a manner ((which)) that will give reasonable
access to the defense bar, juvenile probation counselors and social service providers and

educators, consistent with appropriate security measures and public safety.

D. ((Aﬂ)) The duties of the administrative seryices division shall include
administering pérsonnel operations, budget and fiscal operations and other central
support services involving ((s%afﬁmembers«a#th&Seaﬁ-}%,Kem—&néj&wenﬂe—)) all
divisions ((sha#b%adm%nist%d%&hﬁwdﬁsim%dmﬁ%e—semee&)) in the
department to ensure consistency and efficiency of operations. The department’s ((chief

of administration))director the administrative services division shall oversee these

operations and services, and the operations_and services shall conform to county policies

and procedures and to department guidelines and practices.

NEW SECTION. SECTION 9. There is hereby added to K.C.C. chapter 2.16 a

new section to read as follows:

Community corrections division.

A. The community corrections division is established as a subordinate
administrative office under King County Charter Section 350.10. The division manager
shall be subject'to the provisions of King County Charter Section 340, requiring that the
appointed division manager be subject to council confirmation. The department shall
provide administration, analytic, and other support to the division.

B. The duties of the community corrections division shall include:

1. Based on screening criteria approved by the superior and district courts,
implementation of alternatives to adult detention, including, but not limited to, electronic

home detention, work and education release, day and evening reporting and work crews;
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2. Assessment of the needs of adult persons placed in alternatives to detention;
and

3. Contracting with private nonprofit community agencies to provide services
for relicensing offenders.

SECTION 190. Ordinance 13720, Section 4, and K.C.C. 2.45.030 are each hereby
amended to read as follows:

Membership — terms and nonvoting ex officio members.

A. The commission must consist of nineteen voting members and shall consist of
one member nominated by each councilmember. .Councilmembers must provide the
executive with a recommendation to represent their council district. If the executive does
not appoint a person that has been recommended by the councilmember, the executive -
must request that the councilmember nominate another candidate for appointment. Six
members of the commission shall be appointed by the executive.

B. In making appointments to the commission, an effort should be made to assure
that the following categories of recreation are considered: field sports, court sports,
aquatic recreation, hobby groups, specialized recreation for persons with disabilities and
any other sport which requires facilities or fields. Additionally, one or more
representatives of local youth groups should be included on the commission membership.
Coﬁnci]members may recommend candidates for appointment who are under the age of
eighteen. Commission membership shall be monitored by the director of the department

of natural reséurces and parks ((and-reereation)) and the director shall provide

councilmembers with recommendations on which recreation categories are not

represented on the commission and which categories should receive priority
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consideration for appointment. The director((s)) of the King County department of

natural resources and parks ((and-recreation;-and the-office-of regionalpolicy-and

planning)), a representative from a local law_enforcement agency, and a representative of
King County council's natural resources, parks and open space committee may serve as
nonvoting ex officio members of the commuission.

C. All appointees should have a working knowledge of parks and recreation, a
strong commitment to promote recreation in King County, the.ability to work with
differing viewpoints to find solutions to complex problems and a willingness to commit
the time necessary to attend commission me¢tings and activities. |

SECTION 11. Ordinance 12075, Section 13, as amended, and K.C.C. 2.50.045
are each hereby ameﬁded to read as follows:

Staffing. The ((office-ofregional-planningand-poliey)) Seattle-King County

department of public health shall have lead responsibility, within available resources, for

staffing the commission. Staff ((ferthe-office-will)) from the department shall respond to

the chair of the commission, assisting in the preparation of agendas, securing information
and statistics as requested or required for commission projects, keeping members
informed about meetings and tasks, communicating with the executive office about

appointments of new members as needed and working with the commission to ((insure))

ensure the intent of this chapter is fulfilled.
SECTION 12. Ordinance 12076, Section 2, as amended, and K.C.C. 4.04.020 are
each hereby amended to read as follows:

Definitions. The following terms as used in this chapter shall, unless the context

'c]ear]y indicates otherwise, have the respective meanings in this section.
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A. "Acquisition of right of way" or "land acquisition” means funds b‘udgetetl for
the purchase of property rights, excluding cbunty force charges of the real property
division.

| B. "Adopted" means approval by council motion or ordinance.

C. "Agency" means every county office, officer, each institution, whether
educational, correctional or other, and every department, divisi‘on, board and commission,
except as otherwise provided in this chapter.

D. "Allocation" means a part of a lump sum appropriation that is designated for
expenditure by specific organization unit and/or specific purposes.

E. "Allotment" means a part of an appropriation that may be encumbered or
expended during an allotment period. |

F. "Allotment pertod” means a period of less than a fiscal year during which an
allotment is effective.

G. "Appropriations” means an authorization granted by the council to make
expenditures and to incur obligations for specific purposes.

H. "Appropriation ordinance" means the ordinance that establishes the legal level
of appropriation for a fiscal year.

I. "Art" means funds budgeted for the one percent for art program under K.C.C.
chapter 4.40 or as otherwise provided by ordinance for a public art program.

J. "Budget" means a proposed plan of expenditures for a given period or purpose
and the proposed means for financing these expenditures.

K. "Budget document” means a formal, written, comprehensive financial

program presented by the executive to the council.
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854 L. "Capital improvement plan” means a pian that establishes the capital

855 improvements required to implement an approved operational master plan. This plan
856 should extend over a minimum period of six years to define long-range capital

857 improvement requirements and the annual capital improvements budget for a user

858 agency.

859 1. The capital improvement plan shall include the followi'ng elements, where
860 applicable:

861 a. general program requirements that define the development scope for specific
862 sites or facilities;

863 b. general space and construction standards;

864 c. prototype floor plans and prototype facility designs for standard

865 improvements;

866 d. space requirements based on the adopted county space plan;

867 e. initial, and life-cycle cost, of alternative facilities and locations including
868 lease and lease/purchase approaches;

869 f. approximate location of planned capital improvements;

870 g. general scope and estimated cost of infrastructure;

871 h. a schedule, that extends over a minimum of six years, for the

872 implementation of projects included in capital improvement plans, based on overall user
873 agency priorities and projected available revenue;

874 2. The user agency shall prepare the elements of the plan in subsection L.1. a, d,
875 fand h of -this section. The implementing agency shall prepare the elements of this plan
876 in subsection L.1. b, ¢, ¢ and g of this section.
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3. The six-year budget schedule inciuded in the capital improvement plan shall
be updated annually in conjunction with the capital budget adoption process.

M. "Capital project” means a project with a scbpe that includes one or more of
the following elements, all related to a capital asset: acquisition of either a site or
existing structure, or both; program or site master planning; design and environmental
analysis; construction; major equipment acquisition; reconstruction; demolition; or major
alteration. "Capital project” includes a: project program plan; scope; budget by task; and
schedule. The project budget, conceptual design, detailed design, environmental studies
and construction elements of a project shall be prepared or managed by the implementing

agency. -

N. ((ll

©O:)) "CIP" means capital improvement program.

((®)) O. "CIP exceptions notification" means, except in the éase of roads,
wastewater and surface water management CIP projects, a letter transmitted to the chair of
the council finance committee, or its successor committée; which describes changes to an
adopted CIP project's scope and/or schedule or total project cost and, with the exception of
schedule changes, shall be sent in advance of any action. For road CIP projects,
"exceptions notification” means a letter transmitted to the qhair of the transportaﬁon

committee, or its successor committee, which describes changes of fifteen percent or

" more to an adopted CIP project’s scope and/or schedule or total project costs and, with

the exception of schedule changes, shall be sent in advance of any action. For wastewater
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and surface water management CIP projects, "exceptions notification” means a letter
transmitfed to the chair of the budget and fiscal management committee, or its successor
committee, and the chair of the utilities committee, or its successor committee, which
describes changes of fifteen percent or more to an adopted CIP project’s scope and/or
schedule or total project costs and, with the exception of schedule changes, shall be sent
in advance of any action.

((®:)) P. "Construction" means funds budgeted for CIP project construction
including contract construction, contract inspection and testing and, as appropriate,
construction tasks performed by county forces.

((R)) Q. "Contingency" means funds budgetéd for unanticipated CIP project costs
associated with any other project activities.

((8:)) R. "Contracted design" or "preliminary engineering” means funds budgeted
for activities of a contract nature associated with all CIP project phases through bid
advertising. Included are contracts for feasibility studies, planning, studies, preliminary
design, construction drawings, bid specifications and on-site inspections.

((#)) S. "Cost elements” means CIP budgeting activities related to construction,
contracted design, preliminary engineering, acquisition of right df way, equipment and
furnishings, contingency, artistic ﬁlnﬁs}ﬁﬁgs, county force design, county forcé right of
way, project administration or other activities as provided by the council.

((F=)) T. "Council" means the county council of King County.

((3%)) U. "County force design" means funds budgeted for CIP project design or

design review by county personnel.
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((W=)) V. "County force right of way" means funds budgeted for real property
costs associated with CIP land acquisition.

(X)) W. "Deficit" means the excess of expenditures over revenues during an
accounting period, or an accumulation of such excesses over a period of years.

X. "Director” means the director of the office of management and budget.

Y. "Equipment and furnishings" means all costs for the purchase of equipment and
furnishings associated with CIP project construction.

Z. "Executive" means the King County executive, as defined by Article 3 of the
King County Charter. |

AA. "Expenditures" meaﬁs, where the accounts are kept on the accrual basis or the
modified accrual basis, the cost of goods delivered or services rendered, whether paid or
unpaid, including expenses, provisions for debt retirement not reported as a liability of the
fund from which retired, and capital outlays. Where the accounts are kept on tﬁe cash
basis, "expenditures” means actual cash disbursements for these purposes.

BB. "Financial plan" means a summary by fund of planned revenues and»
expenditures, reserves and undesignated fund balance.

CC. "Fund" an independent fiscal and accounting entity with a self balancing set of
accounts recording cash and/or other resources together with related liabilities, obligations,
reserves and equities which are segregated for the purpose of carrying on specific activities
or attaining certain objectives in accordance with special regulations, restrictions or
limitations.

DD. "Fund balance" means the excess of the assets of a fund over its liabilities and

reserves except in the case of funds subject to budgetary accounting where, before the end
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ofa ﬁscal'pen'od, it represents the excess of the fund éssets and estimated revenues for the
period over its liabilities, reserves and appropriations for the period.

EE. "Implementing agency” means the appropriate department and division
responsible for the administration of CIP projects.

FF. "Lapse" of an appropriation means an automatic termination of an
appropriation.

GG. "Major widening project” means any roads CIP project adding at least one
through land in each direction.

HH. "Object of expenditure” means a grouping of expenditures dn the basis of
goods and services purchased (e.g., salary and wages).

II. "Open space non-bond fund project: means an open space project that is
allocated in the adopted six-year open space CIP and is appropriated at the open space non-
bond fund number 3522 level in accordance with K.C.C. 4.04.300.

JJ. "Operational master plan" means a comprehensive plan for an agency setting
forth how the organization will operate now and in the future. It shall include the analysis
of alternatives and their life cycle costs to accomplish defined goals and objectives,
performance measures, projected workload, needed resources, implementation schedules
and general cost estimates. This plan shall also address how the organization would
respond in the future to changed conditions.

KX. "Program" means the definition of resources and efforts committed to
satisfying a public need. The extent to which the public need is satisfied is r.neasured by the

effectiveness of the process in fulfilling the needs as expressed in explicit objectives.
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LL. "Project administration” means funds budgeted for all county costs associated
with administering design and construction contracts on CIP projects.

MM. “Project program plan” means a plan, primarily in written narrative form, that
describes the overall development concept and scope of work'for a building, group of
buildings or other facilities at a pérticu]ar site. The complexity of the project program plan
will vary based upon the size and difficulty of the program for a particular site. When the
plan includes projects that are phased over time, each phase shall have an updated project
program plan prepared by the user agency before project implementation. The project
program plan shall be prepared by the user agency with assistance from the implementing
agency. The program plan: describes the user agency program requirements for a specific
building or site; provides the basis for these requirements; and identifies when funds for the
implementation of the capital projecté will be provided. The program plan shall el éboréte
on the general program information provided in the operational master plan and the capital
improvement plan. The plan shall also describe user agency programs, how these
programs would fit and function on the site, and the general recommendation of the user
agency regarding the appearance of the building or site. This plan shall indicate when a
site master plan is required for a project.

NN. _"'Public need"” means those public services found to be required to maintain
the health, safety, and well being of the general citizenry.

00. "Quarterly management and budget report” means a report prepared quarterly

by the ((chiefbudget-and-strategie-planning-officer)) director for major operating and

capital funds, which:

1. ((p))Presents executive revisions to the adopted ﬁnancial plan or plans ((ard));

-
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2. ((¥)1dentifies significant deviations in agency workload from épproved levels
((and));

3. ((®)ldentifies potential future supplemental appropriations with a brief
discussion of the rationale for each potential supplemental;

4. Identifies significant variances in revenue estimates;

5. Reports information for each appropriation unit on the number of filled and

vacant full-time equivalent and term-limited temporary positions and the number of

temporary employees:

6. Includes the budget allotment plan information required under K.C.C.

4.04.060; and

7. Describes progress towards transitioning potential annexation areas to cities.

PP. "Reappropriation" means authorization granted by the council to .expend the
appropriation for the previous fiscal year for capital programs only.

QQ. "Regulations" means the polities, standards and requirements, stated in
writing, designed to carry out the purposes of this chapter, as issued by the executive én'd
having the force and effect of law.

RR. "Revenue" means the addition to assets which does not increase any liability,
nor represent the recovery of an expenditure, nor the cancellation of certain liabilities on a
decrease in assets nor a contribution to fund capital in enterprise and intragovernmental
service funds.

SS. "Roads CIP project” means roads capital projects that are allocated in the
adopted six-year roads CIP vand are appropriated at the roads CIP fund level in accordance

with K.C.C. 4.04.270.
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TT. "Scope change" means, except in the case of roads, surface water management
and wastewater CIP projects, a CIP project's scope is changed if total project cost increases
by ten percent or by fifty thousand dollars, whichever is less. A roads, surface water
management or wastewater CIP project's scope is changed if the total project cost increases
by fifteen percent.

UU. “Site master plan” means a plan prepared by the implementing agency, with
input from the user agency, that describes, illustrates and defines the capital improvements
required to provide user agency program elements.

1. The site master plan shall include preliminary information regarding, at a
minimum:
a. site analysis, including environmental constraints;
b. layout, illustration and descﬁption of all capital improvements;
c. project scopes and budgets;
d. project phasing; and
e. operating and maintenance requirements.
2. The site master plan shall be approved by -the user agency and the
implementing agency before submittal to the executive and council for approval.

VV. "Surface water management CIP project” means a surface water management
project that is allocated in the adopted six-year_ surface water management CIP and is
appropriated at thé surface water management CIP fund level in accordance with K.C.C.
4.04.275.

WW. "User agency" means the appropriate department, division, office or section

to be served by any proposed CIP project.
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XX. "Wastewater asset management projects” means the wastewater capital
projects identified and intended by the waétewater treatment division to extend and
optimize the useful life of wastewater treatment assets, including facilities, structures,
pipelines and equipment.

YY. "Wastewater CIP project” means wastewater capital projects that are allocated
in the adopted six-year wastewater CIP and are appropriated at the wastewater CIP fund
level in accordance with K.C.C. 4.04.280.

SECTION 13. Ordinance 12076, Section 3, as amended, and K.C.C. 4.04.030

| are each hereby amended to read as follows:

Contents of the budget document. The budget documents shall include, but not
be Iimited to, data specified in this chapter.

A. The budget shall set forth the complete financial plan for the ensuing fiscal
year showing planned expenditures, and the sources of revenue from which they are to be
financed.

1. The budget document shall include the following:

a. estimated revenue by fund and by source from taxation;

b. estimated revenues by fund and by source other than taxation;

c. actual receipts for first six months (January 1 through June 30) of the current
fiscal year;

d. actual receipts for the last completed fiscal year by fund and by source;

e. estimated fund balance or deficit for current fiscal year by fund; and

f. such additional information dealing with revenues as the executive and

council shall deem pertinent and useful.
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2. The budget document shall include the following:

a. tabulation of expenditures m a comparable form by fund, program project,
and/or object of expenditure for the ensuing fiscal year;

b. actual expenditures for the first six months (January 1 through June 30) of
the current year;

c. actual expenditures for the last completed fiscal year;

d. the appropriation for the current year; and

e. such additional information dealing with expenditures as the executive and
council shall deem pertinent and useful.

3. All capital improvement projects and appropriations shall be authorized only
by inclusion in the annual council adopted CIP or any amendment thereto. A bond
ordinance is not an appropriation for capital projects. The capital improvement sectidn of
the budget shall include:

a. éstimated expenditures for at least the next six fiscal years by program;

b. expenditures planned for current, pending, or proposéd capital projects
during the fiscal year, classified according to proposed source of funds whether from
bonds, or any combination of other local, state, federal and private sources;

c. an alphabetic index to enable quick location of any project contained in the
budget;

d. a discrete number for each project which shall serve to identify it within the

capital budget document, and all accounting reports;
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e. estimated net annual operating costs associated with each project upon
completion or in cases where operating costs are negligible or incalculable, a statement to
that effect;

f. an identification of all CIP projects by council district in
which they are located;

g.Gqummﬁmkdmﬂwmm$nmnwmuwm$mwdmawmmw
section of the budget, or otherwise distinctively identified from five year CIP program of
future planned projects and any previously funded projects. However:

(1) roads CIP projects shall be presented in the six-year road CIP program;

(2) the appropriation for roads projects shall be made at the roads CIP fund
level in accordance with K.C.C. 4.04.270; |

(3) wastewater CIP projects shall be presented in the six-year wastewater CIP
program;

(4) the appropriation for wastewater CIP projects shall be made at the
wastewater CIP fund level in accordance with K.C.C. 4.04.280;

(5) surface water management CIP project shall be presented in the six-year
surface water management CIP program; and

(6) the appropriation for surface water management CIP projects shall be
made at the surface water management CIP fund level in accordance with K.C.C.
4.04.275;

h. in addition to schedule requirements, a statement of purpose and estimated
total cost for each project for which expenditures are planned during the ensuing fiscal

year;
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1. the original project cost estimate which shall remain fixed from year to year.
This original cost estimate shall be included in the capital budget document. A projeci
record, separate from the budget document, shall be provided which identifies the
original project cost estimate and ény subsequent changes thereto by cost element and
revenue source as approve;d in the budget document or any amendment to the budget;

J- an enumeration of revised project cost estimates;

k. funds actually expended for projects as of June 30 of the current year;

1. funds previously authorized for the project;

m. anticipated specific cost elements within each project. However, the
executive is authorized to transfer funds between specific activities within the samé
project provided that, these transferé will not result in a necessary increase to the total
project budget. A change in scope of a project constitutes a revision. A CIP project
scope change shall be included in the CIP exceptions notification if total project costs
increase by tén percent or by fifty thousand dollars, whichever is less; or if the schedule
deviates by three months. For parks CIP projects, a CIP exceptions notification shall be
transmitted in advance to the chair of the council finance committee, or its successor
committee, when fifty thousand dollars or more or funds. in excess of ten percent or more
of total project costs, whichever is less, are to be transferred from a contingency project
to a CIP project. For roads C>IP projects, a CIP exceptions notification shall be
transmitted in advance to the council transportation chair when contingency funds in
excess of fifteen percent or more of total project costs are to be transferred. For
wastewater and surface water management CIP projects, a CIP exceptions notification

shall be transmitted in advance to the chair of the budget and fiscal management
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committee, or its successor committee, and chair bf the utilities committee, or its
successor committee, when contingency funds in excess of fifteen percent or more of
total project costs are to be transferred;

n. individual allocations by cost element for each capital project; and

o. when a single fund finances both operating expenses and capital projects,
there shall be separate appropriations therefrom for the operating and the capital sections
of the budget.

B.1. The budget message shall explain the budget in fiscal terms and in terms of
goals to be accomplished and shall relate the requested appropriation to the
Comprehensive Plan of the county.

2. The total proposed expenditures shall not be greater than the total proposed
revenue. However, this requirement shall not prevent the liquidation of any deficit
existing on January 1, 1996.

3. If the estimated revenues in the current expense, special revenue, or debt
service funds for the next ensuing fiscal period, together with the fund balance for the
current fiscal period exceeds the applicable appropriations proposed by the executive for
the next ensuing fiscal period, the executive shall include in the budget document
recommendations for the use of the excess for the reduction of indebtedness, for the
reduction of taxation or for other purposes as in his or her discretion shall serve the best
interests of the county.

4. If, for any applicable fund, the estimated revenues for the next ensuing period
plus fund balance shall be less than the aggregate of appropriations proposed by the

executive for the next ensuing fiscal period, the executive shall include in the budget
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document his or her proposals as to the manner in which the anticipafed deficit shall be

A met, whether by an increase in the indebtedness of the county, by imposition of new '

taxes, by increasé of tax rate or in any like manner.

C.1. Justification for revenues and expenditures shall be presented in detail when
necessary to explain changes of established practices, unique fiscal practices and new
sources of revenue or expenditure patterns or any data the executive deems useful to
support the budget. The following are inc]uded:

a. nonbudgeted departments and programs expenditures and revenues; that 1is,
intragovernmental service funds;

b. historical and projected agency workload information; and

c. brief explanation of existing and proposed new programs, as well as the
purpose and scope of agency activities.

2. Capital improvement program data shall include but not be limited to the
streets and highway programming process, which shall specify priorities, guide route
establishments, select route design criten'ra and provide detailed design information for
each road or bridge project.

D.1. The department of transportation shall submit a request for CIP project
funding, which shall specify project funding levels on a project by project basis, but
which shall be appropriated at the road CIP fund level, stated as an aggregate of
individual projects for the budget year in question in accordance with K.C.C. 4.04.270.

The ((ehief-budget-and strategic-planningofficer)) director shall annually review and

forecast recommended roads CIP projects to the executive.
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2. For projects where a determination of environmental significance has been
made pursuant to the state Environmental Policy Act, a study or environmental impact
statement or dgclaration of no significant impact will be prepared by the responsible
official. For a determination of environmental significance to be made, the proposal
should be at a sufficient stage of contemplation or planning that its principal features can
be reliably identified in terms of alternative locations, size, quantities of natural resources
involved, changes in land use and general areas of the community and population that
may be affected.

3. The executive and council may require other data that they deem necessary,
which may include objects of expenditure and other expenditures categories.

E.1. Beginning with budget year 2002, the department of natural resources and
parks shall submit a request for CIP project funding, which shall specify project funding
levels on a project by project basis, but which shall be appropriated at the wastewater CIP
fund level, stated as an aggregate of individual projects, including subprojects, for the
budget year in question in accordance with K.C.C. 4.04.280. Except for multiyear
construction contracts and carryover amounts approved during the annual CIP
reconciliation process, appropriations shall be for one year. All construction contracts
including multiyear construction contracts shall be appropriated for the full construction
amount in the first year. Any multiyear construction contracts longer than three years
must be specifically identified in the department of natural resources and parks
wastewater CIP budget request. The request for CIP project funding for wastewater asset
management shall include categories of wastewater asset management projects.

Wastewater asset management projects shall be appropriated annually at the category
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level. The executive-proposed CIP shall allocate anticipated expenditures for each
wastewater asset management project category as part of the six-year wastewater CIP.
For each category, é proposed project list will be appended. The ((chiefbudget-officer))
director shall annually review and forecast recommended wastewater CIP projects to the
executive.

2. Subsection D.2 and 3 of this section also applies to the wastewater CIP
development process.

F.1. Beginning with budget year 2003, the department of natural resources and
parks shall submit a request for CIP project funding, which shall also specify project
funding levels on a project by project basis but which shall be appropriated at the surface
water management CIP fund level, states as an aggregate of individual projects, including
subprojects, for the budget year in question in accordance with K.C.C. 4.04.275. Except
for multiyear construction contracts and carryover amounts approved during the annual
CIP reconciliation process, appropriations shall be for one year. All construction
contracts including multiyear construction contracts shall be appropriated for the full
construction amount in the first year. Any multiyear construction contracts longer than

three years must be specifically identified in the department of natural resources and

parks surface water management CIP budget request.

2. For projects where a determination of environmental significance has been
made pursuant to the state Environmental Policy Act, a study or environmental impact
statement or declaration of no significant impact will be prepared by the responsible
official. For a determination of environmental significance to be made, the proposal

should be at a sufficient stage of contemplation or planning that its principal features can
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be reliably identified in terms of alternative locations, size, quantities of natural resources
involved, changes in land use and general areas of the community and population that
may be affected.

3. The executive and council may require other data that they deem necessary,
which may include objects of expenditure and other expenditures categories.

SECTION 14. Ordinance 12076, Section 3, as amended, and K.C.C. 4.04.040 are
each hereby amended to read as follows:

Preparation and administration of budget.

A. (PRERPARAHON-ANDDISTRIBUTION:)) The council and executive shall
execute the responsibilities outlined below in order to accomplish the preparation and
distribution of the budget and budget document.

1. ((Rele-oftheExecutive:)) a. ((submission-ofAgencyRequests:)) At least
one hundred thirty-five days ((paerte)) before the end of the fiscal year, all agencies
shall submit to the executive information necessary to prepare the budget.

b. ((exeeutiveBudgetHearings—Priorte)) Before presentation to the council,
the executive may provide for hearings on all agency requests for expenditures and
revenues to enable him to make determinations as to the need, value or usefulness of
activities or programs requested by agencies. The executive may require the attendance
of proper agenéy officials at such hearings, and it shall be their duty to disclose such
information as may be required to enable the executive to an‘iye at final determinations.

c. ((submission-of Executive Budget)) The executive shall prepare and

present an annual budget and budget message to the council no later than seventy-five
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days ((pﬁer—te)) before the end of the fiscal year. Copies of the budget and budget

message shall be delivered to the clerk and each councilmember.

d. ((submission-ofPropesed-Appropriation Ordinanee:)) The executive shall

prepare and present a proposed appropriation ordinance not later than seventy-five days

((paerte)) before the end of the fiscal year. The proposed appropriation ordinance shall

specify by any combination of fund, program, project-and((fef)) agency the expenditure
levels for the ensuing budget year.

e. ((availability-to-the Publie—Priorte)) Before the public hearing on the
budget, the budget message and supporting tables shall be furnished to any interested
person upon request, and copies of the budget shall be furnished for a reasonable fee as
established by ordinance and shall be available for public inspection.

f. ((aédiﬁeéal#ﬂbamaﬁmﬂe—b&%n%&%h&@eaﬂe&)) Seven days
((prrer-te)) before the presentation of the annual budget and budget message to the
council, the ((ehiefbudget-and strategic-planning-officer)) director shall submit to the
council copies of all agency and departmental budget requests, and departmental and
divisional work programs.

2. ((Role-ofthe-Couneil)) a. ((Review-of the ExecutiveBudget)) The council
shgll review the proposed appropriation ordinance and shall make any changes or
additions it deems necessary except the council shall not change the form ‘of the proposed
appropriation ordinance submitted by the executive.

b. .((]:eg%s}aﬁve—Bud-get—Heaﬁngsf)) The council shall then announce and

subsequently hold a public hearing or hearings as it deems necessary.
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c. ((Apprepriation:)) Upon completion of the budget hearings, the council
shall by ordinance adopt an appropriation granting aﬁthon'ty to make expenditures and to
incur obligations, and the council may attach an accompanying statement specifying
legislative intent.

3. ((Pantingand Distribution-of the Budget:)) The ((chiefbudget-and-strategic
planning-officer)) director shall be responsible for the printing and distribution of the
executive proposed budget and final adopted budget.

B. (ADMMNISTRATION-OETHE BUDGET))) 1. ((Alletment-and Work
Program:)) a. ((EstablishmenteofAHetments:)) Within thirty days after adoption of the
appropriation ordinance, all agencies shall submit to the executive a statement of
proposed expenditures at such times and in such form as may be required by the
executive, provided that the council is not required to submit an allotment. The statement
of proposed expenditures shall include requested allotments of appropriations for the
ensuing fiscal period for the department or agency concerned by either program, project,
object of expenditure or combination thereof and for such periods as may be specified by
the executive.

The executive shall review the requested allotments in light of the department’s or
agency's plan of work, and may revise or alter requested allotments. The aggregate of the
allotments for any department or agency shall not exceed the total of appropriations
available to the department or agency concerned for the fiscal period.

b. ((Revisien—e#&l—létmen@s:)) If at any time during the fiscal period the
executive ascertains that available revenues for the applicable period will be less than the

respective appropriations, the executive shall revise the allotments of departments or
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agencies funded from such revenue sources to prevent the making of expenditures in
excess of revenues. To the same end, the executive is authorized to assign to, and to
remove from, a reserve status any portion of a department or agency appropriation which
in the executive’s discretion is not needed for the allotment. No expenditure shall be
made from any portion of an appropriation which has been assigned to a reserve status
except as provided in this section.

2. ((Review-of Pay-and-ClassificationPlans:)) The executive shall periodically
review any pay and classification plans, and changes thereunder, for fiscal impact, and
shall recommend to the council any.changes to such plans; provided, that none of the
provisions of this subsection shall affect merit systems of personnel management now
existing or hereafter established by ordinance relating to the fixing of qualification
requirements for recruitment, appointment, promotion or reclassification of employees of
any agency.

3. ((Fransferof Appropriations-betweenAgencies:)) During the last quarter of
the fiscal year, the council when requested by the executive may adopt an ordinance to
transfer appropriations between agencies; but a capital project shall not be abandoned
thereby unless its abandonment is recommended by the départment or agency responsible
for planning.

4. ((Lapsing-ofAppropration:)) a. Unless otherwise provided by the
appropriation ordinances and as set forth herein, all unexpended and unencumbered
approbriations in the current expense appropriation ordinances shall lapse at the end of
the fiscal year. As used in this subsection, "current expense appropriations” include all

non-capital budget appropriations.
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b. A portion of any such appropriations may be carried forward into the
subsequent fiscal year as part of a savings incentive program administered by the ((¢hief
budget-and-strategic-planning-officer)) director and calculated as follows:

(1) The amount to be carried forward shall be one-half of the unexpended and
unencumbered current expense appropriations which exceed underexpenditure
requirements established for the year by the ((ehl}eﬁb’c}d-get—ar}dfstﬁ%egi&p}anﬂ%ng
officer)) director, and exceed any loss of grant, contract or similar revenues, which are
dedicated to fund the activities supported by the applicable appropriations. These
amounts must result from efficiencies and other management measures; and |

(2) The calculated amount shall exclude appropriations requested in the
subsequent fiscal year to pay for goods or services planned to be purchased during the
current fiscal year, but neither delivered nor paid for during the current fiscal year.

c. Amounts carried forward as set forth in this subsection shall be expended to
improve productivity and service quality. Authorized uses include, but are not limited to,
the acquisition of equipment, testing new service delivery systems and training, so long
as such uses do not create recurring, annual obligations beyond minor equipment
maintenance costs and are consistent with any applicable county automation standards
and plans.

d. By May lst of each year, the executive shall submit to the council a report
describing the amount of savings each agency has carried forward from the prior ﬁscal.
year.

€. An appropriation in the capital budget appropriations authorization shall be

canceled at the end of the fiscal year, unless the executive submits to the council the
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report of the final year end reconciliation of expenditures for all capital projects on or
before March 1st of the year following the year of the appropriation, and each year
thereafter in which the appropriation remains open.

5. ((CumrentExpense-Opportunity Fund:)) There is hereby created the current
expense opportunity fund. Contributions to the fund shall be made pursuant to the
formula contained in this subsection, or by direct appropriation.

a. ((Seurce-ofFunds:)) The amount deposited in the current expense
opportunity fund shall be one-half of the unexpended and unencumbered current expense
appropriations which exceed underexpenditure requirements established for the year by
the office of financial management, and exceed any logs of grant, contract or similar
revenues, which are dedicated to fund the activities supported by the applicable
appropriations. The calculated amount shall exclude appropriations requested in the
subsequent fiscal year to pay for goods or services planned to be purchased during the
current fiscal year, but neither delivered nor paid for during the current fiscal year. The
funds deposited in the current expense opportunity fund shall be equal to the funds made
available to the savings incentive program.

b. ((Use-ofFunds:)) The executive may recommend, subject to appropriation,

' the expenditure of the current expense opportunity funds in the annual budget submittal

or in supplemental spending requests.

6. ((When-Ceontracts-and Expenditures Prohibited:)) a. Except as otherwise

provided in ((paragraph)) this subsection B.6 of this section, no agency shall expend or

contract to expend any money or incur any liability in excess of the amounts

appropriated. Any contract made in violation of this section shall be null and void; any
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officer, agent or employee of the county knowingly responsible under suqh a contract
shall be personally liable to anyone damaged by this action. The council when requested
to do so by the executive may adopt an ordinance permitting the county to enter into
contracts requiring the payment of funds from appropriations of subsequent fiscal years,
except that the executive may enter into grant contracts, as provided ((by-paragraph))

under subsection B.7 of this section.

b. The term of a lease or agreement for real or personal property shall not
extend beyond the end of a calendar year unless:
(1) funding for the entire term of that lease or agreement is mcluded in a
capital appropriation ordinance; or
(2) such lease or agreement includes a cancellation clause under which the
lease or agreement may be unilaterally terminated for convenience by the county and
costs associated with such termination for convenience, if any, shall not exceed the
appropriation for the year in which tenninatidn 1s effected; or
(3) such lease or agreefnent is authorized by ordinance for such periods and
under such terms as the county council shall deem appropriate.
c. Real property shall not be leased to tile county for more than one year unless
it 1s included in a capital appropriation ordinance.
d. Nothing in this section shall prevent the making of contracts or the spending
of money for capital improvements, nor the making of contracts of lease or for service for
a period exceeding the fiscal period in which such contract is made, wh;n such contract is

permitted by law.
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7. ((Gfaﬂt—GeﬁPaets:)) The executive may enter into contracts to implement
graﬁts awarded to the county ((prerte)) before the appropriation of grant funds,
including appropriations that must be made in future years, if the council has received
prior notice of the grant application and if either of the following conditions are met: all
of the funds to be appropriated under the contract will be from the granting agency; or all
financial obligations of the county under the contract are subje‘ct to appropriation.

SECTION 15. Ordinance 620, Section 4 (part), as amended, and K.C.C. 4.04.060
are each hereby amended to read as follows:

Types of reports available — county annual report — management fiscal

reports — annual postaudit report — budget allotment plan — quarterly management

and budget report.

A. (COUNTY-ANNUALREPORT:)) The county executive shall annually
cause to be prepared and published a comprehensive financial report covering all funds
and financial transactions of the county during the preceding fiscal year.

B. (MANAGEMENTHSCALREPORTS:)) The county auditor shall
periodically prepare and publish the results of examinations perfoﬁned by his office of
the effectiveness and efficiency of the operation of county agencies.

C. (ANNUALPOST-AUDITREPORT:)) The Office of the State Auditor,
Division of Municipal Corporations, annually issues the results of their examination of
the financial affairs and transactions of the county.

D. (BUDGET-ALLOTMENTPEAN:)) 1. By February 1(((st)) of 1982 and

each year thereafter, the ((E))executive shall develop and transmit to the ((€))council an
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allotment plan for each ((€))county agency based on the budget adopted by the
((€))council as required in Section 410 of the King County Charter.

2. Within five weeks after the end of each quarter, the ((E))executive shall
notify the ((€))council of those agencies whose expenditures havé deviated from the
quarter's allotment by five percent. For those agencies which have exceeded that
quarter's allotment by five percent the ((E))xecutive shall propose an expenditure plan
designed either to eliminate the need for a bud get increase ((and/))or to identify the

source and amount of a proposed supplemental appropriation, or both.

3. At the end of each quarter, all allotted but unexpended funds which exceed
five percent of that quarter's allotment for each ((€))council appropriated program shall
be transferred to the appropriate allotment reserve account. Within five weeks of the end
of each quarter the ((E))executive shall inform the ((€))council of all transfers of allotted

but unexpended funds to ((andf))or from, or to and from, each allotment reserve account.

4. This ((erdinanee)) section shall not apply to individual C.LP. projects
approved by the-((G))ounci]. |
SECTION 16. Ordinance 12076, Section 4, and K.C.C. 4.04.075 are each hereby
amended to read as follows:

Fiscal note procedure.

A. The ((chiefbudget-and strategic-planning-offieer)) director shall establish a

procedure for the preparation of fiscal notes on the expected impact of motions or

ordinances which will increase or decrease county revenues or expenditures. Such fiscal
notes shall document the impact of proposed legislation for the current fiscal year and a

cumulative forecast for each of the succeeding three fiscal years. The ((chiefbudget-and
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strategie planning-officer)) m shall coordinate the development of fiscal notes with
all affected agencies. Fiscal notes shall be attached to all legislation transmitted by the
executive, provided, that a fiscal note may not be required when the executive certifies in
writing that the subject legislation has no significant fiscal impact on the operating and/or
capital budget.
B. The fiscal note form used by the ((ehie#bud-get—aaaés%r&tegie—plannﬁg—e#ﬁeer))
director shall be the form apbroved by the council.
C. All fiscal notes shall contain:

1. A brief descriptive title of the motion or ordinance.

2. An estimate of revenue impact of the subject motion or ordinance. Revenue
impact shall be displayed for the current fiscal year and the three subsequent fiscal years.

3. An estimate of the expenditure impact of the subject motion or ordinaﬁce on
the operating and/or capital budget. Expenditure impact shall be diép]ayed for the current
fiscal year and the three subsequent fiscal years. This section shall present a detailed
breakdown of the anticipated expenditure by fiscal year.

4. An explanation of how the revenue or expenditure impacts were developed.
This section shall include, but not be limited to quantifiable data which illustrates a
significant workload increase or decrease caused by adoption of the subject motion or
ordinance; major assumptions made in preparing the fiscal note and indicate whether
passage of the subject motion or ordinance was anticipated in the current fiscal year's

annual budget.

D. The ((ehieﬁbad-get—and—s@rategiepl&nning—eﬁeer)) director shall also provide a

fiscal note on any legislative proposal requested by a councilmember. Such fiscal note.
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1443 shall be returned to the requesting councilmember and the council clerk's office for
1444 distribution to all councilmembers and attachment to the proposed motion or ordinance
1445 within five working days. The lack of any fiscal note shall not affect the validity of any
1446 - motion or ordinance adopted by the council.

1447 SECTION 17. Ordinance 12076, Section 5, as amended, and K.C.C. 4.04.200 are
1448 each hereby amended to read as follows:

1449 Executive responsibilities.

1450 A. The executive shall be responsible for the implementation of all CIP projects
1451 pursuant to adopted project budgets and schedules. However, road CIP projects may be
1452 implemented in accordance with the roads capital improvement budgeting procedures in
1453 K.C.C. 4.04.270, wastewater CIP projects may be implemented in accordance with the
1454 wastewater capital improvement budgeting procedures in K.C.C. 4.04.280 and surface
1455 water management CIP projects may be implemented in accordance with the surface
1456 water management capital improvement budgeting procedures in K.C.C. 4.04.275. At
1457 least fifteen days before advertising for construction bids for any capital project, the
1458  council chair and councilmembers in whose distﬁct construction will take place shall be
1459 notified. The notification shall include project identification, advertising dates and a
1460 summary description of the work to be performed, though failure to comply with tﬁis
1461 provision shall not delay bid ad'vertisement.

1462 B. The executive shall .be responsible for implementation of council adopted CIP
1463 projects to ensure their completion on schedule and within adopted budgets. However,
1464 roads CIP projects may be reprogrammed in accordance wi.th K.C.C. 4.04.270,

1465 wastewater CIP projects may be reprogrammed in accordance with K.C.C. 4.04.280 and
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surface water management CIP projects may be reprogrammed in accordance with
K.C.C. 4.04.275. The budget for each roads CIP project shall not exceed by more than
fifteen percent the amount specified for that project in the adopted six-year roads CIP,
except when the amount is modified by ordinance or in accordance with the CIP
exceptions notification process and the budget for each surface water management and
wastewater CIP project shall not exceed by more than fifteen percent the amount
specified for that project in the adopted six-year surface water management or wastewater
CIP, except when the amount is modified by ordinance or in accordance with the CIP
exceptions notifications process. The executive shall select consultants soliciting work
on all CIP projects. The executive shall implement this section by the establishment of
rules and procedures that provide for consultant selection, ongoing CIP design review
and project imp]emefltation.

C. All above-grade, CIP projects shall be subject to the following process:

1. An operational master plan shall be developed by the agency requesting a
CIP project in conjunction with the ((chiefbudget-and strategic planning-efficer)) director
and shall be submitted to the executive and the council for approval;

2. A capital improvement plan, based upon the adopted county space plan,
where applicable, and the approved operational master plan, shall be developed by the
user égency with assistance from the implementing agency and shall be submitted to the
executive and the council for approval. Capital projects that involve the development of
new parks or significant addition to or rehabilitation of existing parks shall require a
public meeting in the affected community at the program‘p]an and site master plan stage,

before submitting these plans to the executive and council for approval,;
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3. A project program plan, based upon the adopted county space plan, where
applicable, and the approved (l)pe'rational master plan, shall be developed by the user
agency, with assistance from the implementing agency, for each requested CIP. This
plan shall be submitted to the executive and the council for approval. This plan shall
specify which projects will require a site master plan;

4. A site master plan shall be developed by the implementing agéncy, with input
from the user agency, for all capital improvements that involve multiple projects, are
complex in nature, or are otherwise identified as requiring such a plan in the project
program plan. This plan shall be submitted to thé executive and council for approval; and

5. The executive may exempt smaller scale projects from the requirements in
subsection C.1 and C.2 of this section, if criteria for granting exemptions are estgblished,
and approved by the council, and if the implementing agency certifies the project
program plan and related CIP or lease request is in conformance with the adopted county
space plan.

SECTION 18. Ordinance 12076, Section 8, as amended, and K.C.C. 4.08.005 are
each hereby amended to read as fqllows:

Definitions. As used in this chapter, the following terms shall have the following
meanings:

A. "Manager" means the manager of the finance and business operations

division.
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€:)) "First tier fund” means each fund listed or described as a first tier fund in
K.C.C. chapter 4.08.

((B-)) C. "Fund manager"” means that person holding or exercising fhe powers of
the position or office specified in K.C.C. chapter 4.08 as the manager for each fund. As
to any fund created for which no fund manager is designated, the manager of the finance
and business operations division shall be deemed to be the fund maﬁager.

((E-)) D. "Second tier fund" means each fund listed or described as a second tier
fund in K.C.C. chapter 4.08.

SECTION 19. Ordinance 12076, Section 33, as amended, and K.C.C. 4.10.010
are each hereby amended to read as follows:

Definitions. As used in this chapter, the following terms shall have the following
meanings:

A. "Manager"((:)) means ((F))the manager of the finance and business

operations division.

€:)) "First tier fund": Each coun’;y fund listed or described as a first tier fund in
K.C.C. chapter 4.08.

((B-)) C. "Fund manager"((:)) means ((F))that person holding or exercising the
powers of the position or office specified in K.C.C. chapter 4.08 as the manager for each
fund and such persons to whom the fund manager has delegated duties and

responsibilities as provided in K.C.C. chapter 4.08.
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((E)) D. "Residual treasury cash"((:)) means ((A))any cash in the custody or
control of the finance and business operations division as to which no investment

directive under the first paragraph of RCW 36.29.020, as now or hereafter amended, has

* been received by the manager of the finance and business operations division. Residual

treasury cash includes county cash for which the fund manager has not directed a specific
fund investment pursuant to this chapter.

(()) E. "Second tier fund"((+A)) means a fund that is not to be invested for its
own benefit under the first paragraph of RCW 36.29.020 and listed as a second tier fund
in K.C.C. chapter 4.08.

SECTION 20. Ordinance 12076, Section 35, as amended, and K.C.C. 4.10.050
are each hereby amended to read as follows:

Exeéutive finance committee. The executive finance committee is hereby
confirmed as being the "county finance committee”, referred to in RCW 36.29.020 and
RCW 36.48.070, and shall be composed of the following: the county executive((;)); the

manager of the finance and business operations division((-chiefbudget-officer;)); the

director of the office of management and budget; and the chairperson of the county

council. The executive finance committee shall be responsible for directing the manager

of the finance and business operations division in determining the maximum prudent

extent to which residual treasury cash shall be invested pursuant to RCW 36.29.020 and

this chapter. Actions of the committee shall be by majority vote except when the

chairperson of the council determines such action constitutes a policy determination, as

opposed to an administrative determination, which should be referred to the council. The
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chairperson of the council may defer action on the proposal until the council makes such
policy determination regarding the proposed action.

SECTION 21. Ordinance 12076, Section 38, and K.C.C. 4.12.040 are each
hereby amended to read as follows:

Risk management committee.

A. ((GREATJQN%AN—D—G@MP@SH;}QN—.)) There 1s created a risk management
committee to be composed Qf the following individuals: RM((;)); safety manager((5));

chief civil deputy((;)); and ((chiefbudget-and strategic-planning-officer)) the director of

the office of management and budget. The RM shall chair the committee. The safety

manager _shall be a nonvoting member of the committee and shall serve to inform and
advise the committee on safety matters and coordinate employee safety programs with
the risk identification and control functions of the committee.
B. ((DU%CI-ES—QF-GQMMT—’PEE—.)) The risk management committee shall:
1. Make recommendations to the council and executive regarding risk
management policy and shall cause such policy to be éstablished and kept current;
2. Approve the selection of all insurance brokers submitted to it, as a result of a
competitive procurement process;
3. Render advice to the RM on matters concerning the purchase of insurance
policies and advise on the design of insurance and funded self-insurance programs;
4. Advise the RM concerning matters of risk management policy; and
5. Approve the purchase of all insurance policies.
SECTION 22. Ordinance 13983, Section 3, as amended, and K.C.C. 4.19.030 are

éach hereby amended to read as follows:
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Definitions. The definitions in this section apply throughout this chapter unless
the context clearly requires otherwise.
A. "Administrator” means the chief officer of the office of ((regional planning

and-peliey)) business relations and economic development.

B. "Economically distressed area" means a geographic area determined by the
county council to require the use of incentives in order to stimulate economic activity and
revitalize declining neighborhoods.

C. "Located within" the county or an economically distressed area means that a
business that at least:

1. Has its primary offices or distribution points, other than residential or post
office box, physicélly within the relevant boundaries;

2. Lists the address on a valid business permit as being within the relevant
boundaries;

3. Has been doing business within the relevant boundaries for at least twelve
months; and

4. Submits other proof of compliance with subsection C. 1. through 3. of this
section as required by the administrator.

D. "Small economically disadvantaged business" means that a business and the
person or persons who own and control it are in a financial condition ((whieh)) that puts
the business at a substantial disadvantage in attempting to compete for public contracts.
In assessing these financial conditions, the administrator shall substantially adopt the
approach used by the federal Small Business Administration, but the administrator shall

adjust the Small Business Administration dollar ceilings for various standard business
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classifications and levels for owners' personal net worth to account for local market
conditions. Initially, the dollar ceiling for standard business classifications shall be fifty
percent of fhe 1999 Small Business Administration thresholds.

SECTION 23. Ordinance 12045, Section 5, as amended, and K.C.C. 4..56.070 are
each hereby amended to read as follows:

-Facilities management division, county departments — ((R))responsibilities
and powers in declaring county real property surplus.

A. The facilities management division shall no.later than the end of the first
quarter of the calendar year, maintain and update a current inventory of all county titled
real property with detailed information as to current departmental custodianship and as to
the characteﬁstics that determine its economic value and potential uses((-provided;

that)). However, all county roads shall be excluded from ((the-provision-of)) this section.

B. No later than ((Fane-30th)) April 1 of each calendar year, each department
shall submit a report to the facilities management division on the status of all real
property for which the department is the custodian and include in the report any change
in use or status since the previous year's report.

C. County departments shall be required((;)) to report no later than ((Fane-30th))
April 1 of every ((third-calendar)) year ((beginning-with-1996;)) to justify departmental
retention of all real property for which the department is .the custodian to the facilities
management division.

1. If in the judgment of the facilities management division, a county department
cannot justify the retention of real property for which it is the custodian or if a department

determines that real property is surplus to its needs, the facilities management division
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shall determine whether any other county department has a need for the property that is
related to the provision of essential government services, including, but not limited to,
services for the public health, public safety((;)) or services related to transportation, water
quality, surface water or other utilities. If the property is not needed for the provision of
essential government services, the facilities management division shall then determine if
the parcel is suitable for affordable housing. If it is deemed suitable for housing the
countyﬁhall ﬁrst attempt to make it available or use it for affordable housing ((pursaant

te)) in accordance with K.C.C. 4.56.085 or 4.56.100. Suitable for affordable housing for

the purpose of this section means the parcel is located within the Urban Growth Area,
zoned residential and the housing development is compatible with the neighborhood. If

the property is not deemed suitable for the purposes described ((abeve)) in this subsection

C.1., then it shall be determined whether 'any other department has a need for the parcel.
2. If another department can demonstrate a need for said real property,
custodianship of ((sueh)) the real property shall be transferred to that department without
any financial transaction between present and future custodial organizations, except as

required by RCW 43.09.210, as amended, or under grants.

3. If ((ne-ether)) another department ((ean)) cannot demonstrate a need for

((sueh)) the real property, ((satd)) the real property shall be declared surplus to the future
foreseeable needs of the county and may be disposed of as set forth in this chapter.

D. The facilities management division shall review and make recommendations
to the executive for uses other than the sale of surplus real property ((ptier-te)) before a

decision by the executive to dispose of such properties through sale. Other possible uses
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that shall be considered by the division in aécordance with ((the-provisions-of)) this
chapter((;)) are:

1. Exchanges for other privately or publicly owned lands that meet the county’s
land needs;

2. Lease with necessary restrictive covenants;

3. Use by other governmental agencies;_

4. Retention by the county if the parcel is classified as floodplain or slide hazard
property;

5. Use by nonprofit organizations for public purposes; and

6. Long-term lease or sale for on-site development of affordable housing.

E. The facilities management division in consultation with the ((effice-ofregional

planning-and-peliey-and-the)) department of community and human services shall, no
later than ((the-third-quarterof the-calendar)) July 1 of each year, submit a report to the

council identifying surplus county real property suitable for the development of
affordable housing. Affordable housing for the purpose of this chépter means residential
housing that is rented or oWned by a person:

1. Who is from a special needs population and whose monthly housing costs,
including utilities other than telephone, do not exceed thirty percent of the household's
monthly income; or

2. Who qualifies as a very low-income, low-income((;)) or moderate-income
household as those terms are defined in RCW 43.63A.510.

SECTION 24. Ordinance 12394, Section 3, as amended, and K.C.C. 4.56.085 are

each hereby amended to read as follows:
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Public/private development projects on or with county property.

A. The office of ((regional-planning-and-peliey)) business relations and economic

-development shall assist the department of executive services to determine the potential

public/private uses of county owned real and personal property.

B. The department of executive services shall assist county departments in capital

facilities planning and, in collaboration with the office of ((recional-planningand-policy))

business relations and economic development, investigate the feasibility of, and when

feasible, facilitate, public/private partnerships in the use of county property, ((pursuant

te)) in accordance with K.C.C. 4.56.070. These investigations shall include such actions

as:

1. ((Prepare)) Preparing market and financial feasibility studies, ((hold)) holding
public meetings((;)) and ((prepare)) preparing recommenda'tions; ,

2. ((Bsief)) Briefing the executive and council;

3. ((Sekheit)) Soliciting developer proposals;

BN

. ((Seleet)) Selecting the developer;

W

. ((Obtain)) Obtaining council approval;

6. ((Negetate)) Negotiating the developer agreement; and

7. ((Meniter)) Monitoring the development and use of assets.

C. The office of ((regtonal planning-and-pelicy)) business relations and economic

development shall provide assistance to other county departments to determine if real
property or other assets may be managed for economic development purposes or

administered in a manner that will provide revenue to the county.
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SECTION 25. Ordinance 14214, Section 6, and K.C.C. 9.14.050 are each hereby
amended to read as follows: |

Lead agency - responsibilities.

A. The department of natural resources shall be the lead agency for King
County’s groundwater protection program and shall be responsible for the following
activities:

I. Oversee implementation of King County’s groundwater protection program;

2. Provide staff support to any groundwater protection committee appointed by
King County and respond to the committees in a timely manner regarding the adoption of
committee recommendations;

3. Identify sources and methods of funding regional groundwater protection
services and seek funding for these services;

4. Develop any combination of interlocal agreements, memorandums of
understanding and operating agreements with cities, special purpose districts, sewer and
water utilities and associations, and watér purveyors for implementation of groundwater
management plans and regional groundwater protection services in King County. These
agreements shall include provisions addressing the scope, governance, structure, funding
and transition to implementation of certified groundwater management plans and regional
groundwater protection services in King County;

5. Consult with the Washington state Department of Ecology about the
feasibility of integrating the goals and implementation of certified groundwater
management plans, where possible, with adopted watershed plans to'avoid creating

redundant work programs;
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6. Coordinate with the department of development and environmental services
for any review required pursuant to K.C.C. Title 21A regarding land use, water use,
environmentally sensitive areas and special district overlays, or the exercise of other
authorities, that relate to groundwater protection; .

7. Coordinate with the Seattle-King County department of public health for
work performed pursuant to the King County Board of Health Code Title 10, Solid Waste
Handling, Title 11, Hazardous Chemicals, Title 12, Water, Title R12, Water and Title 13,
On-site Sewage, or the exercise of other authorities, that relate to groundwater protection;

8. Coordinate with the department of development and environmental services
for work performed pursuant to K.C.C. Title 20, Planning, or the exercise of other
authorities, that relate to groundwater protection;

9. Coordinate internally within the department of natural resources for work
performed under K.C.C. Title 9, Surface Water Management, K.C.C. chapter 20.70,
Critical Aquifer Recharge Areas and K.C.C. Title 28, Water Pollution Abatement and
Wastewater Treatment, or the exercise of other authorities, that relate to groundwater
protection;

10. In consultation with the department of development and environimental
services, the Seattle-King County department of public health, ((the-effice-ofregional
pel-ie)Laﬂd—p}anﬁi-ng;)) and divisions within the department of natural resources, develop
an integrated annual work plan that incorporates each of thése agencies work programs
relative to groundwater protection and that delineates the groundwater protection services
provided by King County. A draft annual work plan shall be submitted to any

groundwater protection committee appointed by King County for their review and
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recommendations. The department of natural resources shall distribute the final annual
work plan to the King County council, any groundwater protection committee appointed
by King County, cities, special purpose districts, sewer and water utilities and
associations, water purveyors and other entities that are implementing activities
recommended in certified groundwater management plans;

11. Develop a three-year work plan that identifies long-term needs for
groundwater protection, in consultation with any groundwater protection committee
appointed by King County, cities, special purpose districts, sewer and water utilities and
associations, and water purveyors. The work plan should include an examination by the
Seattle-King County department of public health of the effectiveness of the current
compliance methodology for violations of regulations governing operation, maintenance
and repair of groundwater facilities by public water systems or individuals, and an
examination of alternative compliance methodologies that provide for a hierarchy of
responses to such violations (e.g. education, site visit, notification, fines, civil penalty,
operating restrictions). The work plan shall include an examination of existing couflty
fees or charges for groundwater testing that could reduce any current testing disincentives
caused by unaffordability of those fees or charges. The department of natural resources
shall distribute the three-year work plan to the King County council, any groundwater
protection committee appointed by King County, cities, special purpose districts, sewer
and water utilities and associations, water purveyors and other entities that have a role in
the three-year work plan;

12. Provide an annual written report on the grouﬁdwater protection program.

This report shall include, but not be limited to, information from the prior calendar year
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on groundwater protection services provided by King County, expenditures for the
groundwater protection program and recommendations from any groundwater protection
committee appointed by King County. By March 31 of each year this report shall be
submitted to the King County council and any groundwater protection committee
appointed by King County.

B. The King County auditor shall review whether or not groundwater protection
services are being provided by King County and provide to the King County council _by
July 2003 an inventory of groundwater protection services that are provided and are not
provided by King County.

C. The regional water quality committee is requested to make recommendations
to the King County council between April and September 2003 on the efficacy of the
groundwater protection program in King County, including but not limited to the
following areas: public outreach, education and stewardship; data management;
coordination of groundwater protection activities with all interested entities, users and
individuals; regional involvement in the groundwater protection program; development
of agreements and funding for regional groundwater protection services, and the role of
the department of natural resources in providing groundwater protection services.

SECTION 26. Ordinance 1709, Section 6, as amended, and K.C.C. 13.24.080 are
each hereby amended to read as follows:

Utilities technical review committee - creation and composition. A utilities
technical review committee is created consisting of the following representatives as
appointed by the director of each department((z)):

A. Two representatives from the department of natural resources and parks;
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B. One representative from the department of transportation;
C. One representative from the department of development and environmental
services;

D. One representative from the Seattle-King County department of public health;

E. One representative from the ((effice-ofregional policy-and planning;
——F.—Onerepresentative-from-the-))facilities management division of the department

- of executive services; and

((6))E. One representative from the King County council staff.

SECTION 27. Ordinance 13147, Section 21, as amended, and K.C.C. 20.18.050
are each hereby amended to read as follows:

Site-specific land use map amendments initiation.

A. Site-specific land use map amendments are legislative actions that may only
be initiated by property owner application, by council motion, or by executive proposal.
All site-specific land use map amendments must be evaluated by the hearing examiner
((prrer-to)) before adoption by the council ((pursuantto-the-provisions-of)) in accordance
with this chapter.

1. If initiated by council motioﬁ, the fnotion shall refer the proposed site-
specific land use amendment to the department of development and environmental
services for preparation of a recommendation to the hearing examiner. The motion shall
also identify the resources and the work program required to provide the same level of
reviéw accorded to applicant—genefated amendments. An analysis of the motion’s fiscal

impact shall be provided to the council ((prerte)) before adoption. If the executive
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determines that additional funds are necessary to complete the work program, the
e'zxecutive may transmit an ordinance requesting the appropriation of supplemental funds.

2. Ifinitiated by executive proposal, the proposal shall refer the proposed site-
specific land use amendment to the department of dgvelopment and environmental
services for preparation of a recommendation to the hearing examiner.

3. If initiated by property owner application, the property owner shall submit a
docketed request for a site-specific land use amendment. Upon receipt of a docketed
request for a site-specific land use amendment, the request shall be referred to the
department of development and environmental services for preparation of a
recommendation to the hearing examiner.

B. All proposed site-specific land use map amendments, whether initiated by
property owner applicétion, by council motion, or by executive proposal shall include the
following:

1. Name and address of the owner(s) of record;

2. Description of the proposed amendment;

3. Property description, including parcel number, property street address and
nearest cross street;

4. County assessor's map outlining the subject property; and

5. Related or previous permit activity.

C. Upon initiation of a site specific land use map amendment, an initial review
conference will be scheduled by the department of development and environmental
services. The owner(((s))) or owners of record of the property shall be notified of and

invited to attend the initial review conference. At the initial review conference, the
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department will review the proposed amendment’s consistency with applicable county
policies or regulatory enactments including specific reference to comprehensive plan
policies, countywide planning policies and state Growth Management Act requirements.
The proposed amendment will be classified pursuant to K.C.C. 20.18.040 and this
information either will be provided at the initial review conference or in writing to the
owner(({s))) or owners of record within thirty days.

D. If a proposed site-specific land use map amendment is initiated by property
owner application, the property owner sha]l, following the initial review éonference,
submit the completed application including an application fee and an envi‘ronmental
checklist to the department of development and environmental services to proceed with
review of the proposed amendment.

E. If a proposed site-specific land use map amendment is initiated by council
motion, following the initial review conference, the council shall submit an
environmental checklist to the department of development and environmental services to
proceed with review of the proposed amendment.

F. If a proposed site-specific land use map amendment is initiated by executive
proposal, following the initial review conference, the ((effice-ofregional-poliey-and
planning))executive shall submit an environmental checklist to the department of
development and environmental services to proceed with review of the proposed
amendment.

G. Following the submittal of the information required by subsectioqs D,EorF,
the department of development and environmental services shall submit a report

including an executive recommendation on the proposed amendment to the hearing
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examiner within one hundred twenty days. The department of development and
environmental services shall provide notice of a public hearing and notice of threshold
determination pufsuant to K.C.C. 20.20.060 F, G and H. The hearing will be conducted
by the hearing examiner pursuant to K.C.C. 20.24.400. Following the public hearing, the
hearing examiner shall prepare a report and recommendation on the proposed amendment
pursuant to K.C.C. 20.24.400. A compilation of all completed reports will be considered
by the council pursuant to K.C.C. 20.18.070.

H. A property-owner—initiated for a site-specific land use map amendment may
be accompanied by an application for a zone reclassification to implement the proposed
amendment, in which case administrative review of the two applications shall be
consolidated to the extent practical consistent with this ordinance and K.C.C. chapter
20.20. The council’s consideration of a site-specific land use map amendment is a
legislative decision which will be determined ((prier-te)) before and separate from their
consideration of a zone reclassification which is a quasi-judicial decision. If a zone
reclassification is not proposed in conjunction with an application for a site-specific land
use map amendment and the amendment is adopted, the property shall be given potential
zoning. A zone reclassification pursuant to K.C.C. 20.20.020 will be required in order to
implement the botential zoning,

1. Site-specific land use map amendments for which a completed
recommendation by the hearing examiner has been submitted to the council by January
15 will be considered concurrently with the annual amendment to the comprehensive

plan. Site specific land use map amendments for which a recommendation has not been
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issued by the hearing examiner by January 15 will be included in the next appropriate
review cycle following issuance of the examiner's recommendation.

J. No amendment to a land use designation for a property may be initiated unless
at least three years have elapsed since council adoption or review of the current
designation for the property. This time limit may be waived by the executive or the
council if the proponent establishes that there exists either an obvious technical error or a
change in circumstances justifying the need for the amendment.’

1. A waiver by the executive shall be considered after the proponent has
submitted a docket request in accordance with K.C.C. 20.18.140. The executive shall
render a waiver decision within forty-five days of receiving a docket request and shall
mail a copy of this decision to the proponent.

2. A waiver by the council shall be considered by motion.

SECTION 28. Ordinance 13274, Section 7, as amended, and K.C.C. 21A.37.070
are each hereby amended to read as follows: |

Transfer of development rights (TDR) program - sending site certification
and interagency review cdmmittee process.

A. An interagency review committee, chaired by the directors of the department
of development and environmental services and the department of natural resources and
parks, or their designees, shall be responsible for qualification of sending sites.
Determinations on sending site certifications made by the committee are appealable to the
examiner pursuant to K.C.C. 20.24.080. The department of natural resources and parks

shall be responsible for preparing a written report, which shall be signed by the director

of the ((effice-ofregional policy-and-planning))department of natural resources and parks
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or the director's designee, documenting the review and decision of the committee. The
committee shall issue a TDR certification letter within sixty days of the date of submittal
of a completed sending site certification application.

B. Responsibility for preparing a completed application rests exclusively with the
applicant. Application for sending site certification shall include:

1. A legal description of the site;

2. A title report;

3. A brief description of the site resources and public benefit to be preserved;

4. A site plan showing the proposed conservation easement area, existing and
proposed dwelling units, submerged lands, any area already in a conservation easement
or other similar encumbrance and any other area, except setbacks, required by King
Cbunty to remain op_en/;/

5. Assessors map or maps of the lot or lots;

6. A statement of intent indicating whether the property own-ership, after TDR
certification, will be retained in private ownership or dedicated to King County or another
public or private nonprofit agency;

| 7. Any or all of the following written in conformance with criteria established
through a public rule consistent with K.C.C. chapter 2.98, if the site is qualifying as
habitat for a threatened or endangered species:
a. a wildlife habitat conservation plan((;-ef));
b. awildlife habitat restoration plan((s)) or

c. a wildlife present conditions report;
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8. A forest stewardship plan, written in conformance with criteria established
through a public rule consistent with K.C.C. chapter 2.98, if required under K.C.C.
21A.37.060B.3 and 6;

9. An affidavit of compliance with the reforestation requirements of the Forest
Practices Act and any additional reforestation conditions of the forest practices permit for
the site, if required under K.C.C. 21A.37.026E.

10. A completed density calculation worksheet for estimating the number of
available development rights, and -

11. The application fee consistent with K.C.C. 27.36.020.

SECTION 29. Ordinance 13733, Section 10, as amended, and K.C.C.
21A.37.110 are each hereby amended to read as follows:

Transfer of development rights (TDR) bank expenditure and purchase
authorization.

A. The TDR bank may purchase development rights from qualified sending sites
at prices not to exceed fair market value and to sell development rights at prices not less
than fair market value. The TDR bank may accept donations of development rights from
qualified TDR sending sites.

B. The TDR bank may use funds to facilitéte development rights transfers. These
expenditures may include, but are not limited to, establishing and maintaining internet
web pages, marketing TDR receiving sites, procuring title reports and appraisals and
reimbursing the costs incurred by the department of natural resources and parks, water
and land resources division, or its successor, for administering the TDR bank fund and

executing development rights purchases and sales.

86



Ordinance 14561

1941 C. The TDR bank fund shall not be used to cover the cost of identifying and

1942 qualifying sending and receiving sites, or the costs of providing staff support for the TDR

1943 intéragency review committee or {(the-office-ofregional policy-and planning))the

1944 department of natural resources and parks.

1945 SECTION 30. Ordinance 13733, Section 15, as amended, and K.C.C.

1946 21A.37.160 are each hereby amended to read as follows:

1947 ‘ Transfer of development rights (TDR) program - esiablishment and duties of
- 1948 the TDR executive board.

1949 A. The TDR executive board is hereby established. The TDR executive board

1950 shall be composed of the director of the budget office, the director of the department of

1951 natural resources and parks, the director of the department of transportation, the director

1952 of finance and the director of the ((effice-ofregional-policy-and planning))office of

1953 business relations and economic development, or their designees. A representative from
1954 the King County council staff, designated by the council chair, may participate as an ex
1955 officio, nonvoting member of .the TDR executive board. The TDR executive board shall

1956 be chaired by the director of the ((effice-of regional-policy-and-planning))department of

1957 natural resources and parks or that director's designee.

1958 B. The issues that may be addressed by the executive board include, but are not
1959 limited to, using site evaluation criteria established by administrative rules, ranking and
1960 selecting sending sites to be purchased by the TDR bank, recommending interlocal

1961 agreements and the provision of TDR amenities, if ariy, to be forwarded to the executive, -
1962 identifying future funding for amenities in the annual budget process, enter into other
1963 written agreements necessary to facilitate density transfers by the TDR bank and
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otherwise oversee the operation of the TDR bank to measure the effectiveness in

achieving the policy goals of the TDR program.

C. The ((effice-ofregional policy-and planning))department of natural resources

and parks shall provide lead staff support to the TDR executive board. Staff duties
include, but are not limited to:

1. Making recommendations to the TDR executive anrd on TDR program and
TDR bank issues on which the TDR executive board must take action;

2. Facilitating development rights transfers through marketing and outreach to
the public, community organizations, developers and cities;

3. Identifying potential receiving sites;

4. Developing proposed interlocal agreements with cities;

5. Assisting in the implementation of TDR executive board policy in
cooperation with other departments;

6. Ranking certified sending sites for consideration by the TDR executive |
board;

7. Negotiating with cities to establish city receiving areas with the provision of
amenities;

8. Preparing agendas for TDR executive board meetings;

9. Recording TDR executive board meeting summaries;

10. Preparing administrative rules in accordance with K.C.C. chapter 2.98 to
implement this chapter; and

11. Preparing annual reports on fhe progress of the TDR program to the council

with assistance from other departments.

38



1987
1988
1989
1990

1991

Ordinance 14561

SECTION 31. This ordinance takes effect January 1, 2003.

Ordinance 14561 was introduced on 9/3/2002 and passed as amended by the
Metropolitan King County Council on 12/16/2002, by the following vote:

Yes: 11 - Ms. Sullivan, Ms. Edmonds, Ms. Lambert, Mr. Phillips, Mr. Pelz,
Mr. McKenna, Mr. Constantine, Mr. Pullen, Mr. Gossett, Ms. Hague and Ms.
Patterson

No: 0

Excused: 2 - Mr. von Reichbauer and Mr. Irons

KING COUNTY COUNCIL
KING COUNTY, WASHINGTON

ATTEST:

E}) A . \,

Anne Noris, Clerk of the Council

APPROVED this 27 day of Do eemt — ,2002.

Attachments None
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APPENDIX B

CWP Contracts and Work List: January 2017 — March 2020

CWP had contracts with the following entities/cities which varies by contract, season, and/or type of
work requested. The work was primarily physical labor like clearing vegetation, removing trash, and
maintaining government owned property and parks:

Lake Forest Park
Kenmore

Newcastle

Burien

SeaTac

Tukwila

Issaquah

Snoqualmie Indian Tribe
Seattle City Light

King County Metro

CWP performed general landscape and trash removal work for 20+ different King County
departments, divisions, or groups. They include:

DES

DNRP x 5-10 Groups

DNRP Rivers 2-3 groups

WLRD 2+ groups

Wastewater Treatment 2+ groups
Solid waste

FMD 2+ groups

Property Services

Real Property
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l. IDENTITY AND INTEREST OF AMICI CURIAE

The identity and interest of Amici are set forth in the Motion of

Professors for Leave to File Amicus Curiae Brief in Support of Respondent.
1. COURT OF APPEALS DECISION

This brief is filed in support of the appeal of Respondent Steven
Long and in response to the Court of Appeals’ decision in City of Seattle v.
Long, 13 Wn.App.2d 709 (2020).

I11.  STATEMENT OF THE CASE
Amici Professors adopt Respondent Long’s statement of the case.
IV. ARGUMENT
A. Once_Contact is Made with the Criminal Legal

System, People Face a Broad Range of Monetary
Sanctions and Financial Penalties

1. The Imposition of Monetary Sanctions is a
National Phenomenon

While monetary sanctions have been imposed since the creation of
the formal American criminal justice system, the practice ballooned in the
early 1990’s.!  Around that time, states began to formally codify their

financial penalties and the number and types of fees and surcharges have

1 Alexes Harris, Heather Evans, and Katherine Beckett, Drawing Blood from
Stones: Legal Debt and Social Inequality in the Contemporary U.S., 115(6)
American Journal of Sociology 1755-99 (2010).



expanded.? As a result, the majority of people convicted of misdemeanor
and felony crimes in the U.S. receive some type of monetary sanctions. One
recent study found that in fifteen states studied, all impose fees upon
conviction, all impose parole, probation or other supervision fees, and all
have laws authorizing the imposition of jail or prison fees.®> Evidence
further indicates that in most jurisdictions monetary sanctions (fines, fees,
restitution, court costs) are levied in addition to the other common
sentencing options such as community service, probation and
incarceration.* In addition to these sentences, people face court related costs

contracted with third party entities which may include, for example, per

2 Alexes Harris, A Pound of Flesh: Monetary Sanctions as a Punishment for the
Poor (2016).

3 See Alicia Bannon, Mitali Nagrecha, and Rebekah Diller, Criminal Justice Debt:
A Barrier to Re-entry, Brennan Center for Justice (2010) (available at
www.brennancenter.org/page//Fees%20and%20Fines%20FINAL.pdf). The states
include: Alabama, Arizona, California, Florida, Georgia, lllinois, Louisiana,
Michigan, Missouri, New York, North Carolina, Ohio, Pennsylvania, Texas and
Virginia. Washington is consistent with these states’ policies. See id.

* See also Christopher R. Adamson Punishment After Slavery: Southern State
Penal Systems, 1865-1890, 30 Social Problems 555-69 (1983); Douglas
Blackmon, Slavery by Another Name: The Re-Enslavement of Black Americans
from the Civil War to World War Il (2009); Alexes Harris, Heather Evans, &
Katherine Beckett, Courtesy Stigma and Monetary Sanctions: Toward a Socio-
Cultural Theory of Punishment, 76(2) American Sociological Review 234-64
(2011); David M Oshinsky, Worse Than Slavery (1997).
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payment charges, private collection costs, and costs related to impoundment
and towing.®

Even seemingly, small amounts owed to the courts and contracted
third party entities can create inordinate significance in the lives of poor
people who have virtually no access to income or wages while incarcerated.
Most people are not able to make payments toward their LFOs while
incarcerated, and are thus released from jail or prison in precarious financial
situations. Because of this debt, people remain closely connected to the
surveillance and sanctioning of criminal legal agents and to the stigmatizing
effects of their conviction and citation for long periods of time. The added
interest and surcharges contribute to expanding debts at a time when earning
prospects are diminished if not already dismal. As a result, monetary
sanctions associated with legal contact contribute to the accumulation of
disadvantage by reducing people’s income and creating long-term debt.®
These costs can include, fines, fees, restitution, forfeitures, surcharges, and
costs related to other sentences (e.g., impoundment, probation, electronic

monitoring). These costs sentenced to people who are poor, without an

° Alexes Harris Tyler Smith and Emmi Obara, Justice “Cost Points”: Examination of
Privatization within Public Systems of Justice, Crime and Public Policy (2019).

6 Harris, A Pound of Flesh.



assessment of current ability to pay, can be excessive in relation to income
and savings for many.

2. Monetary Sanctions are Routinely Imposed in
Washington State

In Washington, monetary sanctions sentenced in the superior court
are called Legal Financial Obligations (LFOs). The Revised Code of
Washington (RCW) establishes which LFOs “shall be” assessed. In
general, courts across the state interpret this language as mandatory
sanctions and judges impose a $500 victim penalty assessment (VPA) and
a $100 DNA collection fee as the mandatory minimums. See generally
RCW 7.68.035 (VPA); RCW 43.43.7541 (DNA collection fee). Just as
state sentencing guidelines set mandatory minimum custodial sentence
lengths for particular offenses, the total mandatory minimum fiscal penalty
for any felony conviction in Washington is $600. Other mandatory
penalties include court-ordered restitution (RCW 9.94A.750) and
forfeitures. See generally RCW 9A.83.030; RCW 10.105.010; RCW
69.50.505. See also RCW 19.290.230; RCW 77.15.070.

Additionally, a number of other discretionary sentences in the form

of fines and fees can be imposed. Consequently, the mean sentenced LFO



in Washington is $1,300, more than two times the statutory minimum.’
While the sentences are imposed by judges, payments are monitored by
court clerks or private collection companies.

In Washington State, analysis of Administrative Office of the Court
(AOC) data show that in 2014 Washington State courts sentenced over $350
million to defendants. These amounts varied by court type with District
Court sentencing the most with $200 million, followed by Municipal courts
at $100 million, and Superior courts at just under $50 million.®
Furthermore, the total revenue from District and Municipal Court LFO
Collections in 2014 was $249,044,370 (unadjusted for inflation). For
Superior Court, $4,397,591 was collected. Thirty-three times more revenue
came from courts of limited jurisdiction. The total sentencing of LFOs has
headed downward from 2005 in Superior courts. But these amounts have

increased in municipal and district courts since 2008. While Superior Courts

" In Washington, monetary sanctions are assessed at every legal level from juvenile
court (status to criminal offenses), civil to district court (misdemeanors). See RCW
9.94A.760, RCW 7.68.035 and RCW 43.43.74. The clerk surcharge is an
example of a new fee added in 2012. See RCW 36.18.020.

8 Frank Edwards and Alexes Harris, An Analysis of Legal Financial Obligations in
Seattle Municipal Court, 2000-17, Presentation to the Washington State Supreme
Court Annual Symposium on Fines and Fees (June 2018) and Report Prepared for
The City of Seattle, Office for Civil Rights (2020) (available at
https://www.seattle.gov/Documents/Departments/CivilRights/SMC%20Monetary
%20Sanctions%20Report%207.28.2020%20F INAL.pdf.


https://www.seattle.gov/Documents/Departments/CivilRights/SMC%20Monetary%20Sanctions%20Report%207.28.2020%20FINAL.pdf
https://www.seattle.gov/Documents/Departments/CivilRights/SMC%20Monetary%20Sanctions%20Report%207.28.2020%20FINAL.pdf

in Washington State had much higher balance due than the other two court
types in the early 2000’s, the three courts have roughly the same amount
outstanding at 2014 at $50-60 million.

In 2015, this Court decided State v. Blazina, 182 Wn.2d 827 (2015).
Going forward, each sentencing judge is required to make an individualized
inquiry into a defendant’s ability to pay before imposing discretionary
LFOs. In 2018, the Washington legislature enacted legislation which
amended two statutes and now prohibits the imposition of certain LFOs on
indigent defendants. See Engrossed Second Substitute House Bill 1783,
65th Leg., Reg. Tess. (Wash. 2018). In addition, indigent defendants are
now permitted to file a motion to remit discretionary LFOs that were
imposed prior to the decision in Blazina. See RCW 10.82.090(2)(a).

The Blazina decision is a step forward. But neither Blazina nor
subsequent legislation offers any relief from mandatory financial penalties,
restitution or forfeitures.

3. Monetary Sanctions are Routinely Imposed in the
City of Seattle

Cases in Seattle Municipal Court (SMC) have trended downward
over this 18-year period between 2000-2017. In 2000, SMC handled over
100,000 total cases, and the caseload total was at a minimum in 2017 at

about 40,000 cases with ordered LFOs. Because Seattle's population grew



substantially over this time period, the per capita rate of LFO orders
declined even more rapidly, from a peak of about 200 cases with LFOs per
1,000 residents in 2000 to a minimum of about 50 cases with LFOs per
1,000 residents in 2017, about 25 percent of the rate of LFO debt orders per
capita in 2000. Note that across this period, the overwhelming majority of
SMC cases with LFOs were traffic infractions.®

Analysis of the distribution of the SMC LFO caseload across
Seattle’s population by race/ethnicity using data from cases filed in 2017
shows that for all classes of cases, people of color are ordered LFO debt
more frequently than white people in Seattle. In 2017, Black drivers in
Seattle were issued 2.6 times more traffic infractions with LFOs per capita
than were white drivers. Latino/a drivers were issued 1.7 times more traffic
infractions than white drivers. American Indians/Alaska Natives were
issued LFOs for criminal non-traffic offenses at a per capita rate 6.7 times
higher than the rate for white Seattle residents. Non-traffic infraction LFOs
were ordered 3.7 times more frequently for American Indians/Alaska
Natives than for whites, and Black Seattleites were issued LFOs for non-

traffic infractions at a rate 3.1 times higher than white drivers.

% See FN 8, supra.



The analysis also shows that Black drivers are far more likely than
others to be charged with driving with a license suspended in the third
degree (DWLS3) following an SMC LFO. About 2.3 percent of all Black
men who receive traffic infraction LFOs in SMC can expect to be charged
with DWLS 3, compared to about 0.4 percent of White men. Latino and
American Indian/Alaska Native men charged with traffic infractions are
more likely than white drivers to be charged with DWLS 3 following an
SMC LFO; about 0.8 percent of Latino men and 1 percent of American
Indians/Alaska Natives men, on average, will receive a DWLS3 charge in
SMC following a traffic infraction at 2000 — 2017 rates.

During the period of analyses, Amici Professors found that Black
people in Seattle were sentenced to DWLS3 LFOs at a rate nearly 6 times
higher than the rate at which white people in Seattle were sentenced to
DWLS3 LFOs. Latino/a residents were sentenced to DWLS3 LFOs at a rate
3.4 times higher than the white sentencing rate. Black and Latino/a Seattle
residents were sentenced to LFO debt at higher rates than white Seattle
residents for all categories of violations. American Indian/Alaska Native
Seattle residents were sentenced to higher levels of debt than white residents
for criminal non-traffic, infraction non-traffic, and DWLS3 than were white

residents. In sum, the exploration of racial disparities in traffic and non-



traffic infractions illustrate a high degree of racial/ethnic disproportionality
in both the case volume and unpaid LFO debt in Seattle Municipal Courts.

B. Fines and Fees Lead to a Series of Cumulative
Conseqguences for People Who are Unable to Pay

There are several legal mechanisms that keep debtors attached to the
criminal legal system. Solely because of their poverty status, and their
inability to repay all of the financial penalties they were sentenced, poor
people — unlike wealthy defendants — experience a very different criminal
legal path. And, because of their employment and housing limitations, for
many, they will continue on a path of debt for the remainder of their lives.
Thus, poor people face a dramatically different type of justice than
defendants with financial means. In an eight-state study, including
Washington State, researchers interviewed over 500 people who owed court
debt.’®  Many interviewed perceived the legal debt as a means for
politicians or actors within the criminal legal system to purposefully keep
them incarcerated or on court supervision. Regardless of whether the
sentence of monetary sanctions is a conscious social control strategy, the

punishment of monetary sanctions clearly is a legal mechanism that leads

10 Sarah Shannon, Beth M. Huebner, Alexes Harris, Karin Martin, Mary Pattillo,
Becky Pettit, Bryan Sykes, and Christopher Uggen, The Broad Scope and
Variation of Monetary Sanctions: Evidence from Eight States, 4(1) UCLA CJLR
269-81 (2020).



to the continual supervision of the poor who are unable to make sufficient
or regular payments.

1. Loss of ability to drive

Amici professors’ research shows a common concern among those
interviewed was over the practice of automatic license suspensions.'* The
suspension of driver’s licenses for non-payment on court fines and fees is a
regular practice across the states Amici Professors studied for the Multi-
State Study of Monetary Sanctions, including Washington State.? These
policies had severe consequences on the ability for individuals to go to
work, bring their children to school and childcare, make appointments,
attend court hearings, and go about their daily lives. Many individuals
abided by their suspensions, doing their best to manage their inability to
travel. Others believed that their needs for transportation were greater than

the potential consequences of driving on a suspended license.

1 See Alexes Harris and Tyler Smith, Monetary Sanctions as Chronic and Acute
Health Stressors: The Emotional and Physical Strain of People Who Owe Court
Fines and Fees (2020) (Under Review). For example, many traffic and DUI
convictions in WA result in the automatic suspension of an individual’s driver’s
license. Individuals may not have their license reinstated until all LFOs are paid
off. See https://www.dol.wa.gov/ driverslicense/ suspensions. html.

12.See FN 8, supra.
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2. Precarious Access to Housing

Pattillo and colleagues®® find in their work that studies in the
growing field of monetary sanctions mention housing instability as a
sequela of being sentenced to pay fines and fees, but often place housing
alongside other hardships that result from LFOs.** Only Jessica Mogk et
al™® make the relationship between LFOs and housing outcomes —
specifically homelessness — the primary topic of study. In their survey of
101 people experiencing homelessness in Seattle, they found that having
criminal justice debt was correlated with longer periods of homelessness.
Amici Professors have expanded on that survey and produced the first study

to explore how LFOs produce many forms of housing insecurity.

13 Mary Pattillo, Erica Banks, Brian Sargent, and Daniel Boches, Monetary
Sanctions and the Housing Churn (2020) (Under Review).

14 Alicia Bannon, Mitali Nagrecha, and Rebekah Diller, Criminal Justice Debt: A
Barrier to Re-entry. New York: Brennan Center for Justice, (2010) (available at
www.brennancenter.org/page/-/Fees%20and%20Fines%20FINAL.pdf);  Alexes
Harris, A Pound of Flesh: Monetary Sanctions as Punishment for the Poor. NY:
Russell Sage Foundation (2016); Alexes Harris, Heather Evans, and Katherine
Beckett. Courtesy Stigma and Monetary Sanctions, 76(2) American Sociological
Review 1-31 (2011). Highsmith, Commercialized (In)Justice, NCLC (2019)
(available at https://www.nclc.org/images/pdf/criminal-justice/report-
commercialized-injustice.pdf).

15 Jessica Mogk, Valerie Shmigol, Marvin Futrell, Bert Stover, and Amy Hagopian,

Court-imposed Fines as a feature of the Homelessness-Incarceration Nexus, 42
Journal of Public Health 107-19 (2020).
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Patillo et al. explain “how housing instability leads to LFOs is a
more difficult process to document, but Amici Professors exploit their
wealth of data to forge new hypotheses for this pathway. Being homeless
leads directly to financial penalties in jurisdictions where public order
infractions receive fine-only citations, and for low-level general crimes that
garner a ticket. The homeless men in Stuart’s ethnographic study in Los
Angeles,*® for example, received criminal fines for jaywalking, begging,
obstructing the sidewalk, littering, and “for flicking . . . cigarette ash into
the breeze.” 1d.Y” Beyond homelessness, we show how other forms of
housing insecurity — such as living in crowded housing situations with few
resources — can also lead to entanglements with the law and result in fines
and fees.”

In their analysis of interviews with people who owe debt, Patillo et
al. present the following example of Sean (all names are pseudonyms), a
43-year-old man from Washington State.

Interviewer: Okay. How much do you worry about your
LFO’s?

Respondent: 1 quit worrying about it. I just accepted being
homeless.

16 Forrest Stuart, Down, Out and Under Arrest: Policing and Everyday Life in Skid
Row (2016).

17 See also Chris Herring, Dilara Yarbrough, and Lisa Marie Alatorre, Pervasive

Penalty: How the Criminalization of Poverty Perpetuates Homelessness, 67 Social
Problems 131-49 (2020).
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Interviewer: Yeah?

Respondent: Too poor to make it.

Interviewer: So where do you tend to stay right now?
Respondent: On the street. Like in front of buildings, on the
side of buildings. Like I just had court today ‘cause I got
woken up behind ampm. And so they gave me a trespassing

charge for sleeping behind ampm.

Interviewer: Okay. Does that happen more frequently? Or
does that happen often, | guess you could say?

Respondent: Yeah, with everyone yeah. It’s illegal to be
homeless in [X] county.

Interviewer: 1It’s illegal to be homeless in [X] county?
Respondent: Yeah.

Interviewer: And so you just end up getting all these extra
charges on it? Does that add up to more fees and fines and
all that?

Respondent: Yeah.

Interviewer: So it keeps building?

Respondent: Yeah.

Interviewer: So can you think of ways of getting out [of
debt]? Or is it basically like this is just kind of-

Respondent: Get out of [X] county.
Pattillo and colleagues note that there is no law that explicitly makes

being houseless illegal in Washington State. They find “what the law does
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say, however, is that it is illegal to trespass. Trespassing “upon the premises
of another” is what Sean was charged with for sleeping on the property of
an ampm convenience store, a simple misdemeanor, punishable by a fine of
up to $1,000 and a 90-day jail term.*® Sean reported that even prior to his
most current arrest, he had received fines and fees of $1,000, but that
interest for non-payment had increased them to $2,500. Notices about what
he owed were sent to his father’s house. He was on a payment plan of $50
per month. Sometimes his father paid his LFOs and other times he paid
them out of his monthly disability check, which Sean stated, is “supposed
to be $750. | get $680 after child support. And then | have to pay another
$50 for fines.” Sean’s LFOs take up 7 percent of his net disability check,
which is his only source of income, and is not sufficient to pay for housing.
When asked how the debt affected him, Sean answered directly: “I just
can’t afford to live. Can’t afford to live in the first place, being on disability
... It’s affected my ability to pay rent.” The circular hardship is obvious.
His homelessness gets him fined for trespassing while his LFOs (and low

income) keep him from being housed.”

18 See RCW 9A.52.070 for Criminal trespass in the first degree and 9A.52.080 for
Criminal trespass in the second degree. On fine amounts, see RCW 9A.20.021.
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3. Constant Mental Stress and Concern

Harris and Smith analyzed a national dataset provided by the Federal
Reserve, and in which individuals were asked to rate their general health.
They find that people who have legal debt are more likely to indicate that
their health falls into the lower range. The authors find significant
differences between people who carry household court related debt from
those who do not. Among those households that owe legal debt people work
less due to heath concerns, and were less likely to receive mental, dental or
follow-up care because of cost. These data illustrate a significant difference
between people who owe legal debt and those who not in terms of the types
of health care they accessed and medical debt accrued. Using nationally
sampled data, and interview data from the eight state study, their findings
are suggestive of the ways court debt can lead to differential outcomes and
wellness.

C. Monetary Sanction, Including Costs Related to
Impoundment, Can be Financially Devastating

The punishment of monetary sanctions including, all related cost

points, is a unique punishment option. Fines and fees are similar to

19 Alexes Harris and Tyler Smith, Monetary Sanctions as Chronic and Acute
Health Stressors: The Emotional and Physical Strain of People Who Owe Court
Fines and Fees (2020) (Under Review).
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probation in that they accompany constant court supervision until paid in
full. Furthermore, until all court related costs are paid, including those to
third party entities, people are unable to move forward with their lives:
access housing, transportation, and carry constant stress. However, the
unique fiscal hurt associated with monetary sanctions creates an additional
and cumulative punishment. Unlike incarceration, for people who are poor,
debtors do not have a determinate date by which they will be relieved of
this fiscal punishment. To this end, monetary sanctions are very different
from incarceration and even probation. The policy directives guiding
incarcerative sentences purposefully shifted to discrete determinate
sentences to avoid, in part, racial disparities in outcome.?® In contrast,
people serve an indeterminate punishment with monetary sanctions, and
because of poverty, many will carry the penal debt until they die. The
perpetual nature of legal debt, the uncertainty of when the punishment and
control will end, and the constant tradeoff with securing basic living
accommodations, such as food, housing and health care, makes monetary

sanctions a particularly egregious punishment. The chronic and acute stress

20 Rodney L. Engen, Assessing Determinate and Presumptive Sentencing — Making
Research Relevant, 8(2) Criminology and Public Policy 323-337 (2009); Terance
D .Miethe and Charles A. Moore, Socioeconomic Disparities Under Determinate
Sentencing Systems; A Comparison of Preguideline and Postguideline Practices
in Minnesota, 23 Criminology 337-63 (1985).
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these costs bring is one that differently punishes poor people from people
with financial means, and appears to diminish people’s abilities to be well.
D. For People Who are Poor, the System of Monetary

Sanctions is Excessive When Amounts are Imposed
are Not Directly Related to a Person’s Ability to Pay

The system of monetary sanctions is also crucial to understanding
the processes of social stratification and inequality in the United States.
Particularly, when certain racial and ethnic groups are disproportionately
processed within the criminal legal system, and as a result,
disproportionately carry the burden of criminal legal debt, our work finds
that this punishment system is fundamental to expanding racial, ethnic, and
economic inequality. Penal debt informs past and current understandings
of the sociological “gaps.” For example, the gap in wealth attainment
between Black, Native American, Latino/a households with white
households could be affected by the differential rates by which Black,
Native American, and Latino/a individuals make contact with criminal legal
systems and carry penal debt. Similar gaps in educational attainment could
be the result of the disproportionate rates by which Black, Native American,
and Latino/a children have a parent incarcerated, and as a result, their
families face high institutional fees, costs and services related to penal debt
and mandated punishments that carry financial payments. This financial

weight also matters in that penal debt creates cost-prohibitive barriers for
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adults to complete and further their own education. Penal debt sheds light
on the health gaps found between racial and ethnic groups. Above and
beyond the fiscal stress, the constrained opportunities may cause people
who are entangled in the criminal legal system to have poorer outcomes
than either those without contact, and those who have felony convictions
but do not carry the debt burden. Examining the role of penal debt in
contemporary society is crucial to fully understand the creation,
maintenance, and further bifurcation of these “gaps” that perpetuate racial,
ethnic and economic disparities.?*

E. People Sentenced to Pay Monetary Sanctions
Experience them as Excessive

Two considerations of excessiveness include if the punishment and
related costs are reasonable given a person’s ability to pay and if the
punishment is proportionate to the crime. Amici Professors’ interviews

with people paying their court debt and related costs found that even small

2L Alexes Harris, Mary Pattillo and Bryan Sykes, The Costs of Paying Debts to
Society: An Eight State Study of Monetary Sanctions (2020) (Under Review). See
also Melvin L. Oliver and Thomas M. Shapiro, Disrupting the Racial Wealth Gap,
18(1) Contexts 16-21 (2019); Anthony A.Peguero, Sarah M. Ovink, and Yun Ling
Li, Social Bonding to School and Educational Inequality: Race/Ethnicity,
Dropping Out, and the Significance of Place, 59(2) Sociological Perspectives 317-
444, (2016) (available at
http://www.jstor.org.offcampus.lib.washington.edu/stable/26339115); David R.
Williams and Michelle Sternthal, Understanding Racial-ethnic Disparities in
Health: Sociological Contibutions, 51 Journal of Health and Social Behavior, S15-
S27 (2010).
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amounts of LFOs were experienced as both outside of their financial means
to pay and disproportionate to the crime committed. It is important to
calibrate how the dollar amounts of court costs, fines, and fees sound to the
people upon whom they are imposed. The median income of the people
interviewed was roughly $1,500 per month. Many of these people owed in
excess of their monthly income, mostly for nonviolent offenses. When they
did pay, they did so by not paying other essential bills and costs. For
example, Christine, a 32-year-old woman in Washington State, reported her
court debt — which included restitution stemming from a felony and four
misdemeanors — as totaling $8,000, not including the interest that
continued to accrue. She reported earning $2200 per month, and paid $1250
on the apartment she shared with her sister. This left little to pay her other
bills and made it almost impossible to reduce her court debt. “Pretty much
I’m barely, if I even am, paying the interest,” she lamented. The widespread
inability to pay made the punishment disproportionate to their crime and
redistributed monies in a regressive fashion.

Monetary sanctions are often imposed on top of jail, prison,
probation, community service, and other court-mandated programs. In low-
level criminal cases where the retributive function is already served by these
other forms of punishment, monetary sanctions add a disproportionately

punitive element for poor people who have little means to satisfy this
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component of their sentence. Even in more serious cases, monetary
sanctions pile on to other punishments. Nathan, a 33-year-old man in the
state of Washington, was convicted at age 17 and spent 4 years in a juvenile
detention facility. When he was released he still owed $40,000 in restitution
and nearly $10,000 in court fines and costs for a fraud case. He has
experienced more than a decade of housing instability, including
homelessness. He shared: “I have rode around on buses all night long. |
have stayed in different shelters. During the summer, | even found it was
warm enough, saw a park bench, laid down, slept. So, I mean, I’ve had a
rough go of things paying off this debt.” In other words, the monetary
sanctions are in excess of the four years of confinement as a young adult,

and they keep Nathan in a perpetual state of punishment and poverty.

V. CONCLUSION

For all the reasons outlined above, the system of monetary sanctions,
and all related cost points, creates cumulative disadvantage for people who
are poor, and disproportionately of color. Research illustrates that these
costs impeded many people’s abilities to be safe, healthy and free. As such,
these costs — imposed on people too poor to pay — are excessive.

Respectfully submitted this 5th day of February, 2021.

/s/ Todd Maybrown

Todd Maybrown, WSBA #18557
Attorney for Amici Professors

20



PROOF OF SERVICE
Sarah Conger swears the following is true under penalty of perjury
under the laws of the State of Washington:
On the 5™ day of February, 2021, | filed the above document via the
Appellate Court E-File Portal through which counsel for all parties will be
served.

DATED at Seattle, Washington this 51 day of February, 2021.

/s/ Sarah Conger
Sarah Conger, Legal Assistant




ALLEN, HANSEN, MAYBROWN, OFFENBECHER
February 05, 2021 - 11:33 AM

Transmittal Information

Filed with Court: Supreme Court
Appellate Court Case Number: 98824-2
Appellate Court Case Title: City of Seattle v. Steven Gregory Long

The following documents have been uploaded:

988242 Briefs_20210205113116SC909146_8180.pdf

This File Contains:

Briefs - Amicus Curiae

The Original File Name was PROFESSORS AMICUS CURIAE BRIEF IN SUPPORT OF RESPONDENT.pdf
988242 Motion_20210205113116SC909146 3126.pdf

This File Contains:

Motion 1 - Amicus Curiae Brief

The Original File Name was Motion for Leave to File Amicus Curiae Brief in Support of Respondent.pdf

A copy of the uploaded files will be sent to:

Lise.Kim@seattle.gov
aaron.millstein@klgates.com
ali@defensenet.org
alison.bilow@columbialegal.org
annlogerfo@gmail.com
benee.gould@klgates.com
bschuster@aclu-wa.org
cheryl.seelhoff@columbialegal.org
dawn.taylor@pacificalawgroup.com
erica.franklin@seattle.gov
hloya@ij.org
ivy.rosa@columbialegal.org
jfeierman@jlc.org
kim@gordonsaunderslaw.com
Ifoster@finesandfeesjusticecenter.org
lobsenz@carneylaw.com
Ismith@jlc.org
matthew.segal@pacificalawgroup.com
mjthomps@gmail.com
mlevick@jlc.org
rankins@seattleu.edu
rob.mitchell@klgates.com
robert@gordonsaunderslaw.com
talner@aclu-wa.org
tbauman@nlchp.org
tweaver@tomweaverlaw.com
wmaurer@ij.org

Comments:



Sender Name: Sarah Conger - Email: sarah@ahmlawyers.com
Filing on Behalf of: Todd Maybrown - Email: todd@ahmlawyers.com (Alternate Email: sarah@ahmlawyers.com)

Address:

600 University Street
Suite 3020

Seattle, WA, 98101
Phone: (206) 447-9681

Note: The Filing Id is 20210205113116SC909146



APPENDIX D

CWP WORK GROUP PARTICIPANT LIST

Department of Adult and Juvenile Detention Community Corrections Division

e FEbony Frazier, Project/Program Manager ll, Community Corrections Division
e Ed Carter, Dep Div Dir-DAJD Comm Corr
e Saudia Abdullah, Director, Community Corrections Division

Department of Adult and Juvenile Administration Division

e Angela Toussaint, Strategic Planning Manager |
e Steven Larsen, Division Director -DAJD Admin Services

King County Executive Office

e Andrew Bauck, Executive Analyst Ill

e Jason Escareno, Executive Analyst Il

e Kapena Pflum, Budget Manager

e Marcus Stubblefield, Criminal Justice Strategy & Policy Section Manager

Department of Public Defense

e Anita Khandelwal, Director of Public Defense

e Brian Flaherty, Government Relations Administr
e Gordon Hill, Asst County Executive Ops |

e Katherine Hurley, County Executive Assistant IV
e La Rond Baker, County Executive Assistant IV

e Scott Ketterling, County Executive Assistant IV

Department of Judicial Administration
e Christina Mason, Project/Program Manager IV
Prosecuting Attorney’s Office

e Daniel Clark, Chief Deputy
e leah Taguba, Senior Deputy Pros. Attny Il
e Stephen Herschkowitz, Senior Deputy Pros. Attny Il

Office of the Presiding Judge — King County District Court
e Susan Mahoney, Chief Presiding Judge
Department of Community and Human Services

e Chelsea Baylen, Project/Program Manager lll/Veterans Justice Coordinator
e Steve Gustaveson, Project/Program Manager IV

South Seattle Colleges



e Stephanie Guy
Neighborhood House Washington

e AliScego
e Roland Htwe

Former Community Work Program Participants

-Various, via survey
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Full Report

King County Community Work Program Participant Survey

Q2 - How was the Community Work Program helpful?

Disagree
Neutral
Agree
0 5 10 15 20 25
# Field
1 Working off the fine/sentence was easier
2 Reporting to the work site was easy
3 Allowed to work on days off
4 Didn't have to go to jail
#  Field

1 Working off the fine/sentence was easier

2 Reporting to the work site was easy

3 Allowed to work on days off

4 Didn't have to go to jail

30

35 40 45 50 55 60
Minimum Maximum Mean
1.00 3.00 2.59
1.00 3.00 2.51
1.00 3.00 2.66
1.00 3.00 2.83
Disagree Neutral

5 19

11 13

6 12

3 6

Showing rows 1 - 4 of 4

65

Appendix E

Working off the fine/sentence was easier
Reporting to the work site was easy
Allowed to work on days off
Didn't have to go to jail

Std Deviation

0.62

0.75

0.63

0.47

Agree

47

47

53

62

Variance

0.38

0.56

0.39

0.22

Count

71

71

71

71

Total

71

71

71

71



Q3 - Other thoughts about how the program was helpful?

Other thoughts about how the program was helpful?
No more thoughts
make sure you dont want to ever do the crime you did ever again nobody likes to work for free

Better for the community than just sending someone to jail taking up tax payers money with no return to the community. Let’s us be able to work off
our sentence while still being able to provide for our families instead of just throwing us into a tank that does nothing but take up resources and
space that only hinders us from being able to be a productive Mel ever of society.

It gives the chance to keep your dignity
Getting to me other convicted individuals is a positive setting
Great for the community!

This program is an absolute joke. The woman who ran the van both days was unorganized. Her van was disgusting. She tried dumping watered
down gasoline next to lake sammamish and | threatened to call hazmat if she did. Wasted HOURS driving around looking for where she was
supposed to be. There's a placard in the van that sites an RCW and to not leave van running all day when parked. She left it running all day. An
absolute joke. The "regulars" were allowed to be lazy and just sit in the van and also have their cell phones.

When you put the community at risk you should give back to the community to say you are sorry. Money is easy but giving up your time and
working makes you reflect.

It really gave me the opportunity to reflect on my problems and see the dangers of doing what | did.
The scheduling flexibility helped for me since | also had a full time job.
good option to have, got to talk with others

It really isn’t. It's kind of a joke to be honest. | think it really depends on who you get as your crew leader. Some get work done. Others just drive
around and take breaks and hang out and smoke and use phone all day.

The staff was excellent to work for, and i could see that they could be a target of society.

Is this about the work crew program? Before covid? In that case sure it was an option other then jail but the office | was expected to report to was
directioly across the street from where | currently had a no contact for. So wtf? | couldnt go, it was a trap if i went i would be in violation 500ft...

very insightful to see concerns of the city in the community cleanup
it was not
Easy to work with program

I was really nervous but everyone was nice and it was a better experience than | expected.



Other thoughts about how the program was helpful?

Program gives you a second chance to correct things and not to repeat same infractions. Program was serious enough for you to understand the
impact of ones actions and regret those actions but not extremely harsh as to affect ones future or prospects. Staff was very helpful, approachable,
nice and professional which made the program humane.

YOU GOT TO LEARN HOW TO USE TOOLS, YOU MAY HAVE NEVER USED BEFORE.

It was enough to learn | did not want to do it again. Lesson learned.

Talking with other workers to understand how they landed in the workers program

| appreciated the opportunity to provide a benefit to the community as opposed to the expense of incarceration.

It was very organized and was able to get assigned to my groups and all fine

Also shows how much need we have in the community to work on improving areas, reduce trash and make Seattle a place to appreciate vs avoid.

Fucking awful, they sentence you to community service and basically tell you to fuck off after that with little to no information and you have to figure
all the shit out on your own, logging your hours is complete bullshit, why cantl screenshot my hours and present them that way, instead | have to
drive my ass all the way down to get a bunch of verifications on my hours witch took days because no one was in that was able to do that so | had
to wait for an email, on top of that the court waited till the very end of my probation to sentence me which gave me absolutely no tome to get my
hours done considering that we are in a FUCKING PANDEMIC and almost every fucking!! Place!!! Is FUCKING!!! Closed!!!! Fuck your program0000
oo

It wasnt the easiest work, i got alot of cuts from sticker bushes. Im used to that type of work cause i have helped my friends with landscaping. it
was way better then going to jail. Im trying to figure out if i can pay tickets that i cant afford with community service.

I would just say that their was a lot of just sitting in a van at times. We could have done more work.

Honestly every time | cut my grass at my house | think about community work program in a good way. It's a great program.

Saved money when | couldn’t afford to pay fine

It has its benifits. | think the way that this country views incarceration is really messed up.

Helped avoid jailtime and clean the community which i didnt mind doing.

Too many limited days

It was like going to work mando it helped me to be motivated and im taken care of a court ordered that i take responsible of overall it was
successful

Have participants work in area's that really need it. The park we worked on litter at was almost clean when we got there.

Crew for woman were great

It provides a way to avoid wasting jail resources for people who aren't normally part of the criminal system and are just trying to move past one-time
criminal offenses.

Good alternative to paying a fine.



Other thoughts about how the program was helpful?

What if | only had one day left?

Yes. My case worker Carline was amazing. The staff was great over all.



Q4 - How was the Community Work Program unhelpful?

Disagree
Had to miss work to participate because of program hours
The waitlist was too long
Neutral .
The work was too physical
Getting to the reporting site was hard
It took too long to complete
Agree
0 5 10 15 20 25 30 35 40 45
# Field Minimum Maximum Mean Std Deviation Variance Count
1 Had to miss work to participate because of program hours 1.00 3.00 1.63 0.79 0.63 71
2 The waitlist was too long 1.00 3.00 1.51 0.73 0.53 71
3 The work was too physical 1.00 3.00 1.45 0.62 0.39 71
4 Getting to the reporting site was hard 1.00 3.00 1.65 0.81 0.65 71
5 It took too long to complete 1.00 3.00 1.59 0.72 0.52 71
# Field Disagree Neutral Agree Total
1 Had to miss work to participate because of program hours 40 17 14 71
2 The waitlist was too long 45 16 10 71
3 The work was too physical 44 22 5 71
4 Getting to the reporting site was hard 40 16 15 71
5 It took too long to complete 39 22 10 71

Showing rows 1 - 5 of 5



Q5 - How else could we improve the program?

How else could we improve the program?

As a punishment it works fine, but you are missing an opportunity to get actual work done to help the community.
Cant think of a way

bigger vans for all the people

Shorten the number of days needed to complete for one day of jail.

It would be more impactful to do something with the community. Like work for a food bank or with the homeless.
| don't know

Multiple locations or the ability to have more people on one day would have been helpful. | had to reschedule one day which ended up being pushed
out 3 months.

Fire everyone and start over. Take better care of all the equipment the taxpayers bought.This program is an absolute joke. The woman who ran the
van both days was unorganized. Her van was disgusting. She tried dumping watered down gasoline next to lake sammamish and | threatened to call
hazmat if she did. Wasted HOURS driving around looking for where she was supposed to be. There's a placard in the van that sites an RCW and to
not leave van running all day when parked. She left it running all day. An absolute joke. The "regulars" were allowed to be lazy and just sit in the
van and also have their cell phones.

When we got to the site the person running the program has many people to keep track of. There was not enough work for all who were there, and
one person climbed back into the van and was sleeping. Smaller more manageable groups or have two supervisors so everyone is participating
evenly. .

N/A
More clarity in what to expect for the day.
Allow other alternatives like community service work with non profits with more flexible hours and scheduling like food banks etc

Know what'’s actually happening out in the field. | personally don’t have a complaint but it really does seem luck of the draw as to whether you have
to work or not.

Have someone there to handle dumbasses.
Dont make it a violation to report to something that is going to be required by the court.

The work done was poorly guided, and instead of accomplishing something it felt more like just filling the time until we had to go home- time that
could be spent more productively.

having supervisors read conditions of release
Great

Separate men and women. | would rather have less schedule options than work with guys who hit on me throughout the day.



How else could we improve the program?

N/A

Safe and More accessible Parking for participants

It was fine, the staff are laid back

By making it 3 fucking steps to get started instead of a fucking 100

Better tools. They are hard to use very dull and weak

poor pprogram participant hygiene, overcrowded and filthy transportation, assinine rule against allowing participants leave to purchase foodstuffs
from merchants, how is it in 2020 anyone is still using 2 cycle power equipment, i.e. leaf blowers and weed whackers is beyond me

Parking

Just more organized and detailed on what is exactly the task at each site is. In the crews | was with some folks worked while others just did nothing
and tried to hide.

I would not change anything it works very well and | remember it like yesterday

Have more meetup locations. | lived in Kenmore and had to report to Seattle but then ended up working the days in lake forest park. It would be
much easier to report at the site

See above

Better location/ parking/ less strict clock in time. More late or absent forgivness. Its not like it hurts the community if a person is slightly late why
discredit the whole day and deny them entry or credit. It benifits no one and wastes even more of our time.

Working through the Covid shutdown was thoughtful and safe for me.

Think of ways that dont impede work and our parenting roles. Maybe have other options other than cleaning. Finding chilcare was incredibly difficult.

Parking sucks in that area, limited days of work hinder people that have jobs

Giving out proper information and introducing themselves

Supervise the people in the program better so they are more productive. | saw lots of slackers.

have a center on the eastside, since most work is done on the eastside

The program seemed like it was on auto-pilot and more of a mandatory adult day care than actually providing any real coordinated service. There
was a lot sitting around killing time than actually doing something productive. Staff members spent excessive amounts of time on their phone with
family and friends. Workdays were cancelled after making the effort to drive across the county to show up (at least we were given credit). Yes, it's an
alternative for low-level crimes (sitting in a jail cell serves no purpose for this situation other than being punitive), but honestly the program felt like
just another of the many bureaucratic check boxes | had complete.

Some of the chaperones were just going through the motions and weren't motivating at all.

coffee



How else could we improve the program?

Bring it back



Q6 - Overall, how would you rate your experience with the Community Work Program?

(1=Poor; 5=Great)

# Field Minimum Maximum Mean Std Deviation Variance Count

1 1 0.00 5.00 3.85 1.29 1.65 68



Q7 - My racial identity can best be described as:

Asian or Pacific
Islander
(non-Hispanic)

Black (non-Hispanic)

Hispanic

Native American
(non-Hispanic)

White (non-Hispanic)

Two or More
(non-Hispanic)

Prefer Not to Say

Other

# Field

1 My racial identity can best be described as: - Selected Choice

#  Field

1  Asian or Pacific Islander (non-Hispanic)

2 Black (non-Hispanic)

3 Hispanic

4 Native American (non-Hispanic)

5  White (non-Hispanic)

6  Two or More (non-Hispanic)

7 Prefer Not to Say

8 Other

10

15

20

25

30

35 40 45

Mean Std Deviation Variance Count

4.65 1.68 2.82 71

Choice
Count

7.04% 5

9.86% 7

4.23% 3

1.41% 1

61.97% 44

2.82% 2

8.45% 6

4.23% 3

10



# Field

Q6_8_TEXT - Other

Other

Human

Human

Showing rows 1 - 9 of 9

Choice
Count

11

71



Q8 - My gender can best be described as:

Male

Female

Non-binary / third
gender

Prefer not to say

0 5 10
# Field
1 My gender can best be described as:

# Field
1 Male
2 Female

3 Non-binary / third gender

4 Prefer not to say

15

20 25

Minimum Maximum

1.00 4.00

Showing rows 1 - 5 of 5

End of Report

30 35 40 45
Mean Std Deviation Variance Count
1.54 0.84 0.70 71
Choice
Count
61.97% 44

29.58% 21

1.41% 1

7.04% 5

71

12
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Introduction

This handbook is one of a series of practical tools developed by UNODC
to support countries in the implementation of the rule of law and the
development of criminal justice reform. It can be used in a variety of con-
texts, including as part of UNODC technical assistance and capacity
building projects. The handbook introduces the reader to the basic princi-
ples central to understanding alternatives to imprisonment as well as
descriptions of promising practices implemented throughout the world. A
companion Handbook on Restorative Fustice Programmes is also available
from UNODC.

This handbook offers easily accessible information about alternatives to
imprisonment at every stage of the criminal justice process; important
considerations for the implementation of alternatives, including what var-
ious actors must do to ensure its success; and examples of systems that
have reduced imprisonment. The handbook has been written for criminal
justice officials, non-governmental organizations, and members of the
community who are working to reduce over-reliance on imprisonment; to
improve the delivery of justice, including rehabilitation and reintegration;
and to integrate international human rights-based standards and norms
into local policies and practices.

The handbook considers general strategies to reduce the reach of the
criminal justice system and thus indirectly avoid the use of imprisonment.
It also examines various aspects of alternatives to imprisonment that
one may wish to consider when assessing the needs and demands of a
country’s criminal justice system. Importantly, the handbook focuses
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systematically on the implementation of alternatives at the following
phases of the criminal justice system:

® Pre-trial;
® Sentencing;

® Early release of sentenced prisoners.

The handbook also highlights strategies to reduce imprisonment in four
major groups for whom imprisonment has especially deleterious effects
and who can benefit from alternatives at every level:

® Children;
® Drug users;
® The mentally ill;

e Women.

Finally, the handbook presents the critical components that must be con-
sidered in developing a strategy for the development and implementation
of a comprehensive range of alternatives to imprisonment in order to
reduce the prison population, listing not only key factors and elements,
but also potential pitfalls and ways to avoid them. The handbook is not
intended to serve as a policy prescription for specific sentencing alterna-
tives, but rather, seeks to provide guidance on the implementation of
various sentencing alternatives that integrate United Nations standards
and norms.



1. Introducing

1.1 Why consider alternatives to
imprisonment?

Prisons are found in every country of the world. Policy-makers and
administrators may therefore simply come to regard them as a given and
not try actively to find alternatives to them. Yet imprisonment should not
be taken for granted as the natural form of punishment. In many countries
the use of imprisonment as a form of punishment is relatively recent. It
may be alien to local cultural traditions that for millennia have relied on alter-
native ways of dealing with crime. Further, imprisonment has been shown to
be counterproductive in the rehabilitation and reintegration of those charged
with minor crimes, as well as for certain vulnerable populations.

Yet, in practice, the overall use of imprisonment is rising throughout the
world, while there is little evidence that its increasing use is improving
public safety. There are now more than nine million prisoners worldwide
and that number is growing.! The reality is that the growing numbers of
prisoners are leading to often severe overcrowding in prisons. This is
resulting in prison conditions that breach United Nations and other stan-
dards that require that all prisoners be treated with the respect due to their
inherent dignity and value as human beings.

'R. Walmsley, World Prison Population List, International Centre of Prison Studies, King’s College,
London, 2005.
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There are several important reasons for the primary focus to be upon
alternatives that reduce the number of people in prison and for imprison-
ment to be used only as a last resort:?

Imprisonment and human rights

Individual liberty is one of the most fundamental of human rights, recog-
nized in international human rights instruments and national constitutions
throughout the world. In order to take that right away, even temporarily,
governments have a duty to justify the use of imprisonment as necessary to
achieve an important societal objective for which there are no less restrictive
means with which the objective can be achieved.

The loss of liberty that results from imprisonment is inevitable but, in
practice, imprisonment regularly impinges several other human rights as
well. In many countries of the world, prisoners are deprived of basic
amenities of life. They are often held in grossly overcrowded conditions,
poorly clothed and underfed. They are particularly vulnerable to disease
and yet are given poor medical treatment. They find it difficult to keep in
contact with their children and other family members. Such conditions
may literally place the lives of prisoners at risk.

Increasingly, human rights courts and tribunals have recognized that sub-
jecting prisoners to such conditions denies their human dignity. Such
conditions have been held to be inhuman and degrading. All too often,
the majority of these prisoners may be low-level offenders, many of whom
may be awaiting trial, who could be dealt with using appropriate alterna-
tives instead of being imprisoned. Implementing effective alternatives to
imprisonment will reduce overcrowding and make it easier to manage
prisons in a way that will allow states to meet their basic obligations to the
prisoners in their care.

Imprisonment is expensive

The cost of imprisonment worldwide is hard to calculate, but the best
estimates are in the region of US$ 62.5 billion per year using 1997 statis-
tics.? Direct costs include building and administering prisons as well as
housing, feeding, and caring for prisoners. There are also significant indi-
rect or consequential costs, for imprisonment may affect the wider com-
munity in various negative ways. For example, prisons are incubators of
diseases such as tuberculosis and AIDS, especially so when they are over-
crowded. When prisoners are released, they may contribute to the further
spread of such diseases.

2See also Matti Joutsen and Uglje$a Zvekic, “Noncustodial sanctions: Comparative Overview” in
Ugljesa Zvekic (ed.), Alternatives to Imprisonment in Comparative Perspective, UNICRI/Nelson-Hall,
Chicago, 1994, pp. 1-44.
3G. Farrell and K. Clark, What does the world spend on criminal justice? (HEUNI Paper No. 20)
The European Institute for Crime Prevention and Control affiliated to the United
Nations,(Helsinki, 2004).
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Imprisonment is overused

It is essential that policy-makers take a close look at who is being held in
prison, why they are there, and for how long they are being detained.
Where such data are not immediately available, steps should be taken to
ensure that they are regularly reported to policy-makers and to other sen-
ior stakeholders in the criminal justice system. Invariably the data will
reveal that prisoners are disproportionately drawn from the poorest and
most vulnerable groups in the community. Such prisoners may be serving
sentences for petty or non-violent offences or may be awaiting trial for
unacceptably lengthy periods of time. For them, imprisonment may not
be suitable at all. Alternatives to imprisonment offer a variety of strategies
for dealing appropriately with such persons that do not involve imprison-
ment at all. Alternatives should therefore be the primary point of depar-
ture in order to avoid over-reliance on imprisonment.

Alternatives may be more effective

Several social objectives are claimed for imprisonment. It keeps persons
suspected of having committed a crime under secure control until a court
determines their culpability. Equally importantly, it punishes convicted
offenders by depriving them of their liberty after they have been convicted
of an offence, keeps them from committing further crime while they are in
prison, and, in theory, allows them to be rehabilitated during their period
of imprisonment. Finally, imprisonment may be thought to be acceptable
for detaining people who are not suspected or convicted of having com-
mitted a crime, but whose detention is justified for some other reason.

Given that imprisonment inevitably infringes upon at least some human
rights and that it is expensive, is it nevertheless such an effective way of
achieving these objectives that its use can be justified? The reality is that
most of the objectives of imprisonment can be met more effectively in
other ways. Alternatives may both infringe less on the human rights of per-
sons who would otherwise be detained and may be less expensive.
Measured against the standards of human rights protection and expense,
the argument against imprisonment, except as a last resort, is very powerful.

What are the special justifications advanced for different forms of
imprisonment?

In the case of unconvicted prisoners, the loss of liberty requires particular
justification, as they must be presumed to be innocent of the charges until
proven otherwise. The question of effectiveness in this regard must be
linked closely to why the detention is regarded as necessary. If there is
reason to believe that the suspect will flee to avoid standing trial, for
example, the question that must be asked is whether this could be pre-
vented by other, less costly means that would not deprive the person of as

Most of the objectives
of imprisonment can be
met more effectively in
other ways.
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The vast majority of
prisoners will return to
the community, many
without the skills to
reintegrate into society in
a law-abiding manner.

much liberty as imprisonment. If the justification for imprisonment is the
concern that a suspect might intimidate potential witnesses, the same
question should be asked, though the effective alternative may be a
different one to that employed to ensure appearance in court.

Moreover, imprisonment of persons who are awaiting trial may bring with
it disadvantages for the criminal justice system as a whole. Preparation of
a defence becomes more difficult when the accused is detained awaiting
trial. Difficulty in gaining access to defence counsel and other resources to
prepare for trial may cause delays and undermine the efficiency of the
administration of justice.

In the case of sentenced prisoners, the issue of effectiveness is complicated
by the multiple objectives that the sentence of imprisonment is designed
to achieve. If the primary objective is to attempt to ensure that offenders
desist from future crime, there is no evidence that imprisonment does that
more effectively than community-based alternative punishments. On the
contrary, studies on the comparative impact of different forms of punish-
ment on recidivism suggest that imprisonment makes it hard for offenders
to adjust to life on the outside after release and may contribute to their re-
offending. Using imprisonment to incapacitate offenders works only to
the extent that while they are serving their sentences, they are not re-
offending in the community. However, the vast majority of prisoners will
return to the community, many without the skills to reintegrate into soci-
ety in a law-abiding manner. Offenders are incapacitated while serving
their sentences, but on release are more likely to commit further crime
than those who are not imprisoned as part of their sentence. Thus, relying
on sentences of imprisonment to prevent criminal re-offending is not an
effective strategy in the long term.

1.2 What is to be done?

One of the challenges facing authorities who are seeking to develop the
use of alternatives to imprisonment as a way of reducing the prison popu-
lation is ensuring that, conceptually, alternatives should not be drawn too
narrowly. Alternatives are an essential part of all levels and stages of the
criminal justice system.

How this handbook will help

This handbook provides concrete help to authorities looking for guidance
on the best practices in using alternatives throughout the criminal justice
system to reduce imprisonment. The handbook:

® (Considers general strategies to reduce the reach of the criminal jus-
tice system and thus indirectly avoid the use of imprisonment and
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examines different aspects of the issue that one may wish to con-
sider when assessing the needs and demands of a country’s crimi-
nal justice system (chapter 2);

® Focuses systematically on the implementation of alternatives at all
phases of the criminal justice system: the pre-trial phase (chapter 3);
the sentencing phase (chapter 4); and the phase at which early
release of sentenced prisoners may be considered (chapter 5);

® Highlights strategies to reduce imprisonment in four major groups:
children, drug users, the mentally ill and women, for whom impris-
onment has especially deleterious effects. They can benefit from
alternatives at every level (See the box below for an example of a
country reducing imprisonment for drug addicts through the use of
alternatives.) (chapter 6);

® Presents the critical components that must be considered in devel-
oping a strategy for the development and implementation of a com-
prehensive range of alternatives to imprisonment in order to reduce
the prison population, listing not only key factors and elements, but
also the potential pitfalls and ways to avoid them (chapter 7).
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1.3 Who should develop the strategy to
alternatives to imprisonment?

A particular challenge is to ensure that there is a coherent strategy to
develop alternatives to imprisonment. Legislators, judicial officers,
lawyers, and administrators all have a role to play. They must work
together. There is no point in pressing courts, for example, to use alterna-
tives to prison sentences if there is no law allowing such alternatives to be
imposed and no administrative structure to implement them.

Political leadership is essential; alternatives to imprisonment cannot be
left only to the “experts”. Non-governmental organizations can help
ensure that these issues are kept on the political agenda.

Community involvement is equally important. There are many ways in
which members of the community can assist in implementing community-
based alternatives to imprisonment without putting the rights of offenders
at risk. Involving members of the community has the additional advantage
that they experience the benefits of keeping people out of prison wherever
possible and become more supportive of alternatives to imprisonment
generally.

This handbook helps clarify what can be expected of these different actors
at each level.

1.4 Potential challenges

Alternatives to imprisonment, though comparatively inexpensive and effi-
cient, may themselves treat offenders in inhuman and degrading ways and
would therefore be fundamentally unacceptable.* Others may not inher-
ently infringe human dignity but may still be unacceptable when imple-
mented inappropriately. The alternatives may be problematic not only for
offenders. They may not, for example, pay sufficient attention to the con-
cerns of victims of crime or to the legitimate interests of others in society.
To help avoid these potential pitfalls, this handbook points out the
trouble spots at every level.

A second danger is that initiatives adopted as alternatives to imprison-
ment may result not in fewer people being held in prison but in additional
measures against suspects and offenders who would not otherwise have
been subject to the control of the criminal justice system at all. (This is
sometimes referred to as “widening the net”.) The handbook emphasizes

‘Dirk van Zyl Smit, “Legal standards and the limits of community sanctions” (1993), 1 European
FJournal of Crime, Criminal Law and Criminal Fustice, pp. 309-331.
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the importance of guarding against increasing social control in this way.
Programmes that are designed to reduce prison populations must be
carefully targeted to ensure that they have the intended effect and avoid
unintended widening of the net of social control.

1.5 The role of the United Nations

Given that imprisonment is a restriction, if not an infringement, of funda-
mental human rights of the prisoner, it is not surprising that that major
United Nations treaties limit carefully the circumstances under which
imprisonment is justified. The International Covenant on Civil and
Political Rights (ICCPR) is perhaps the most important of these multilat-
eral treaties. Other multilateral instruments, such as the United Nations
Convention on the Rights of the Child, contain stricter limitations appli-
cable to specific categories of potential prisoners.

Since the mid-1950s, the United Nations has developed and promoted
standards and norms to encourage the development of criminal justice
systems that meet fundamental human rights standards. These standards
and norms represent a collective vision of how to structure a criminal jus-
tice system. Although non-binding, they have helped to significantly pro-
mote more effective and criminal justice systems and action. Nations use
these standards and norms to provide the framework for and to foster in-
depth assessments that may lead to needed reforms. They have also
helped countries to develop sub-regional and regional strategies. Globally
and internationally, they delineate “best practices” and assist countries to
adapt them to their specific needs.

The earliest of these, the United Nations Standard Minimum Rules
for the Treatment of Prisoners,’ deals only with imprisonment. While
imprisonment has remained an important aspect of the standards and
norms, the range of instruments has increased to cover all aspects of the
criminal justice system and crime prevention. Today, the standards and
norms cover a wide variety of issues such as juvenile justice, the treatment
of offenders, international cooperation, good governance, victims’
protection and violence against women.

Of particular importance, as far as alternatives to imprisonment are con-
cerned, are the United Nations Standard Minimum Rules for Non-
Custodial Measures (the Tokyo Rules), which were adopted in 1986.6
These Rules have as one of their fundamental aims the reduction of the
use of imprisonment.” The specific proposals that the Tokyo Rules make

E.S.C. Resolution 663C(XXIV) of 31 July 1957 U.N. Doc. E/3048 (1957) and 2076(LXII)(1957).
SUnited Nations Doc. A/RES/45/110.
"Rule 1.5.
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for alternative, non-custodial measures form the basis for a reductionist
criminal justice policy. The development of non-custodial measures goes
together with a call on States to “rationalize criminal justice policies, tak-
ing into account the observance of human nights, the requirements of
social justice and the rehabilitation needs of the offender”.® At the same
time the fundamental aims of the Rules recognize that States have consid-
erable flexibility in deciding how to implement the Rules.’ They empha-
size that States should “endeavour to ensure a proper balance between the
rights of individual offenders, the rights of victims and the concern of
society for public safety and crime prevention”.!° (For more on the Tokyo
Rules, see the box below.)

The Tokyo Rules are not the only United Nations instruments that are
directly applicable to alternatives to imprisonment. Others include:

® Declaration of Basic Principles of Justice for Victims of Crime and
Abuse of Power!!

® Basic Principles on the Use of Restorative Justice Programmes in
Criminal Matters!?

8Ibid.
‘Rule 1.3.
Rule 1.4.

"United Nations. Doc. A/RES/40/34.
12Adopted by the United Nations Economic and Social Council on 24 July 2002, United Nations
Doc. E/2002/99.
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In specialist areas, considerable attention has been given to alternatives to
imprisonment for:

® Juveniles: the United Nations Standard Minimum Rules for the
Administration of Juvenile Justice (the Beijing Rules);!?

® Drug users: the Guiding Principles on Drug Demand Reduction of
the General Assembly of the United Nations;'

® The mentally ill: the United Nations Principles for the Protection
of Persons with Mental Illness;'®> and

® Women: the Seventh United Nations Conference on the Prevention
of Crime and the Treatment of Offenders. All of these instruments
are considered in more detail in chapter 6.

In addition, the United Nations has published practical guides. The
Criminal Fustice Assessment Toolkit, for example, contains a tool on alterna-
tives called Alternatives to Incarcerarion as well as the cross-cutting issues
tool, Fuvenile Fustice. There are also handbooks, such as the Handbook on
Victims, that deal in passing with the issue of alternatives to imprisonment.

This handbook is designed to build on all these United Nations sources,
as well as regional and international best practices, in order to provide a
basis for technical assistance on how best to introduce and sustain
alternatives to imprisonment.

3United Nations Doc. A/RES/40/33.

4United Nations Doc. A/RES/S-20/3.

B5Principle 7.1 of the United Nations Principles for the Protection of Persons with Mental Illness
and the Improvement of Mental Health Care. General Assembly Resolution of 17 December
1991, United Nations Doc. A/RES/46/119.



The first question is:
do particular types of
conduct need to fall
within the scope of the
criminal justice system
at all?

2. Limiting the

2.1 Decriminalization

Since criminal justice systems are the main consumers of prison resources
throughout the world, the first question to ask when tackling the issue of
imprisonment is whether particular forms of conduct must fall within the
scope of the criminal justice system. Not all socially undesirable conduct
needs to be classified as a crime. Decriminalization is the process of
changing the law so that conduct that has been defined as a crime is no
longer a criminal act.

Various societies have decriminalized vagrancy in whole or in part, signif-
icantly reducing rates of imprisonment. Even less-known offences, such
as the illicit brewing of liquor, in some countries, may produce a dispro-
portionate number of prisoners. In such cases, decriminalizing the behav-
iour and dealing with it outside the criminal law does not produce a
negative impact on public safety.

Authorities must also take steps to ensure that decriminalization does not
result in continued incarceration by an indirect route. Even where con-
duct is completely decriminalized, there is a risk that officials may still
arrest those who are “guilty” of it before handing them over to welfare or
medical authorities.

The box below highlights an example of a potential pitfall of decriminal-
ization:
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2.2 Diversion

Under diversion strategies, authorities focus on dealing in other ways with
people who could be processed through the criminal justice system. In
practice, diversion already happens as a matter of course, without
recourse to specific strategies. Criminal justice systems typically process
only a small proportion of the criminal law offences committed in any
country. If countries investigated, prosecuted, tried and convicted all
offenders, the various parts of the system, including the prisons, would
soon be unable to cope with the numbers. As a result, police and prosecu-
tors, who introduce offenders into the system, have to exercise a degree of
discretion in deciding whom to take action against and whom to ignore.

The key question in all criminal justice systems is how to structure this
discretion. Members of police services need to have clear instruction on
when they can themselves issue warnings and take no further action, when
they may be able to divert qualifying offenders to alternative programmes
without referring the case to the prosecuting authorities, and when they
must refer alleged offences to prosecuting authorities. Similarly, prosecu-
tors need clear guidelines. Both police and prosecutors need to consider
the views of victims of the alleged offences, although victims have no veto
over state action in the criminal justice sphere.

Strategies of restorative justice, the subject of a separate United Nations
handbook, can play a crucial part in decisions about diversion. Where
existing mechanisms allow for dispute settlement by restorative means,
they may also encourage the use of alternatives to imprisonment. The use
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of mediation and alternative dispute resolution in meetings with offend-
ers, victims and community members to deal with matters that would
otherwise be subject to criminal sanctions has the potential to divert cases
that might otherwise have resulted in imprisonment both before trial and
after conviction.

The problem of determining which crimes to investigate and whom to
prosecute is particularly acute in states where a new democratically
elected government has replaced a repressive regime, members of which
may have committed a wide range of serious crimes with impunity. Some
of these crimes may represent grave offences against international human
rights law, which all states have a duty to prosecute. On the other hand, it
may be beyond the powers of the incoming government to investigate all
the offences that its predecessors committed.
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One solution is to have a truth commission investigate past abuses in gen-
eral terms. In some instances such commissions have been combined with
prospective conditional amnesties, which can be granted even to offend-
ers who have not been convicted of any crime. Such offenders are
required, however, to make a full and public disclosure of their crimes in
order to qualify for an amnesty. The amnesty means that they will not be
prosecuted. However, the disclosure means that crimes that they commit-
ted do not go unrecognized, as would be the case if immunity from prose-
cution were to be granted without requiring any response from those
benefiting.

Conditional amnesties of this kind are a radical form of diversion. They
should not be confused with blanket amnesties that are not supported by
international instruments.!® While not uncontroversial, they offer a com-
promise solution that can be used in a period following regime change.

2.3 Who should act?

The involvement of the following individuals and groups is essential:

Legislators must be willing to introduce legislation to the law to
decriminalize certain forms of conduct.

Public advocacy groups and non-governmental organizations
may bring public interest litigation in appropriate cases, helping
trigger legislative reform of existing criminal codes. Such groups can
be effective in driving change because they represent both the human
rights interests of those whose conduct has been criminalized as
well as the greater community’s interests in the improvement of the
criminal justice system.

Legal drafters and law reform commissions must ensure unneces-
sary criminal provisions are not added to general legislation. National
law reform commissions should also keep criminal codes under review
and draw the attention of the political authorities to criminal provisions
against forms of conduct than can be controlled just as or more effec-
tively in other ways. In such cases, the legislature should repeal such
criminal provisions and develop enabling legislation for alternative
measures.

Police and the prosecuting authorities should take the lead in
diverting suspects out of the criminal justice system. Where the diver-
sion is linked to mediation or even full restorative justice processes, a
separate administrative structure is needed to facilitate these processes,
provided either by the state or by non-governmental organizations
partnering with criminal justice agencies.

162005/81.



3. Pre-trial,
pre-conviction .

PR
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3.1 General

Despite decriminalization and diversion strategies, some persons accused
of crimes will be formally charged and prosecuted. Authorities must
decide whether to detain those accused prior to and during their trials.
Rule 6.1 of the Tokyo Rules clearly states the relevant principle:

“Pre-trial detention shall be used as a means of last resort in criminal pro-
ceedings, with due regard for the investigation of the alleged offence
and for the protection of society and the victim.”!?

The detention of persons who are presumed innocent is a particularly
severe infringement of the right to liberty. The question of what justifies
such detention is very important. While Rule 6.1 is somewhat vague in this
regard and its qualifications incomplete, it is reinforced by the
International Covenant on Civil and Political Rights (ICCPR), which pro-
vides guidance for those involved in a criminal process but who have not
yet been convicted or sentenced. Article 9.3 of the ICCPR provides that:

“It shall not be the general rule that persons awaiting trial shall be
detained in custody, but release may be subject to guarantees to
appear for trial, at any other stage of the judicial proceedings, and,
should occasion arise, for execution of the judgement.”

"Rule 6.1. Emphasis added. There is a variation in state practice in this area. In some states
prisoners are not regarded as sentenced prisoners until all avenues of appeal have been exhausted.
In others they are treated as sentenced prisoners once a sentence has been imposed. For the pur-
pose of this chapter, all prisoners who are not treated as sentenced prisoners are regarded as
being in a form of “pre-trial” detention.



18 HANDBOOK OF BASIC PRINCIPLES AND PROMISING PRACTICES ON ALTERNATIVES TO IMPRISONMENT

In addition, Article 14.3 of the ICCPR stipulates that those tried on a  Using pre-trial detention
criminal charge are entitled to a trial without undue delay. Requiring a as a preliminary form of
speedy trial minimizes the period of pre-trial detention. In addition, Punishment is never
accused persons may only be detained before trial where there is reason- acceptable.

able suspicion that they have committed an offence and where the

authorities have substantial reasons to believe that, if released, they would

abscond or commit a serious offence or interfere with the course of

justice. The criminal justice system should resort to pre-trial detention

only when alternative measures are unable to address the concerns that

justify the use of such detention.

Decisions about alternatives to pre-trial detention should be made at as
early a stage as possible. When the decision is to keep a person in pre-trial
detention, the detainee must be able to appeal the decision to a court or to
another independent competent authority. '8

Authorities must also regularly review the initial decision to detain. This is
important for two reasons. First, the conditions that initially made deten-
tion necessary may change and may make it possible to use an alternative
measure that will ensure that the accused person appears in court when
required.

Second, the longer the unjustified delay in bringing a detainee to trial, the
stronger such a detainee’s claim for release from detention and even for
dismissal of the criminal charges against him or her. The decision to
detain an accused person awaiting trial is essentially a matter of balancing
interests. The suspect has a right to liberty, but the combination of cir-
cumstances described above may mean that the administration of justice
might require its temporary sacrifice. The longer the suspect is detained,
the greater the sacrifice of that fundamental right. In applying constitu-
tional or statutory guarantees of fundamental rights, including freedom
and speedy trial, a reviewing body may well decide that continued deten-
tion is no longer justified and order a detainee’s release or that the case be
dismissed in its entirety.

In many countries, unacceptably large numbers of prisoners continue to
await trial and sentence inside prison. A highly effective way to reduce
their numbers is to ensure that their right to a speedy trial, which is
guaranteed in various international instruments, is observed in practice.
How is this best achieved?

Countries may need to review trial procedures to make the system func-

tion more efficiently. The early disclosure of the prosecution case, for
example, may eliminate many delays.

8Rule 6.2.
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Speedy trials depend on inter-agency cooperation. Police and the prose-
cuting services must communicate at the earliest possible stage of the
criminal process. In systems that have investigating judges, they, too,
need to become involved at that earliest possible stage. Administrative
liaison can achieve a great deal, but countries may also need to amend the
rules of criminal procedure to eliminate bottlenecks.

Finally, judicial control of the criminal justice process allows the judiciary
to ensure the right to a speedy trial by applying procedural rules strictly.
Postponements of cases for further investigation or long delays in bringing
them to trial should be the rare exceptions when the suspect or accused
person is detained in custody.

3.2 Alternatives to pre-trial detention

The focus up to this point has been avoiding unnecessary pre-trial deten-
tion without necessarily putting anything in its place. In many instances,
however, avoiding pre-trial detention requires that alternative measures
replace it. Such measures ensure that accused persons appear in court and
refrain from any activity that would undermine the judicial process. The
alternative measure chosen must achieve the desired effect with the mini-
mum interference with the liberty of the suspect or accused person, whose
innocence must be presumed at this stage.

Those deciding whether to impose or continue pre-trial detention must
have a range of alternatives at their disposal. Tokyo Rule 6.2 mentions the
need for alternatives to pre-trial detention but neither the Rules nor the
official Commentary explains what such alternatives might be.

Possible alternatives include releasing an accused person and ordering
such a person to do one or more of the following:

® (o appear in court on a specified day or as ordered to by the court
in the future;

® to refrain from:
interfering with the course of justice,
engaging in particular conduct,
leaving or going to specified places or districts, or
approaching or meeting specified persons;

® to remain at a specific address;

® to report on a daily or periodic basis to a court, the police, or other
authority;

® to surrender passports or other identification papers;

® (o accept supervision by an agency appointed by the court;



20

HANDBOOK OF BASIC PRINCIPLES AND PROMISING PRACTICES ON ALTERNATIVES TO IMPRISONMENT

® to submit to electronic monitoring; or

® to pledge financial or other forms of property as security to assure
attendance at trial or conduct pending trial.

3.3 Considerations in implementing
alternatives to pre-trial detention

Alternatives to pre-trial detention do restrict the liberty of the accused
person to a greater or lesser extent. This burden increases when authori-
ties impose multiple alternatives simultaneously. Those deciding must
carefully weigh the advantages and disadvantages of each measure to find
the most appropriate and least restrictive form of intervention to serve as
an effective alternative to imprisonment.

In cases where a person is known in the community, has a job, a family to
support, and is a first offender, authorities should consider unconditional
bail. In all cases where the offence is not serious, unconditional release
should be an option. Under unconditional release, sometimes known as
personal recognizance, the accused promises to appear in court as ordered
(and, in some jurisdictions, to obey all laws). Sometimes a monetary
amount may be set by the court that would be paid only if the court deter-
mines that the accused has forfeited what is known in some jurisdictions
as an “unsecured personal bond” by failing to appear in court or commit-
ting a new offence while in the community pending trial. In other cases,
pre-trial release may be predicated upon additional requirements. Courts
may require the accused, a relative or a friend to provide security in the
form of cash or property, a measure designed to ensure that the accused
has a financial stake in fulfilling the conditions imposed regarding court
appearance and behaving in other specified ways. This form of bail affords
an immediate sanction if the accused fails to obey the conditions set for
releasing him from pre-trial detention: the bail money or property is
forfeited to the state.

In many countries, this security takes the form of monetary bail, or money
that the accused pays to a court as a guarantee that he or she will conform
to the conditions set for pre-trial release. Variations on this are possible.
For example, the accused may not necessarily have to pay the money over
directly to the court (or in some instances to the police), but rather pro-
vide a so-called bail bond or surety that guarantees that he, or someone
acting on his behalf, will pay the money if called upon to do so.

Authorities should confirm that the accused person is able to meet the
requirements that are set. If not, it is likely that the accused person will
return to pre-trial detention. The following should be considered when
evaluating the various requirements that might be imposed:
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® A requirement to appear in court as ordered may appear on its face

a minimal requirement. Even so authorities should ensure that
required court appearances are not excessive in number and that
the scheduled hearings are meaningful in that they move a case
toward completion. Long delays in finalizing cases are unacceptable
even when the accused is not in pre-trial detention.

While common law countries in particular make widespread use of
monetary bail as a precondition for release, it can be argued that
the measure unfairly discriminates against the poor. Well-to-do
accused persons are better able to post bail than the poor. Courts
can help minimize this potential unfairness by setting realistically
proportionate bail amounts to the accused person’s means, where
bail is considered necessary to ensure the appearance of the accused
for trial. In practice, however, courts tend to set the amount of bail
with the seriousness of the offence in mind, so that those facing a
long term of imprisonment may receive a higher bail requirement
than they are able to meet financially. The result is that a court may
decide that an accused person should be released subject to the post-
ing of a bail, but in practice that person remains in jail, unable to
meet the stipulated bail, even where the amount may seem modest
but exceeds the accused person’s means. This undermines the
court’s finding that, in principle, the accused person is not some-
one who needs to be kept in prison pending trial.

Orders restricting certain activities of the accused may effectively
counter specific threats posed by the accused person in the com-
munity. However, they may also hinder the accused person’s legit-
imate activities. An order to refrain from certain forms of conduct
or to stay away from a specific location or district, may, for example,
make it difficult or impossible for the person to work while await-
ing trial. Authorities should avoid such restrictions whenever pos-
sible or tailor such restrictions as narrowly as possible. If necessary,
they should search for a way to compensate for the loss of the
ability to earn a living.

A requirement to surrender identity documents such as passports is
an effective tool to prevent the flight of an accused person. Such a
requirement may cause unintended consequences. Authorities
should consider whether the accused needs the documents to work,
withdraw money, or interact with the state bureaucracy. In some
countries, courts may order that the defence counsel for the accused
take possession of such documents, with leave to allow their
appropriate use.

Direct supervision in the community by a court-appointed agency
gives the authorities considerable control over the accused person,
but it is an intrusive alternative that greatly limits freedom and
privacy. Direct supervision is also expensive, as the agency that
performs it has to provide a resource intensive service.
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® Electronic monitoring serves as an additional means of surveillance
that can monitor compliance with other measures. It can determine,
for example, whether a person is obeying an order to remain at a
specific address or to keep away from a specific district. It is, how-
ever, relatively intrusive, requires considerable technological sophis-
tication to implement, and can be subject to legal challenges as to
its proper functioning in the event of data associated with violations
being used as the basis of revocation of pre-trial release.

® Finally, the collision of long trial delays with a lack of public under-
standing of pre-trial release and of the presumption of innocence
prior to trial as fundamental rights may produce, among develop-
ing countries and elsewhere, the misapprehension that an accused
has “gotten away” with the crime and will go unpunished. This has
unfortunately led to some in the community to take justice into their
own hands when the accused has been released pre-trial—sometimes
with fatal results. In addition to the prompt and meaningful reso-
lution of pending criminal cases, public education regarding pre-trial
release and the presumption of innocence is essential to promote
safety in the community.

3.4 Infrastructure requirements for
alternatives to pre-trial detention

The advantages and disadvantages of various alternatives to pre-trial
detention are often debated in the abstract, as if the deciding authority
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could choose freely among various options. But for alternatives to function
properly, the state must first create the appropriate framework. For some
alternatives, the state needs only a formal legal authorization that allows
their use; in other cases, it must set up a more elaborate infrastructure.

For a limited number of alternatives to pre-trial detention, a legislative
framework is all that is needed. With that in place, an authority can release
an accused person pending trial on the basis of a pledge that he or she will
appear before a court. Similarly, no supervisory mechanisms are needed to
impose requirements that the accused person not interfere with the course of
justice, not engage in particular conduct, not leave or enter specified places
or districts, not meet specified persons or remain at a specific address.

In most cases, however, the authority that makes the decision to release a
person into the community will want to ensure that there are mechanisms
in place to assure compliance with the conditions set. These mechanisms
also help reassure and protect victims of crime. Each of the following con-
ditions for release needs some development of infrastructure:

® Reporting to a public authority requires that the authority—the
police or the court, for example—is accessible at reasonable times
to the accused person and that it has in place an administrative
structure that is capable of recording such reporting reliably.

® Surrendering identity documents also requires a careful bureaucracy
that can ensure that such documents are safely kept and returned
to the accused when the rationale for retaining them is no longer
supported by the circumstances.

® Direct supervision requires that there be an entity that can conduct
such supervision.

® Electronic monitoring requires a considerable investment in tech-
nology and the infrastructure to support it.

® Provision of monetary security requires sophisticated decision-
making to determine the appropriate level of security as well as a
bureaucracy capable of receiving and safeguarding monetary payments.

3.5 Who should act?

The involvement of the following individuals and groups is essential:

Law enforcement officials typically have the first contact with the
suspects. They have a particular duty to keep any detention as short
as possible. By conducting investigations speedily, they can ensure that
the time for which suspects and persons awaiting trial are incarcerated
in kept to a minimum.

Prosecuting authorities also have an important role in ensuring
speedy trials and thus minimizing pre-trial detention. They act as the
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link between the police and the courts, which puts them in a crucial
position to speed up the criminal process and to suggest or urge, where
appropriate, the use of alternatives to pre-trial detention.

Defence lawyers have the obligation to advocate vigorously on behalf
of their clients and to assert their clients’ rights, including pre-trial
release and prompt resolution of the investigation and any resulting
charges against them. Where fully qualified defence lawyers are not
readily available to represent criminal suspects and the accused,
paralegals may perform this function.

The judiciary must foster recognition of the right of accused persons
to the presumption of innocence; that pre-trial detention should be the
exception rather than the norm; and where detention is ordered, that
the status of detained defendants and suspects must be reviewed; and
finally that the conduct of criminal trials and related proceedings be
expeditious, as required by law.

Administrators have a crucial role to play in creating both an infra-
structure that makes it possible to implement suitable alternatives to
pre-trial detention and a case management system that provides suf-
ficient resources for the timely and meaningful resolution of criminal
cases.
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4.1 Sentencing

The sentencing of convicted offenders constitutes the most deliberate
and frequent use of imprisonment. The key guiding principle to be
used, if imprisonment is to be reduced, is that of parsimony, that is,
the imposition of imprisonment as sparingly as possible, both less
often and for shorter periods. A careful examination of each case is
necessary to determine whether a prison sentence is required and,
where imprisonment is considered to be necessary, to impose the
minimum period of imprisonment that meets the objectives of
sentencing.

The focus should not be only upon changing the practices of the judiciary
in sentencing, however. Many criminal systems operate within a legal
framework that imposes mandatory minimum terms of imprisonment for
certain offences without further consideration of the facts of a case. As a
first step in reducing the use of imprisonment, reformers should review
the legal framework for sentencing. Not only should judges be encour-
aged to consider alternatives to imprisonment, they must have the legal
authority to exercise discretion in sentencing and the ability to consider
alternatives under the law. Specific legislative reforms may also reduce the
number of prisoners. For example, a legislative requirement to take into
consideration at sentencing the time an offender spent in pre-trial deten-
tion might promote shorter overall imprisonment. The box below details
a practical example of revising legislation.

25
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Parsimonious use of imprisonment can be achieved when courts impose  “Non-custodial measures
non-custodial sentences. Such alternatives will first be discussed in detail Should be used in
below, followed by a discussion focusing on the potential role such alter- accordance with the
natives have on the sentencing process. It is important to note that non- P’ inciple ,Of minimum
custodial sentences should serve as alternarives to imprisonment, rather intervention.”

than as additional penalties imposed on people who would not have been  _7oky0 Rules

sentenced to imprisonment in the first place. This principle is clearly

stated in the Tokyo Rules: “Non-custodial measures should be used in

accordance with the principle of minimum intervention.”!’

4.2 Possible alternatives to sentences of
imprisonment

Alternatives to imprisonment, like imprisonment and other forms of pun-
ishment, may not be cruel, inhuman, or degrading. Even if they are not
inherently so, alternatives may violate human rights standards and norms
if used inappropriately or improperly. Moreover, no matter what the

Rule 2.6.
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motivation for the imposition of a particular alternative may be, it should
be recognized that the offender receiving it will experience it as punitive.

What is an acceptable punitive element for an alternative to a sentence of
imprisonment? A penal philosopher has suggested that community sanc-
tions, which make up an important part of such alternatives, should “be of
a kind that can be endured with self possession by a person of reasonable
fortitude”.?® As a general test, this is a sound point of departure. It
excludes corporal punishment, for example, because it directly attacks the
offender’s health and/or well-being. It would also rule out sanctions that,
while they pose no threat to the physical integrity of offenders, would
nevertheless humiliate them. The Tokyo Rules require that “[t]he dignity
of the offender subject to non-custodial measures shall be protected at all
times.”?! This Rule is complemented by a further provision protecting the
right to privacy of both the offender and his family in the application of
non-custodial measures.??

Imprisonment has an obvious punitive element: the loss of liberty. The
punitive element of alternative sanctions may not be so easily identifiable,
all the more so if the alternative sanction itself is not clearly defined by the
legal framework. Where a court imposes a general sentence of community
service, but delegates to another entity the extent and conditions of that
service, the sentence is both undefined and unpredictable, undermining
basic rule of law principles. The Tokyo Rules recognize the danger of such
arbitrary sentencing and require, in peremptory terms: “The introduc-
tion, definition and application of non-custodial measures shall be pre-
scribed by law.”? The rule limits the power of courts to create and impose
what are known as bespoke sentences, that is, unique non-custodial
punishments that do not derive from an established penal framework.

The legal definition of sentencing alternatives also helps avoid excesses in
otherwise acceptable sentences. Where the law provides for some form of
community work as a non-custodial punishment, it should also require
the court to determine total hours to be worked, and where an appropriate
protocol (one that complies with human rights standards and norms) has
not been approved by the judiciary, limit the maximum number of hours
per day and week a person under such sentence may be required to work.
The court should also stipulate precisely and communicate clearly the
conditions that individual offenders must meet.?* Like other alternative
sanctions, community service also requires the formal consent of the
offender on whom it is being imposed.

A, von Hirsch, “The Ethics of Community-Based Sanctions” (1990) 36, Crime and Delinquency,
pp. 163-173.

2IRule 3.9.

2Rule 3.11.

ZRule 3.1.

2"Rules 12.1 and 12.2.
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The Tokyo Rules list a wide range of dispositions other than imprison-
ment for the sentencing stage and which, if clearly defined and properly
implemented, have an acceptable punitive element:

(a) Verbal sanctions, such as admonition, reprimand, and warning;
(b) Conditional discharge;
(¢) Status penalties;

(d) Economic sanctions and monetary penalties, such as fines and
day-fines;

(e) Confiscation or an expropriation order;

() Restitution to the victim or a compensation order;
(¢) Suspended or deferred sentence;

(h) Probation and judicial supervision;

(1) A community service order;

(7)  Referral to an attendance centre;

(k) House arrest;

()  Any other mode of non-institutional treatment;

(m) Some combination of the measures listed above.?

The Tokyo Rules list alternative sentencing dispositions, but they neither
describe the substance of these dispositions nor do they elaborate on
the administrative structures needed to implement them as realistic
sentencing alternatives to imprisonment, not the least of which is a
decision-making process that is supported by key stakeholders in the
criminal justice system as well as the public in general. Alternative dispo-
sitions to sentencing will be discussed in greater detail in section 4.3
below, with a discussion in section 4.4, which follows, of the general
umbrella of administrative support and infrastructure structure needed to
implement sentencing alternatives so that they are readily available and
accessible.

4.3 Specific non-custodial sentences

Because the terminology used to describe non-custodial sentences varies
greatly across the world, the terminology in this handbook is consistent
with that used in the Tokyo Rules in describing the substance of alterna-
tive sentencing dispositions and their administrative requirements.
However, other terms, and indeed other non-custodial sentences, may
also be acceptable if their punitive elements meet the standards of human
dignity and the rule of law discussed above.

»Rule 8.2.
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These include:

(a)

()

(©

(@)

Verbal sanctions, such as admonitions, reprimands, warnings
or unconditional discharges accompanied by a formal or infor-
mal verbal sanction are some of the mildest responses that a
court may upon a finding of guilt or legal culpability. Where
the appropriate legal frameworks are in place, such a sentenc-
ing disposition may be imposed without further ado. Although
they are formally sanctions, they have the effect in practice of
ensuring that the criminal justice system is not further involved
in the matter. They require no administrative infrastructure.

Conditional discharges are also easy to impose. However,
authorities may need to set up some mechanism in the com-
munity to ensure that the conditions that a court may set when
discharging the offender without imposing a further penalty
are met. If authorities task the existing police force with this
responsibility, they should recognize the additional administra-
tive burden it entails.

Status penalties deny the offender specified rights in the
community. Such a penalty might, for example, prevent some-
one convicted of fraud from holding a position of trust as a
lawyer or director of a company. It might prevent a doctor
convicted of medical malpractice from continuing to practice
medicine. Status penalties should relate the loss of status to
the offence and not impose restrictions on offenders that are
unconnected to the offence committed.

On their face, status penalties are also less expensive alterna-
tives to imprisonment. The court can impose them easily if it
has the relevant information about the status of the offender.
Status penalties, however, can have hidden costs. They may
prevent the offender from earning a livelihood, and, if the
offender’s skills are scarce, the whole community may suffer
from his/her professional ban.

Economic penalties are among the most effective alternatives
in keeping many offenders out of prison. Fines also appear
relatively simple to use, but the imposition of fines and their
implementation require some administrative support.

Some believe that setting fixed fines for specified offences
avoids difficult questions about what the amount of the fine
should be in a particular case. However, a fixed fine hits the
poor much more harshly than the rich. Courts should there-
fore reserve fixed penalties for relatively petty offences for
which imprisonment would not normally be considered or
where it may be assumed that all offenders have some income
from which to pay the fines. Speeding fines—where the
amount of the fine is linked directly to the extent to which
the speed limit was exceeded—are examples of the latter.
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In other cases, the requirements of equality demand that an
attempt should be made to ensure that the fine is also related
to the income of the offender so that the fine should have an
equal “penal bite”. Often the court can manage this by inquir-
ing into the income of the offender and then adjusting the fine
upwards or downwards as warranted. This method can, how-
ever, only provide a rough equivalence between offenders of
differing financial means. The box below gives an example of
how to deal with this issue.

The administration of a system of fines requires a relatively
complex bureaucracy attached to the court system. The
bureaucracy must provide for the receipts from fines as well
as transferring payment to the state. Inadequate monitoring
provides fertile ground for corruption. Further, for a day-fine
system to function fairly, the bureaucracy must have an accu-
rate way to determine the income of offenders. Where a state
has a tax system that generates reliable data about individual
incomes and where the law allows such data to be used by
the courts, this might not be a problem. However, in many
countries, accurate information of personal income is difficult
to obtain without considerable effort and expense.

Fine defaulters should not face automatic imprisonment if they
fail to pay their fines. Authorities should pay attention to other
possible solutions to deal with defaulters. For example, they
may work in the community, or the state may provide them
with work, so that they can pay their fines with the proceeds
of their labour.
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(e) A confiscation or an expropriation order is mentioned by
the Tokyo Rules as a type of sentencing case disposition.
However, many jurisdictions do not regard this as a sentence
to be imposed by a court at all, but merely as a consequence
that follows a crime. In some jurisdictions, the confiscation
and forfeiture mechanisms may reside beyond the jurisdiction
of the criminal courts. The statutory framework, wherever it
resides, may direct that authorities confiscate the proceeds of
crime and, upon liquidation of non-monetary assets, forfeit the
money to the state. To implement confiscation orders fairly,
however, courts need detailed evidence showing that particular
monies found in the possession of an offender are the product
of the crime rather than legitimate income from other sources.

Expropriation orders must be linked closely to the crime or
they can become problematic. In fact, expropriation is more
comparable to a fine paid in kind rather than in money. For
an expropriation order to be proportionate to the crime, a care-
ful investigation must be made in the same manner as for a
day fine (above). The attendant effort in assessing the mate-
rial position of the offender is similar, but the state has the
added burden of dealing with the goods or property that might
be expropriated from the offender.

() Restitution to the victim or a compensation order both
overlap to some extent with a fine in that, from the perspec-
tive of the offender, they are economic penalties. They are also
subject to similar challenges in determining an amount pro-
portionate to the ability of the offender to pay. The box below
provides a practical example of compensation.

Research in Nigeria and other African countries shows that there is a long tra-
dition of paying compensation to victims in lieu of other punishment for even
the most serious of crimes. Often such compensation is simply paid outside
the formal legal process and the criminal law is not invoked at all. In part, this
happens because the criminal law is not flexible enough to recognize the
need for compensation. Additional provision for such orders is required,
which would also help avoid situations where offenders privately buy their
way out of publicly taking responsibility for their crimes.*

*Adedokun A. Adeyemi, “Personal Reparation in Africa: Nigeria and Gambia” in Zvekic (ed.)
op. cit. pp. 53-66.
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From a wider perspective, restitution and compensation fulfil
other important criminal justice goals. Experts recognize pro-
visions for victims as an important objective of criminal jus-
tice. Of particular significance in this regard is the Declaration
of Basic Principles of Justice for Victims of Crime and Abuse
of Power, which provides that, where appropriate, offenders
should make restitution to victims, their families or depen-
dants.?® Such restitution, the Declaration explains, “should
include the return of property or payment for the harm or loss
suffered, reimbursement of expenses incurred as a result of
victimization, the provision of services and the restoration of
rights”.’

The Tokyo Rules do not define compensation orders; how-
ever, compensation orders can be taken to refer to victim resti-
tution as well, in particular in a sentencing order in which a
payment is required to be made to a state-run victim compen-
sation fund. In this manner, the victim is guaranteed redress
without having to wait for the offender to complete payment
of the order.

The Handbook on Fustice for Victims elaborates on the general
value of restitution and compensation, pointing out that this
is a socially constructive sentence that also offers “the great-
est possible scope for rehabilitation”.?8

From the specific perspective of alternatives to imprisonment,
the court must pay careful attention to the assessment of vic-
tim loss when imposing restitution, whether directly or by for-
mal compensation order to which the state must contribute.
It can do this in various ways. The Handbook on Fustice for
Victims suggests the following:

In some jurisdictions, the prosecutor negotiates directly
with the defence counsel, after substantiating all losses
with the victim. In other cases, assessments of the loss
may be made solely by the probation officer as part of the
pre- [trial] sic sentencing investigation. No matter how the
process occurs, the victim is generally required to present
receipts or other evidence to substantiate the actual losses
suffered. In Canada, the Criminal Code provides that
restitution can be ordered as an additional sentence to
cover “readily ascertainable” losses.?’

26Article 8 of the Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power.
“TArticle 8.

Handbook on Fustice for Victims, p. 47.

2"Tbid.
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In jurisdictions that follow a French or German model, the
victim, represented as parti civile or Nebenkliger by counsel,
assists the court at the trial. Such a representative should help
provide the information on which such restitution or compen-
sation can be based, but the court bears the ultimate respon-
sibility in this regard. If compensation claims can be
considered at the time of the criminal trial, this will bring vic-
tims relief and means that they do not have to bring a subse-
quent civil action. In some jurisdictions, however, there are
legal obstacles to adopting this practice.

The implementation of restitution to the victim may require
a degree of supervision by the state. In practice, it may be dif-
ficult for the court that orders such restitution to supervise its
payment, and it may need the involvement of the probation
service (see below) or a similar bureaucracy involved in the
administration of sentences to put it into practice. Altern-
atively, a court may be able to rely on the community to ensure
that the compensation is actually made as ordered. Care must
be taken however, to ensure that the authority given to a
community to enforce compensation is strictly limited.

A victim compensation scheme, particularly if it is paid by the
state in the first instance, requires a major investment in
administrative infrastructure. The form that this takes will vary
according to the social welfare or criminal justice systems in
place when such a scheme is introduced. It may be possible,
for example, to make compensation payments through an
existing system. Other countries have found it more effective
to set up a separate victim compensation fund with its own
administration. Such a fund can then consolidate payments
from fines, compensation paid by offenders, and other sources,
using them to guarantee compensation to victims. One draw-
back is that offenders are very often so poor that the amount
they are able to contribute is negligible. The difficulty in find-
ing the additional resources to provide adequate compensation
and to pay for the administration of the fund may make it an
unrealistic proposition in developing societies.

Suspended or deferred sentences are dispositions that a
court can impose without much difficulty. The suspended sen-
tence, where a sentence of imprisonment is pronounced, but
its implementation suspended for a period on a condition or
conditions set by the court, is ostensibly an attractive alterna-
tive to imprisonment. The threat of imprisonment is made
(and heard by the public) and, it is hoped, has a deterrent
effect, but ideally the sentence will not need to be imposed
because the conditions have been complied with by the
person under sentence.
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Even suspended and deferred sentences create some extra
administrative obligations at the implementation stage. If the
conditions of suspension or deferral are not met, an adminis-
trative structure must ensure that the suspended or deferred
sentence is imposed, including the scheduling of a hearing to
determine whether the terms have been violated. While this
may seem relatively simple, a degree of sophistication is
required in the procedures when sentence is imposed for a
subsequent offence, if that is also the basis for the revocation
of the deferral or suspension of sentence. The administrative
structure must take steps to ensure that, if necessary, earlier
suspended sentences are brought to the attention of the court
or the earlier process of sentencing that may have been
deferred is revived. Suspended sentences should, however, not
be triggered automatically; the authorities should decide in each
instance whether imposition of the sentence is appropriate.

If the conditions of suspension or deferral are more complex,
an entire bureaucracy may be required to ensure that infringe-
ment of such conditions is brought to the attention of the court
so that it can decide whether to bring the suspended sentence
into effect or impose a sentence where it has earlier deferred
from doing so.

Probation and judicial supervision are not defined in the
Tokyo Rules or even discussed in the official commentary on
the Rules. Perhaps this is not surprising as there are different
understandings of probation. In many jurisdictions, the func-
tion of probation historically was almost exclusively one of wel-
fare. Placing an offender “on probation” meant only that a
social welfare service would pay particular attention to an
offender’s welfare and other needs. While this is still the case
in many countries, in others, the probation service has evolved
into an agency that is primarily responsible for ensuring that
offenders carry out orders of the court about what they must
or must not do to remain in the community instead of being
imprisoned. This “intensive probation”, as it is sometimes
called,*® may form part of the probation order and may help
protect victims of crime against offenders. Alternatively, the
probation order may relate to other sentencing dispositions
that are implemented in the community. For the purposes of
this handbook, we will characterize the probation service as
the entity of government that provides information to the
criminal justice system, particularly on sentencing, and/or
monitors whether offenders meet the requirements of commu-
nity sentences imposed upon them, while assisting them with
problems they might face.

30See N. Morris and M. Tonry, Between Prison and Probation: Intermediate Punishmments in a Rational
Sentencing System, Oxford University Press, New York, 1990.
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*Rule 17.

Whatever the emphasis in probation, a court cannot order pro-
bation without the existence of an appropriate service infra-
structure. The probation service must provide the court with
the information it needs. These may be known as the social
inquiry reports to which the Tokyo Rules refer.>! Such reports
describe the background of offenders, detail the circumstances
of their lives relevant to understanding why they committed
their offences, and recommend sentencing alternatives, such
as treatment for substance abuse, which may help the offender
change the behaviour that triggers offending. They must also
include information about how the offender is likely to cope
in the community as well as with any conditions or restric-
tions the court might consider imposing.

Most importantly, the probation service must be able to imple-
ment the probation order of the court by providing the serv-
ice support and supervision of other conditions of probation
that the court imposes. This may include the implementation
of other community dispositions such as restitution to a vic-
tim, conditionally suspended and deferred sentences, and even
community service orders and house arrest. The Tokyo Rules
refer to judicial supervision in the same context as probation.
While the courts cannot carry out supervision directly, they may
be able to involve community organizations in this function.

A community service order requires an offender to do
unpaid work for a specified number of hours or to perform a
specific task. As its name suggests, the work should provide a
service to the community. Before imposing such an order, the
court needs reliable information that such work is available
under appropriate supervision. The box entitled “Using com-
munity service orders, to address drunk driving” provides a
practical example of the use of community service orders.

Community service requires close supervision to verify that the
offender does the work required and that he or she is neither
exploited nor forced to work beyond what is required or under
unacceptable conditions. In many jurisdictions, the probation
services or officials performing an equivalent function bear pri-
mary responsibility for ensuring that these requirements are met.

The importance of public participation in the implementation
of non-custodial measures is emphasized in the Tokyo Rules??
and community service orders can be a good place to contem-
plate such participation. Members of the community can
provide work opportunities for offenders; they should not,
however, perform enforcement or disciplinary functions. For

3IRule 7.1 and section 4.4 below.
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example, they should not make the final decision on whether
an offender has failed to perform community service as ordered
by the court, as this may well determine whether further steps
are taken against him. The box entitled “Helping local institu-
tions through community service” illustrates a case study of a
member of the public helping develop a work opportunity that
serves the community.
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(k)

Referral to an attendance centre, a facility where the
offender spends the day, returning home in the evenings.
Attendance centres, also known as day reporting centres, may
provide a centralized location for a host of therapeutic inter-
ventions. Many offenders have considerable need for therapy
or treatment, with drug addiction the predominant need in
many jurisdictions. (See the section on drug courts, chapter 6,
section 6.3, “Special categories, drug offenders”.) Other
programmes such a centre could offer a range from anger
management to skills training. Offenders are more likely to
respond positively to such programmes when they are con-
ducted under the relative freedom of attendance centres in
communities as compared to a prison setting.

Use of attendance centres by the courts assumes foremost that
a jurisdiction has invested in an infrastructure of attendance
centres that offer the range of programmes determined to be
necessary. Judges need to be regularly informed and updated
as to what such centres offer, whether programmes have vacan-
cies, are at capacity, or have waiting lists, as well as what may
be available in a particular community. Finally, in order to
require a particular offender to attend a centre, judges need
particular information about the offender and his or her needs,
which may require a medical and/or psychological assessment
in addition to an investigation of the offender’s social history.
(See social inquiry report below.)

House arrest is a relatively harsh sentence, but it is still less
intrusive than imprisonment. Homes of offenders vary enor-
mously. In some countries, many live on the streets, others in
grossly overcrowded conditions. If house arrest were imposed
for the full 24 hours of the day, it would place an intolerable
burden on the offender’s many housemates. It would also
mean that an offender’s home would become his prison, except
that, unlike prison, he would be responsible for meeting his
own basic needs. Various means of electronic monitoring dis-
cussed below could further increase the oppressiveness of
house arrest.

To avoid excesses, the court can restrict the hours of house
arrest. This could, for example, allow an offender to remain
gainfully employed during the day but leave him confined to
his house at night. With a supply of good information, the
court should be able to distinguish between cases where house
arrest may be imposed without too severe a disruption to the
lives of other inhabitants of the same house. It can also tailor
enforcement measures accordingly.
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() Other modes of non-institutional treatment are allowed
by the Tokyo Rules. They give states the flexibility to develop
new forms of non-institutional treatment or to reinvigorate cus-
tomary alternatives that may have fallen into disuse. Such alter-
natives must not infringe on fundamental human rights
standards. They should also be articulated clearly in law.

(m) Some combination of the measures listed above is a com-
mon sense indication that a court is not limited to a single
disposition. In practice, courts often set a list of conditions
that may refer to more than one category. The important prin-
ciple is that the overall punitive effect should not be excessive.

4.4 Infrastructure requirements for
sentencing alternatives

For courts to be able to select from a range of alternatives, they need a
considerable amount of information. To this end, the Tokyo Rules pro-
vide specifically for “social inquiry reports”?® to be made available to the
courts.?* The Rules contemplate formal official reports from a “compe-
tent authorized official or agency”. Rule 7 stipulates that such reports
should contain both information about the offender and “recommenda-
tions that are relevant to the sentencing procedure”. In many countries,
however, such formal reports may not be available. This does not mean
that other sources of information cannot be used for this purpose as long
as they meet the standards of the rules of evidence with respect to accu-
racy and reliability. Recommendations, too, may be received from other
sources but the court will need to evaluate such recommendations all the
more carefully to ensure that they are sound and objective.

Similarly, the implementation of some, although not all, alternatives
requires an infrastructure in the community. This may be provided by
specialist bodies, such as a probation service, which may play a role in
several alternative sentencing dispositions already discussed. Use may
also be made of other official structures, such as the police, for whom a
degree of responsibility for the implementation of sentences will be only
one responsibility among many.

A modern development is the increasing use of technology to monitor the
implementation of sentences in the community. For example, offenders

#Social inquiry reports, also known as pre-sentencing or pre-disposition reports, are descriptions
of the background of offenders and the circumstances of their lives relevant to understanding
why they committed their offences, are made available to courts before they impose sentence.
Such reports may also include recommendations on sentencing alternatives.

*Rule 7.1.
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can be required to telephone regularly from home to ensure that they are
obeying a house arrest order. They may even have a device attached to
their telephones that measures whether they have been using alcohol
when they call in.

Electronic monitoring is being used increasingly not only to keep track of
people who are awaiting trial, but also as a means of enforcing a range of
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sentences that are implemented in the community.?® In some jurisdic-
tions, its use in the latter role has been controversial. On the positive side,
it is an effective way of keeping track of offenders who are serving their
sentences in the community. It also saves on personnel costs and avoids
potentially confrontational interactions with the offenders.

There are several other considerations, however. The technology may be
expensive. In less developed societies, it may not be possible to use elec-
tronic monitoring, as there is not the technical infrastructure to imple-
ment it. In other societies, technical difficulties will mean that it is a
solution for some offenders but not for others. This may result in unfair
discrimination. (The same applies to other technological solutions such as
those that require the use of a fixed telephone, which may discriminate
against those offenders who do not have access to such a telephone.)

In any event, it may be more desirable to have supervision conducted by
human beings rather than by machines. In many developing societies
where labour costs are low, it may even be more economical to employ
such supervisors rather than set up and maintain the complex technology
needed for electronic monitoring. Most fundamentally, the objection may
be made that the fitting of an electronic bracelet to an offender is an
infringement of privacy, if not of human dignity, that is itself a punish-
ment and not merely a technique for ensuring compliance with other
restrictions. Improvements in technology, such as the increased use of
mobile telephones as a means of monitoring, may allow some of these
considerations to weigh less heavily in the future.

4.5 Choosing alternatives to imprisonment
at the sentencing stage

The Tokyo Rules deal with the objective of sentencing in general terms
only. Rule 3.2 provides: “The selection of non-custodial measures shall
be based on an assessment of established criteria in respect of both the
nature and gravity of the offence and the personality, the background of
the offender, the purposes of sentencing and the rights of victims.”

Courts can implement the use of alternatives in a manner that meets these
multiple sentencing objectives, at least to some extent. This is particularly
true where a non-custodial sentence has an arguably equivalent punitive
effect to what the judge would otherwise seek to achieve with a prison
sentence. Those who emphasize that the key purpose of sentencing is to
give offenders their just desserts deal with this problem by scaling

»See Mike Nellis, “Electronic monitoring and the community supervision of offenders” in
Anthony Bottoms, Sue Rex and Gwen Robinson (eds.), Alternatives to Prison: Options for an inse-
cure sociery Willan, Cullumpton 2004 pp. 224-247; Annesley K. Schmidt “Electronic Monitoring
in the United States” in Zvekic op. cit. pp. 363-383.
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punishments to their penal impact. They have found that the punitive
impact of some custodial punishments overlaps with that of a range of
non-custodial punishments. (Different non-custodial sentences, such as a
substantial day-fine and a period of intensive probation, for example, may
also overlap.) This is typically most true for crimes of medium serious-
ness; very serious offences are typically punished with imprisonment,
while lesser offences do not attract imprisonment. For offences in the
middle range of seriousness, non-custodial penalties can best be used.
Given the imperatives for finding alternatives to imprisonment, they
should be imposed in lieu of imprisonment wherever appropriate.
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In practice, the difficulty is to ensure that this occurs to the extent possi-
ble. One means is to require, via legislation, judges to impose a non-
custodial sentence in all cases where they would have imposed short
prison sentences, that is, a sentence of six months or less. A number of
countries have used this strategy to good effect. See the entitled “commu-
nity service replaces short prison sentences” for an example of such a use.

If judges do not regard available non-custodial alternatives as realistic
options, however, there is a risk that they will respond by imposing
sentences of imprisonment that are just beyond the reach of the
statutory mandate, a sentence of eight months and one day under the
legisla-tion in the case study above, for example, making such an initiative
counterproductive. Constant emphasis on the sparing use of imprison-
ment and the substitutability of meaningful alternative sentences
for medium severity offences is the best antidote to this. The box
below provides a practical example of an alternative sanction achieving
credibility.
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Traditional practices may also serve as a model for alternative sentencing:

Given that the reason for considering non-custodial sentences in this
handbook is to create real alternatives to imprisonment, attention must
also be paid to the provision that is made for what happens if the offender
fails to fulfil the conditions of the non-custodial penalty. If, for example, a
fine is imposed that is beyond the means of the offender and the penalty
for failure to pay is an automatic term of imprisonment, the fine is not
really an alternative sentence.

Non-custodial sentences should be tailored to avoid this outcome. Fines,
for example, may be made payable in instalments, or community service
orders may have some flexibility in how many hours the offender must
work each week.

Most importantly, imprisonment should not be the automatic default
sentence for failure to fulfil the requirements of the non-custodial sen-
tence.?® Where, for example, an offender fails to meet the conditions of a
community service order fully or fails to make all the restitution to a vic-
tim that was required, a hearing should be held to determine the causes of
the failure. In deciding what further action is to be taken against the
offender, partial fulfilment must be seen as a proportionately positive

3Rule 14.1 of the Tokyo Rules.
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factor. A custodial sentence should not necessarily follow, but careful
consideration should be given to replacing the original non-custodial
sentence by another such sentence that will meet the objectives sought in
fashioning the original sentence.?’

Finally, in considering the implementation of non-custodial sentences, it
should be noted that there is an ongoing risk that the sentences developed
as alternatives to imprisonment will not be used for that purpose. They
may be imposed instead as additional penalties in cases where imprison-
ment would not have been seriously considered in the first instance, thus
widening the net of social control under the jurisdiction of the criminal
justice system. In terms of the principle of parsimony in sentencing, this is
generally an undesirable development, and steps should be taken to
prevent it.

4.6 Who should act?

The involvement of the following individuals and groups is essential:

Judges and courts, terms we use interchangeably in this section, are
the key players in the use of sentences that are alternatives to impris-
onment. They must exercise discretion to impose alternatives wherever
possible and, when imprisonment is unavoidable, to impose it for the
shortest possible period.

Legislators must create a framework of sentencing law that provides
for alternatives and encourages the sparing use of the sentence of
imprisonment.

Administrators help create suitable alternatives. Some alternatives
require a comprehensive administrative infrastructure before judges can
use them.

Probation officers must provide a consistent service to reassure
judges—and the public—that the alternative sentences they impose will
be adequately implemented.

Community leaders help persuade the public to accept offenders who
serve sentences in their midst and encourage the public to assist in the
implementation of such sentences.

Volunteers can also help implement community-based sentences. The
Tokyo Rules emphasize this with provisions for the training of volun-
teers and their reimbursement. They also call for their public recogni-
tion. However, as the official commentary on the Tokyo Rules notes:
“It should be clear that volunteers are not being employed in order to
take on work that ought to be carried out by professional staff fully
accountable to the implementing authority.”*®

*Rule 14.3.
*Commentary to Rule 19 of the Tokyo Rules.
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5. Early release

5.1 Forms of early release

Most countries in the world have mechanisms in place that allow
prisoners to be released before they have completed their full prison
terms, but these are not always conceived of as alternatives to imprison-
ment. Some forms of early release, such as parole, are often not used in
developing countries because of a lack of resources.

A strategy to develop such alternatives must seek to incorporate such
mechanisms, for early release potentially has considerable practical
importance in reducing prison numbers and in ensuring that imprison-
ment is used as sparingly as possible. Care must be taken, however, to
ensure that power to grant early release is not abused.

Early release can take a number of forms. These vary from measures that
range from relaxations of the prison regime that allow the prisoner a
limited amount of access to free society through conditional release in the
community to early unconditional release. Only conditional release in
the community is genuinely a matter of putting something in place of
imprisonment, but all these strategies are relevant to the wider objective
of reducing the use of imprisonment.

The Tokyo Rules also adopt a wide-ranging approach to this issue. The
official Commentary on the Tokyo Rules observes that the Rules relating
to the post-sentencing stage deal with “measures to reduce the length of
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prison sentences or to offer alternatives to enforcing prison sentences.”>°
Rule 9.2 lists “post-sentencing dispositions” that should be available to
achieve these objectives. They are:

® Furlough and halfway houses;
® WWork or education release;

® Various forms of parole;

® Remission; and

® Pardon.

Strictly speaking, the first two of these are not fully alternatives to impris-
onment. Prisoners who are granted furloughs, that is, short periods of
leave from prison in the course of terms of imprisonment, or who live in
halfway houses before being released into the community, remain prison-
ers in terms of the law and subject to the rules of prison discipline.
Similarly, prisoners who are temporarily allowed out of prison to work or
for educational purposes do not lose their “prisoner” status. These dispo-
sitions are still of value in allowing prisoners to improve themselves and in
easing their transition back to the community. See the box below for an
example of prisoners living in open prisons.

*Commentary to Rule 9 of the Tokyo Rules.
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As in the case of alternative sentences, the Tokyo Rules do not define the
different dispositions they list at the post-sentencing stage. In what
follows, an attempt is made to detail each of these categories:

Various forms of parole: The term “parole” is not found in all criminal
justice systems; the term “conditional release” may be preferable.
Conditional release, however, connotes various meanings to different
jurisdictions. For some, conditional release implies only that the prisoner
is released with the routine condition of obeying all laws and perhaps
remaining in regular contact with the authorities. For others, conditional
release may be limited to the release of prisoners with individualized post-
release conditions, thereby excluding cases where the only condition
routinely set is that the offender is to comply with all laws, and perhaps as
well, where conditions are set automatically.

In many parts of the world, however, the only conditions imposed are that
an offender does not commit a further offence during the remainder of the
sentence and/or that they report routinely to the authorities. These are
also the only conditions that some countries can realistically enforce. The
disadvantage to such conditions is that they are not related specifically to
the needs of the individual offender and are less likely to assist him or her
in transitioning from prison to a law-abiding life in the community.

Given these differences, we will define parole (or conditional release) as
the release of an offender on conditions that are set prior to release and
that remain in force, unless altered, until the full term of the sentence has
expired.

Conditional release can be mandatory when it takes place automatically
after a minimum period or a fixed proportion of the sentence has been
served, or it can be discretionary when a decision has to be made to release
a prisoner conditionally. In jurisdictions where prisoners have to apply for
parole before it is considered, they should be encouraged to do so.

Remission, in which a prisoner is released unconditionally before the
end of the sentence, is a form of unconditional release. Remission is usu-
ally awarded automatically after the offender has served a fixed propor-
tion of a sentence, but it may also be a fixed period that is deducted from
a sentence. Sometimes remission is made dependent on good behaviour
in prison. It can be limited or forfeited in part or whole if the prisoner does
not behave appropriately or commits a disciplinary offence.

Pardon, which ordinarily means release following the setting aside of the
conviction or sentence, is also a form of unconditional release. It is usually
an act of grace and favour by the head of state. A pardon takes two forms.
In one, a pardon releases the offender and entirely sets aside his convic-
tion and sentence. The other form, also known as amnesty, moves
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forward the release date of an offender or class of offenders. A head of
state would also order an amnesty. This terminology is not fixed, though,
and pardon and amnesty are used interchangeably.

Some countries have considered broad-scale early release programmes.
The box below presents a practical example.

5.2 Early release: concerns and responses

Even though early release, whatever its form, reduces prison populations,
it is met with a number of concerns. Not all of these apply with equal force
to all forms of early release.

Concern: Early release undermines the authority of the sentencing court
and thus of public trust as it results in the offender serving a different
sentence to that which was publicly imposed.

Authorities need to make clear to all concerned that a sentence includes
the possibility of early release. They must spell out openly the basis for
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such a release and what conditions would apply to it. They should explain
these issues at the time of sentencing, when public attention is most
focused on the justness of the penalty. Offenders should also know at an
early stage what they must do to qualify for early release and how they
need to behave to ensure that they do not lose eligibility for such a release.

Concern: Early release reduces the protection that a prison sentence offers
the public, for at least a time, from offenders who are incarcerated.

The vast majority of offenders are released at some stage. A planned con-
ditional release that facilitates their integration into the community offers
the public better protection because it makes it less likely that former
offenders will continue their criminal behaviour.

Restrictions placed on potentially dangerous offenders after their release
into the community may also help reassure the public. But this route
requires a delicate balancing of interests. Restrictions the public may
regard as necessary may not be those that will best allow the offender to
reintegrate into society. This is particularly true if restrictions continue
beyond the duration of the originally imposed sentence. Such restrictions
are no longer alternatives to imprisonment, but are instead additional
burdens on an offender who has already finished his full sentence. If the
law allows these further restrictions, courts should impose them only on
highly dangerous offenders and then only for the shortest possible period.

Concern: Early release is unfair to offenders. It is sometimes granted or
refused arbitrarily.

Authorities must put in place procedures to ensure fairness in such deci-
sions. The simplest approach is to grant early release automatically when
a fixed proportion of the sentence has been served. This, however,
removes authorities’ discretion in evaluating whether an offender is ready
for release on the basis of prison behaviour and the risk he or she may still
pose to society at large. In practice, particularly where the prisoner is
serving a short sentence, it may be unrealistic to attempt an evaluation, in
which case the prisoner should be released when a set minimum period
has been served.

Where early release is conditional on good behaviour in prison, it is
important that the presence or absence of such behaviour be determined
fairly. The European Court of Human Rights has recognized that a
penalty of loss of remission for a disciplinary infringement may be
regarded as the equivalent of an additional sentence of imprisonment.*°
The disciplinary procedure resulting in such an outcome must therefore

YEzeh and Connors v United Kingdom nos. 39665/98 and 40086/98 ECHR 2003-X (19.10.2003).
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meet the procedural standards of due process required for a criminal trial
even if it is not formally labelled as such.

Pardons and amnesties are particularly vulnerable to the criticism that
they may be arbitrary and lead to abuse of power and corruption. The tra-
ditional view is that these powers exercised by the head of state are not
subject to judicial review. This is also expressed in the Tokyo Rules,
which provide that “post sentencing dispositions, except in the case of par-
don, shall be subject to review by a judicial or other competent independ-
ent authority, upon the application of the offender”.*! More modern
administrative law in a number of jurisdictions recognizes, however, that,
while heads of state have very wide discretion when exercising these (pre-
rogative) powers, they are still bound by constitutional principles that
outlaw arbitrariness and unfair discrimination. If they infringe against
these principles, they, too, can be challenged in court.

Concern: Conditions set on release may tmpose an additional burden on the
sentenced prisoner that was not envisaged at the time of his sentence, thus
exposing him to the risk of being punished twice.

The authorities must choose the conditions carefully. Not all the alterna-
tives to imprisonment suitable for the sentencing stage are appropriate as

4Rule 9.3. Emphasis added.
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conditions of release. A court may not release a prisoner on condition that
he pay a fine, for example, if it did not impose a fine in the original
sentence. The conditions that are imposed should relate either to assisting
the reintegration of the prisoners into society or to exercising a measure of
control on them while they are subject to such conditions.

The offender may still perceive the conditions of release as additional
punishment, even if they were imposed to further the objectives noted
above. To help alleviate these concerns, the authorities should give
prisoners the choice of whether to accept early release on the conditions
proposed by the authorities. The authorities should also review the condi-
tions regularly to determine whether the restrictions imposed on the
offender’s liberty continue to be necessary.

5.3 Early release on compassionate
grounds

An established system of early release provides the prison system with
alternatives for dealing with offenders who may be particularly vulnerable
to the rigours of imprisonment, a vulnerability that may emerge after
initial sentencing.




54 HANDBOOK OF BASIC PRINCIPLES AND PROMISING PRACTICES ON ALTERNATIVES TO IMPRISONMENT

The terminally ill are a category of prisoner for whom early release would
be considered appropriate, if not automatic. Some criminal justice sys-
tems have special procedures to consider accelerated parole for the termi-
nally ill; others might make use of special pardons. Once it is established
that these inmates have no hope of recovery, the criminal justice system
should release them without delay and make arrangements for their
continued medical treatment in the community. As they are highly
unlikely to re-offend, courts generally need not set strict conditions
governing their release. The box entitled “Terminally ill prisoners targeted
for early release” highlights a practical example of guidelines for the early
release of the terminally ill.

Criminal justice systems should also consider releasing the very elderly on
compassionate grounds, even if they are not terminally ill. Prisons are not
suitable institutions for old people. A practical difficulty is that the elderly
may not have a ready-made support network when they return to society.
The criminal justice system should therefore pay particular attention to
finding them appropriate accommodation on release.

5.4 Conditional release and its
administrative infrastructure

The Tokyo Rules do not specify the conditions that may be set for the
release of sentenced prisoners, and, therefore, provide no guidance on the
institutional arrangements necessary to facilitate this alternative to
imprisonment. The Council of Europe’s 2003 recommendation on con-
ditional release (parole) offers some assistance. It suggests the inclusion,
in addition to the standard requirement that the offender does not re-
offend during the remainder of the sentence, of individualized conditions
such as:

® the payment of compensation or the making of reparation to victims;

® entering into treatment for drug or alcohol misuse or any other treat-
able condition associated with the commission of crime;

® working or following some other approved occupational activity, for
instance, education or vocational training;

® participation in personal development programmes;

® a prohibition on residing in, or visiting, certain places.*?

The infrastructure required to implement these conditions is similar to
that required for the implementation of non-custodial sentences dis-
cussed in sections 4.3 and 4.4 of chapter 4. A probation service can assist

“2Recommendation Rec(2003)22 of the Committee of Ministers of the Council of Europe on
conditional release (parole), adopted on 24 September 2003, para. 8.
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offenders who are conditionally released in meeting the conditions that
are set for them, while also ensuring that they do so. Courts can also use
electronic technology, including tagging, to monitor aspects of conditional
release, such as the requirement that a person resides at a fixed address or
does not visit a particular place. The advantages and disadvantages of the
use of probation officers and electronic monitoring apply in the support of
conditional release just as they did in the use of non-custodial sentences.

The community must cooperate to make some early release conditions
viable. A chief concern is finding work for offenders who are subject to
conditional release. Ideally, private employers would offer offenders work
of the type that they would be likely to continue after completing their
sentences. Educational or vocational training and personal development
programmes offered to conditionally released offenders must also be
available in the community. Even if the state does not directly provide
work for conditionally released offenders or the training and programmes
they may need, it plays a crucial coordinating role to ensure that knowl-
edge of what is available is conveyed to the authorities who decide on con-
ditional release.

An infrastructure that supports proper decision-making about early
release must exist. In many countries, a parole board, a body loosely affil-
iated with the authority responsible for execution of sentences, makes
these decisions. Such a parole board should be able to make its decisions
independently. In some others, the judicial authority makes these deci-
sions, helping to ensure that they are independent.

Authorities increasingly recognize the need to ensure that decisions on
early release, whoever makes them, are handled in a way that is procedu-
rally fair to the offender. This means that the infrastructure must provide
the decision-maker with the necessary information about the prisoner, his
or her prospects upon early release, and what conditions may be appropri-
ate for early release. The offender must be provided with an opportunity
to be heard during into the decision-making process.

The same infrastructure must have the ability to modify the conditions of
release. An established, fair, and impartial procedure must exist for judg-
ing alleged infringements of the conditions of release, particularly where
such infringements could result in withdrawal of early release and re-
imprisonment. Authorities should not order withdrawal for trivial
breaches of conditions. Where possible, they should instead modify the
conditions. Where they consider withdrawal unavoidable, they should
consider the period of time served on conditional release when deciding
for how long an offender is to return to prison.

Finally, as noted above, an appellate structure needs to exist to review
decisions relating to early release. Specialist tribunals or the national court
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system may conduct the reviews. Whatever form these reviews take, the
structure must allow prompt action to review any decision resulting in
early release that substantially affects the rights and duties of offenders. In
practice, this means that reviews may not be required for minor modifica-
tions of release conditions; however, prompt and effective reviews are
critical for decisions on the following matters: release, conditions of
release, significant alteration of the conditions of release, and decisions to
withdraw release.

5.5 Who should act?

The involvement of the following individuals and groups is essential:

Legislators must create a procedural framework that allows early release
and the decision making and review processes that allow its use.

Prison authorities are key players in the process of early release, unless
release is triggered automatically. They refer early release candidates to
the bodies that decide whether to release them and prepare prisoners
for early release if granted.

Administrators must provide an institutional infrastructure that allows
for the imposition of suitable conditions of release.

Probation officers, or officials playing a similar role, assist offenders.
They ensure that they meet the conditions set for their release. To do
this effectively, they need to cooperate with prison authorities to co-
ordinate the release process and to ensure that prisoners are suitably
prepared for life in the community.

The police, too, should be encouraged to play a supportive role in the
contact with offenders who have been released conditionally.

Non-governmental organizations and members of the wider
public can help by offering work to prisoners who are conditionally
released and assisting with their integration into the community.

Heads of state make major strategic decisions when deciding to use
their powers of pardon and amnesty. These are particularly important
when mass amnesty may be the only way of reducing or avoiding the
drastic overcrowding that produces prison conditions that impinge on
fundamental human rights.



6. Special categories

Prisons are particularly
poorly placed to provide
the care these

special categories of
prisoners need.

6.1 General

Prisons primarily detain adults who are awaiting trial on criminal charges
or who are serving sentences of imprisonment, but they may also detain
mentally ill adults, those who are addicted to drugs, or children involved
in crime or delinquency. Such persons may be in prison as a result of for-
mal proceedings. However, where this is not the case, their imprisonment
poses grave human rights concerns. Whatever their legal status, prisons
are particularly poorly placed to provide the care these prisoners need.
Accordingly, this handbook focuses on the urgent need to develop
alternatives to imprisonment for these special categories of prisoners.

6.2 Children

The United Nations Convention on the Rights of the Child underlines the
urgency of finding alternatives to the imprisonment of children by providing:
“The arrest, detention or imprisonment of a child shall be in conformity
with the law and shall be used only as a measure of last resort and for the
shortest appropriate period of ime.”*®> The Convention, together with other
instruments such as the United Nations Standard Minimum Rules for the
Administration of Juvenile Justice (the Beijing Rules), also indicates how
this can be done in all the major areas covered by this handbook.

BArt 37 (b). Emphasis added.
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The Convention defines a child as a person under the age of 18. Other
United Nations instruments use the term “juvenile”. This handbook uses
that term interchangeably with “child”. Many of the principles we discuss
in this section may also apply to young adults older than 18 years. They
should be applied to them wherever possible.

Keeping children out of the criminal justice system

The children most at risk of imprisonment are those who are seen as
criminally responsible, who are suspected of committing crimes, or who
have been convicted of offences that are crimes when committed by
adults. The decriminalization of such offences should, at a stroke, reduce
the number of children in prison. However, authorities can address the
decriminalization of children in two other ways. They may address the
question of whether children are criminally responsible. A radical
approach would adjust the minimum age of criminal responsibility. Legal
systems set a minimum age below which children are not held responsible
for what they do. These minimum ages vary enormously, from the age of
seven in countries such as Ireland or South Africa, to 14 in Germany,
Japan and Vietnam, to 18 in Brazil and Peru.** No international standards
exist that establish the minimum age of criminal responsibility, but the
Beijing Rules stipulate that the age should not “be fixed at too low an age
level bearing in mind the facts of emotional, mental and intellectual
maturity”.* If authorities raise the minimum age to 13 years from seven,
they automatically exclude a number of children from the criminal justice
system who therefore cannot be legally held in a prison. Authorities must
also ensure that children who are not subject to the criminal law are not held
in other institutions, which, although technically not prisons, are equally
harsh.

In a more graduated approach, legislation on criminal responsibility can
require that, for children of a certain age group, the individual child’s
capacity to understand the difference between right and wrong be
assessed. For this age range, the state would bear the burden of proving
that the child had the capacity to differentiate between right and wrong at
the time of the offence and was able to conform his or her behaviour to
that understanding. This solution is attractive, because it allows for the
consideration of the child’s capacity and does not rely on an arbitrary
cut-off point. The practical danger is, however, that authorities might too
easily presume the child’s criminal responsibility and children continue to
fall within the criminal justice system. Where authorities adopt this
approach, the standard of proof must be enforced.

The box below provides an example of juvenile penal code reform.

#United Nations Implementation of United Nations Mandates on Fuvenile Fustice New York 1994.
“Rule 4.1.
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Authorities may decriminalize some conduct by children that is regarded
as criminal when committed by adults. On the other hand, in many soci-
eties, authorities criminalize conduct by children that is not considered
criminal when committed by adults. Truancy from school, runaway and,
more vaguely, anti-social behaviour, are so-called status offences in which
children may be prosecuted under criminal law. There is also a danger
that such children are detained but never prosecuted. In the case of status
offences, detention is used improperly as the substitute for what is too
often an inadequate or non-existent social welfare system.

Sometimes the criminalization is indirect. Children who commit status
offences may the subject of a court order forbidding them from repeating
the conduct underlying the status offence. If they then re-offend, they are
prosecuted for violating the court’s order (contempt of court). They then
fall within the criminal justice net and may eventually go to prison.
Authorities should take action to guard against this indirect criminaliza-
tion and to keep children out of prison.

Diversion of offenders from the criminal justice system is a strategy that is
particularly applicable to children. The Beijing Rules provide specifically
that “[c]onsideration shall be given, wherever appropriate, to dealing with
juvenile offenders without resorting to a formal trial”.*® The police and
the prosecution or other agencies are directed to ensure that this occurs.?

The Beijing Rules also provide that those involved in dealing with chil-
dren who may be in conflict with the law should have as much discretion
as possible in making decisions about how to deal with them.*® The
authorities can then direct children away from the criminal justice process
when it would be in the children’s best interests to do so. The authorities
must exercise such discretion, however, in a fair and accountable manner.*

Further, the Rules emphasize the importance of obtaining the child’s and
his or her parents’ or guardian’s consent for such diversion in order to
protect them from being pressured into admitting offences that he or she
may not have committed.>® Finally, community-based programmes
should be developed to provide sufficient capacity to provide children
with the appropriate treatment and services they may require.>!

Alternatives for children in the criminal justice system

The Beijing Rules are explicit about the approach to be adopted regarding
the pre-trial detention of children: “Detention pending trial shall be used

“Rule 11.1.
4Rule 12.2.
4Rule 6.1.
“Rule 6.2.
Rule 11.3.
SIRule 11.4.
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only as a measure of last resort and for the shortest possible period of
time.”>? This Rule is identical to the one to be adopted for adults and is
underpinned by the same thinking: the presumption of innocence and
other procedural safeguards, with the added emphasis that the detention
of children is inherently harmful to them.

As in the case of adults, authorities must search for alternatives to pre-trial
detention, but they have additional alternatives at hand for children. The
Beijing Rules provide that “[w]henever possible, detention pending trial
shall be replaced by alternative measures, such as close supervision, intensive
care or placement with a family or in an educational setting or a home.”>?

These additional alternatives share a common feature: an adult authority
figure, who may possibly, but not necessarily, be a parent or foster parent
who takes responsibility for the child. Authorities must ensure that when
they place children in some form of supported accommodation,® that this
is not incarceration under another name. An educational institution, for
example, may seem a harmless enough alternative to imprisonment, but,
if the institution fundamentally restricts the liberty of the child, it might
share many of the shortcomings of imprisonment. On the other hand, a
prison for adults, even if children are kept in a separate section, is never a
desirable place for children while they await trial. Other secure accommo-
dation may be the lesser of two evils where detention of a child is essential.

Parsimony, or the sparing use of imprisonment, is a particularly important
principle for children. Authorities should reach for alternatives whenever
possible. The Beijing Rules clearly limit the offences for which children
can be incarcerated following a finding that they have committed the
offence:

Deprivation of personal liberty shall not be imposed unless the juve-
nile is adjudicated of a serious act involving violence against another
person or of persistence in committing other serious offences and
unless there is no other appropriate response.”

When authorities imprison children, they should do so for the shortest
period possible, even for the serious offences. Again, children should
never be housed with adult prisoners.’® The Convention on the Rights of
the Child forbids sentencing children to life imprisonment without the
prospect of release.’” Courts should not subject children to indeterminate
sentences, but if they do so, they should also set a nearby date at sentencing

>?Rule 13.1.

»Rule 13.2.

*'See Art 17 of Recommendation (2003)20 of the Council of Europe concerning new ways of
dealing with juvenile delinquency and the role of juvenile justice, which recognises this alterna-
tive to remand in custody.

Rule 17.1.(c).

*Rule 26.3

TArt 37(a).
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to consider the child’s release. The courts should review the sentence
regularly as the child’s moral sense is developing.

The Beijing Rules make it quite clear that the institutionalization of chil-
dren should be avoided.’® Apart from human rights concerns, it is often
counterproductive as a measure to re-educate children. The Rules list
various dispositions that can be applied to children.?>® They are essentially
similar to the specific non-custodial sentences for adults discussed in
chapter 4.3. However, they also emphasize “care, guidance and supervi-
sion orders”® as well as “orders concerning foster care, living communi-
ties or other educational settings”.%! These dispositions underline the
particular importance of welfare-oriented alternatives to sentences of
imprisonment in the case of children.

Authorities can relatively easily justify the early release of children, and
young offenders generally, on the basis that they deserve another opportu-
nity to live a crime-free life in the community. They may apply general
amnesties, for example, in the case of children without too much public
outcry. The Beijing Rules provide specifically that “[c]onditional release
from an institution shall be used by the appropriate authority to the great-
est possible extent and shall be granted at the earliest possible time”.5?
Children who are released must be prepared adequately for life outside
prison. Both the state authorities and the wider community should pro-
vide them with support.

Who should act?

The involvement of the following individuals and groups is essential:

Key players mentioned with regard to adults can also act to reduce
child imprisonment as the alternatives cover the full range of strategies
used for adults. The imprisonment of children is an emotive issue and
campaigns aimed at alternatives often have more purchase when the
focus is on children.

The work of civil society organizations may lend support to national
initiatives led by children’s charities and advocacy groups to mobilize
national opinion in favour of children’s release from prison.

6.3 Drug offenders

Offenders imprisoned for drug-related offences make up a large propor-
tion of the prison population in most countries. In part this stems from

%Rule 19.1.
Rule 18.1.
%Rule 18.1.(a).
S1Rule 18.1.(c).
%2Rule 28.1.
%Rule 28.2.
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national and international efforts to combat the trafficking in illicit drugs.
Many, if not most of these offenders, are not major players in the drugs
trade, and often addicted to illicit drugs themselves. Alternatives to
imprisonment targeted at these lower level drug offenders could deal
more effectively with these offenders’ issues. The major international
instruments, including the 1988 United Nations Convention against
Illicit Traffic in Narcotic Drugs and Psychotropic Substances® and the
Guiding Principles on Drug Demand Reduction of the General Assembly
of the United Nations® recognize this. Their focus is combating drug
trafficking, but they also call on governments to take multidisciplinary
initiatives.®® Alternatives to imprisonment are a key part of these.

Keeping drug users out of the criminal justice system

Alternatives to imprisonment in the context of drug users follow the same
general reductionist strategies as for other crimes, albeit with different
emphases.

Decriminalization is a controversial strategy in the drugs sphere. As an
analogy, some states have prohibited alcohol in the past, then, as social
attitudes changed, substituted more nuanced controls for the total ban.
Sometimes, states may decriminalize partially, by downgrading a drug to
a less dangerous status compared to others, or by decriminalizing
possession but still considering trafficking an offence.

Diversion has a major role to play as an alternative to imprisonment.
Authorities recognize that many offenders who violate drug laws, and
indeed many offenders who commit other criminal acts, commit their
crimes because they are themselves addicted to drugs. Authorities find
that treating offenders for their addictions is more effective than process-
ing and eventually punishing them through the criminal justice system.

Police divert drug offenders

When Australian police find individuals who have little or no past contact with
the criminal justice system for drug offences in possession of small quantities
of an illicit drug, they may ask whether the offender would agree to partici-
pate in a diversion programme. Such a programme is based on drug educa-
tion and, if necessary, treatment. Offenders who elect to join the programme
must participate fully in the education or treatment offered. They may be
called upon to contribute financially to their treatment, if, for example, it
includes residential rehabilitation. If they fail to participate fully, they risk
return to the criminal justice system.*

*Australian Government /llicit Drug Diversion Initiative: How Does Diversion Work. Full report at
http://www.gov.health.au/internet/wcms/publishing.nsf

%9United Nations Doc. E/CONF.82.15.

%A/RES/S-20/3 of 8 September 1998.
%See in general Neil Boister, Penal Aspects of the United Nations Drug Conventions, Kluwer, The
Hague 2001.
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Diversion of drug users can take different forms. It can follow the same
pattern as other offences where police and prosecutors use their discretion
not to arrest or prosecute suspects. In these cases, offenders may need to
take part in a drug education or a more formal treatment programme. The
box entitled “Police divert drug offenders” provides one example of a
programme of diversion for drug users.

In a number of countries, drug treatment courts formalize the diversion
process.®” These “drug courts”, as they are widely known, are part of the
criminal justice system but they operate as a diversion strategy. Offenders
may be required to plead guilty in order to have their cases considered by
a drug court, although this is not necessarily the case in all legal systems.
The class of offenders who are targeted by drug courts may vary. In the
United States of America, where the drug court movement originated over
15 years ago, participants initially were mostly first-time offenders, though
most programmes now focus on far more involved substance abusers.%®
Similarly, in Australia, drug treatment courts are intended for drug-addicted
offenders who have a long history of committing property offences. These
latter drug courts are used as a final option before incarceration.

Instead of imposing a conventional sentence of imprisonment, the drug
court requires a comprehensive treatment programme for the addiction
and other issues confronting the participant, and backs it with monitoring
and support of the offender. To aid this monitoring process, the court
receives reports on offenders’ progress.

From the perspective of the offender, such treatment, which does not
necessarily take place in a closed institution, is a desirable alternative to
imprisonment. Offenders, particularly those who plead guilty in order to
have their cases dealt with by drug courts, need to have good legal advice
on the nature of the process before they consent to an order for their
compulsory treatment.

Initial results suggest that drug court programmes are more effective in
preventing re-offending than imprisonment and that while they are
resource-intensive, cost less than imprisonment in many jurisdictions.®’
The box below details the 12 characteristics of successful drugs courts.

%See, for example, J. Scott Sanford and Bruce A. Arrigo, “Lifting the Cover on Drug Courts:
Evaluation Findings and policy Concerns” (2005) 49 International Fournal of Offender Therapy and
Comparative Criminology pp. 239-259 on drug courts in the USA; Australian Institute of
Criminology, “Drug Courts: reducing drug-related crime” AI Crime Reduction Maiters No. 24,
3 June 2004; S. Ely et al. “The Glasgow drug Court in Action: The First Six Months” Crime
and Criminal Justice Research Programme Research Findings no. 70/2003 of the Scottish Executive;
and an online brochure Drug Treatment Court: Program Information by Public Safety and Emergency
Preparedness Canada at http://www.prevention.gc.ca/en/library/features/dtc/brochure.htm accessed
on 30 September 2005.

68“What is a Drug Court?” website of the National Association of Drug Court Professionals,
http://www.nadcp.org/ accessed January 19, 2007.

99T. Scott Sanford “Lifting the Cover on Drug Courts: Evaluation, Findings and Policy Concerns”
(2005) 49 International Fournal of Offender Therapy and Comparative Criminology, pp. 239-259.
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Alternatives for drug users in the criminal
justice system

While drug courts are powerful tools for making use of alternatives to
imprisonment, there are also other methods to ensure that drug addicts
who enter the criminal justice system are not imprisoned unnecessarily.
This is important because, despite authorities’ best efforts, drugs are often
freely available inside prisons.

Courts must bear this reality in mind when they decide whether or not to
remand a vulnerable suspect into prison. When imposing sentence on
offenders who are addicted, ordinary courts must also consider that drug
treatment in the community is more effective than that offered in prison.
In marginal cases, this could become a key factor in deciding whether to
impose a conditional sentence of imprisonment or a community penalty
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in which submitting to drug treatment is a condition of sentence.
Conditional release of sentenced prisoners should also make provision for
treatment and monitoring of drug addicts after their release.

Who should act?

The alternative strategies for dealing with drug-addicted offenders out-
side prison all depend on the availability of treatment for addicts in the
community. This presupposes a network of drug counsellors and treatment
centres staffed by specialist medical practitioners and psychologists to whom
they can be referred. These experts need to work closely with key criminal
justice actors—the police, prosecutors, judges and probation officers—in
providing appropriate treatment for addicted offenders. Clearly, govern-
ment must play a key role both in providing services and in coordinating
them. The volunteer sector can assist too, not least by ensuring that
services for drug addicts that are available in the community can be
accessed by the criminal justice system, too.

6.4 Mental illness

In general, mentally ill persons are better treated outside than inside
prison. Ideally, they should remain in their community, a principle recog-
nized by the United Nations Principles for the Protection of Persons with
Mental Illness.”® Should they require treatment in a mental health facility,
it should also be as near to their homes as possible. It should never be a
prison.”!

Mentally ill persons sometimes commit criminal acts, some of which may
pose a threat to society. If no other procedures are in place, they end up in
prisons, which are not designed to care for them. What can be done to
avoid this?

Keeping the mentally ill out of the criminal
justice system

Decriminalization of the actions of the mentally ill raises many compli-
cated questions about their criminal responsibility. For the purposes of
the handbook, it is important that legal definitions of insanity are broad
enough to keep those who are not criminally responsible for their actions
from falling under criminal law.

Principle 7.1 of the United Nations Principles for the Protection of Persons with Mental Illness
and the Improvement of Mental Health Care. G A Res 46/119 of 17 December 1991.
"Tbid. Principle 7.2.
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The criminal law of most countries draws these distinctions. The diffi-
culty lies in their application. Often an accused person whose mental state
is suspect is detained for a period to determine two key issues: first,
whether he or she is mentally fit (competent) to stand trial (and able to
assist in his or her defence) and whether he or she was criminally respon-
sible for his or her actions. Such individuals should be held in a mental
health facility and not in prison while undergoing mental health evaluations.

Diversion of the mentally ill raises wider issues than determining criminal
responsibility. Many persons suspected or convicted of criminal offences
suffer from mental illness. Authorities may find that the illness is not
severe enough to free them from responsibility for their criminal actions,
but the mental illness must be taken into account in deciding how to deal
with such offenders. The police and the prosecuting authorities should
make special efforts to divert persons in this intermediate category from
the criminal justice system entirely.
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The courts have a particularly important role to play here. The United
Nations Principles for the Protection of Persons with Mental Illness
encourage the creation of a legislative framework that allows the courts to
intervene where the sentenced prisoners or remand detainees are sus-
pected of having a mental illness. Such legislation “may authorize a court
or other competent authority, acting on the basis of competent and inde-
pendent medical advice, to order that such persons be admitted to a
mental health facility””? instead of being held in prison. The box entitled
“Mental health and prisons” outlines some of the related issues.

Alternatives for the mentally ill in the criminal
justice system

Mentally ill offenders who remain within the criminal justice system should,
as a matter of routine, be given special consideration to determine whether
they would not be better placed outside prison. This is an especially an
important factor when alternatives to pre-trial detention are being
considered. Similarly, a community sentence with a treatment element
for the offender’s mental illness should be considered in appropriate
cases. It should also be recognized that the mental health of offenders may
change over time. The mental health of prisoners should be a factor when
deciding whether to release them before the completion of their sentences.

Who should act?

The involvement of the following individuals and groups is essential:

States need mental health systems that provide treatment both in
closed mental health facilities and in the community.

Psychiatrists and psychologists who specialize in the treatment of
mental illness need to work closely with the police, prosecutors, judges
and probation officers in providing appropriate treatment for mentally
ill offenders.

Government must play a key role both in providing and coordinating
mental health services.

The volunteer sector can also assist, not least by ensuring that the
criminal justice system can access services for the mentally ill in the
community.

6.5 Women

In all prison systems, women are a minority of the inmates. This may cre-
ate the impression that there is relatively little need to press for alterna-
tives to imprisonment for them, but that would be false. In many

Ibid. Principle 20.3.
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countries, the number of woman prisoners is increasing rapidly. The
Seventh United Nations Conference on the Prevention of Crime and the
Treatment of Offenders recognized this reality as far back as 1985. It also
noted that programmes, services and personnel in prisons remained insuf-
ficient to meet the special needs of the increased number of women
prisoners. It therefore invited criminal justice authorities “to examine the
alternatives to the confinement of female offenders at each stage of the
criminal justice process.””

Keeping women out of the criminal justice system

As in the case of other groups, decriminalization has a particular role to
play in reducing the number of women in prison. Some non-violent
offences committed mostly by women or that apply specifically to women
may be decriminalized. Focusing a decriminalization strategy on such
offences will significantly reduce the number of women in prison.

Seventh Congress on the Prevention of Crime and the Treatment of Offenders; see G. Alfredsson
and K. Tomasevski, A Thematic Guide to Documents on the Human Rights of Women, p. 348,
Mirtinus Nijhoff Publishers, The Hague, 1995.
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Diversion strategies for women operate best when they seek to offer social
assistance both to the women and to their families. Many women who
come into contact with the criminal justice system are responsible for
young children, so that their detention in prison will cause great
disruption of those vulnerable lives as well.

Overall crime patterns of women differ from those of men. Women are
often used as drug couriers to smuggle drugs across international borders.
Although technically guilty of drug trafficking, authorities need to under-
stand the pressures that may have been brought to bear on them to
commit the crime and should adjust their sentences accordingly. The
previous box provides a practical example of a programme targeted at
female offenders.

Alternatives for women in the criminal
justice system

The disproportionately severe effects of women’s imprisonment require
additional efforts in finding alternatives to imprisonment at all stages of
the criminal justice process. The techniques at authorities’ disposal are
similar to those recommended for others. However, courts may find that
some alternatives are easier to apply to women than to other groups. For
example, a high percentage of women are detained for non-violent
offences, thus making it easier to release them conditionally prior to trial.

Courts must bear in mind the position of women in society when consid-
ering alternatives to sentences of imprisonment. The requirements of
community sentences may require modification to meet their needs and
to allow them to cope with responsibilities for child rearing. As women
tend to be poorer than men overall, particular attention may need to be
focused upon ensuring that, if they default on fines, they do not end up in
prison automatically.

Women are often good candidates for early release, be it conditionally or
unconditionally. Systems that use amnesties or pardons by the head of
state may give them special consideration.

Who should act?

The involvement of the following individuals and groups is essential:

The criminal justice system as a whole needs to work to find and
implement alternatives to imprisonment for women.

Governmental and non-governmental organizations that focus on
women’s issues should be encouraged to consider the issue of women’s
imprisonment and to contribute to discussions on how alternatives to
it can best be found.
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6.6 Over-represented groups

In addition to the groups discussed above, the over-representation of cer-
tain other groups in prisons raises the question about whether authorities
should pay special attention to providing alternatives for them. In some
societies, two of these groups are indigenous minorities and foreign
nationals.

Indigenous peoples

In some countries, indigenous minorities are grossly over-represented in
the criminal statistics and in prisons. Canada and Australia, for example,
have adopted formal strategies for dealing with this issue. They include
diversion and the provision of alternatives that make more use of these
communities’ traditional punishments. The box below provides a
concrete example.
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Foreign nationals

Foreign nationals make up a large percentage of the prison population of
several countries. For various reasons, it is sometimes assumed too easily
that alternatives to imprisonment are not applicable to them. There may
be an assumption, for example, that all foreign prisoners present an
escape risk and that therefore none can ever be granted conditional
release. Such blanket assumptions should be avoided; each case should be
treated on its particular characteristics.



7. Toward a coherent

This handbook has demonstrated how to develop alternatives to
imprisonment both to keep people out of the criminal justice system
entirely, as well as how to introduce changes at every level of the system to
ensure the most sparing use of imprisonment. To achieve the best results
possible, authorities must put together a coherent strategy that focuses
and constantly refocuses attention and resources on using alternatives to
imprisonment to reduce the prison population. A number of countries in
recent years have pursued such strategies and succeeded in cutting their
overall prison populations. Two such examples are provided below.

Community service orders make an impact

A country of southern Africa, Malawi shares with its neighbours the problems
of poverty, underdevelopment, food shortages and HIV/AIDS, as well as social
and economic inequities. These circumstances foster some of the highest
crime rates in the world.

To help deal with prison overcrowding, Malawi instituted a community service
order plan in 2000. By late September 2004, Malawi had placed 5,225 offend-
ers on community service orders. They performed 838,000 hours of work,
and completed 87 per cent of the tasks assigned.

For offenders who completed their community service obligation, the rate of
re-offending fell to 0.25 per cent, or just one of out of every 400 offenders. In
addition, the Malawi government saved $227,717 by using community
service rather than imprisonment.

73
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It is not possible to prescribe a formula that will work to reduce the prison
populations in all societies as such processes of change are highly
complex. Any coherent strategy for reducing the prison population would
include the following essential factors:

7.1 Knowledge base

Authorities need sufficient information about the entire range of criminal
justice activities that involve imprisonment and its alternatives as well as a
careful analysis of the prison population. They must have readily available
answers to questions like these:

® What are the social characteristics of persons held in prison?
® For what offences are they being held, if any?

® For how long are they being held awaiting trial?

® How long are sentences for various offences?

® What are the costs of imprisonment?

A similar analysis of alternatives to imprisonment must complement this
information. If alternatives are not yet in force, and authorities cannot
therefore answer questions about their applicability or cost, they should
make careful use of projections and hypothetical costs for the use of
certain alternatives.

7.2 Political initiative

Politicians should use this information base to introduce and develop a
clear policy on alternatives to imprisonment that will reduce the prison
population. Ideally, leading politicians and senior policy-makers will
share an ideological commitment to reducing the prison population and
to exploring alternatives to imprisonment. To gain the public’s backing
for this policy, authorities need to raise awareness of the shortcomings
and costs of imprisonment and the advantages, morally, practically and
financially, of alternatives to it.

7.3 Legislative reform

To develop a strategy on alternatives, authorities need to review legisla-
tion to ensure that, unless it is essential to do so, the law does not crimi-
nalize conduct and unnecessarily contribute to the prison population.
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Authorities should assure that a legal framework for alternatives is in
place at every level and that there are statutory requirements to
implement it.

The law should mandate a preference for alternatives over imprisonment,
with imprisonment considered the option of last resort.

New legislation is not self-implementing and should be accompanied by
seminars and training programmes designed to facilitate implementation.
They should first target judges, but then should include all those who will
be involved in implementing newly legislated alternatives.

7.4 Infrastructure and resources

The creation of some, but not all, alternatives to imprisonment requires
new resources. Authorities should carefully cost project requirements and
consider the need for new resources when introducing new legislation.

To implement community sentences and treatment-based alternatives, it
is particularly important that authorities make sure the necessary infra-
structure is in place and earmark the resources required, not only for its
start-up but also for its continued operation.

In implementing community sentences, the state can and should enter
into partnerships with community organizations. Such partnerships
are not only inherently desirable, but may also provide crucial
help where finances might otherwise constrain the introduction of
alternatives.

The state may also seek to reduce the prison population indirectly by
providing resources for initiatives outside the criminal justice system.
Such initiatives should seek to address the conditions that cause crime in
society. They might also encourage less use of imprisonment by providing
non-penal programmes of treatment within the welfare or health systems,
which would encourage diversion.

7.5 Net-widening

Enthusiasm for community sentences and treatment-based options can
lead to their use as an addition to, rather than instead of, imprison-
ment. States must ensure that they keep their focus firmly on the over-
all objective of creating alternatives to imprisonment that reduce the
prison population.
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Research has shown that
while the public often
appears to be highly
punitive when asked
about the punishment of
offenders in general, it
becomes significantly less
so when given more
detailed information.

7.6 Monitoring

Authorities must continually review the various strategies adopted to
implement alternatives. One approach is to set deadlines for specific
benchmarks so that they can celebrate success and take note of failures.
Where benchmarks are not met, they should take swift remedial action.
They must ensure alternatives are implemented correctly to maintain
their credibility.

They should pay attention to motivating offenders to take part in commu-
nity sentences, not just in order to avoid imprisonment but as an opportu-
nity to make life better for themselves. Community support for
alternatives will help produce a climate of cooperation and mutual trust
where this can best be done.

7.7 Promotion of alternatives

Authorities have the responsibility of putting the advantages of an overall
strategy that uses alternatives to reduce imprisonment at the forefront of
public understanding.” Various strategies can achieve this. The state can
begin by making its own knowledge base more widely available so that the
public becomes aware of the costs of imprisonment and the advantages
that alternatives may hold. Public education is essential.

In publicising and promoting the use of alternatives, the state should enter
into partnerships with organizations of professionals working in the
criminal justice sector, and with non-governmental organizations that are
active in the field of crime and punishment. The state should focus upon
gaining the support of victims’ groups by showing them how alternatives
to imprisonment hold out advantages for victims as well.

The state must carefully assess public opinion on the desirability of
alternatives.

Research has shown that while the public often appears to be highly puni-
tive when asked about the punishment of offenders in general, it becomes
significantly less so when given more detailed information.”

The state should develop a strategy for placing sufficient information in
the public domain so that members of the public can make an informed

7See in general, Lappi-Seppala, T. (2003) “Enhancing the Community Alternatives—Getting the
Measures Accepted and Implemented” in UNAFEI Annual Report for 2002 and Resource Material
Series No. 61, Fuchu, Japan. pp. 88-97, http://www.unafei.or.jp/english/pdf/PDF_rms_all/no61.pdf
»Mike Hough and Julian V. Roberts, “Sentencing trends in Britain: Public knowledge and pub-
lic opinion” (1999) 1 Punishment and Society 11-26; Julian V. Roberts, et al, Penal Populism and
Public Opinion: Lessons from five countries, Oxford University Press: Oxford and New York, 2003.
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contribution to the debate about alternatives. This must include informa-
tion about current sentencing practices, for members of the public are
often uninformed about sentences in general and aware of only a few
atypical cases.

The state should conduct sophisticated public opinion research to
counter claims that the public is inherently punitive. Senior politicians
and civil society leaders must shape public opinion rather than follow it,
for their influence is potentially very great.

7.8 The media and alternatives to
imprisonment

The various media have a crucial role to play in informing the public
about attitudes to imprisonment. It is necessary that they be carefully
briefed about the overall efficacy of alternatives so that they are able to put
occasional failures into a broader perspective context. The relevant
authorities should cultivate relationships with the media over a long
period by updating them about developments in the field with informa-
tion in an accessible, non-technical form. If some journalists propose
harsher punishments such as the extended use of imprisonment, for
example, authorities should respond by asking them to cost their
proposals and spell out what extra resources would be required.

7.9 Justice and equality

Authorities should refrain from presenting the benefits of alternatives only
in terms of potential savings to the state. They must also emphasize the
justice of community-based alternatives. It is important, too, that they
focus on the principle of equality to avoid the misperception that these
alternatives are available only to a selected few.
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Because imprisonment has a number of serious disadvantages, the con-
sensus represented by United Nations standards and norms is to urge
member states to use alternatives to imprisonment to reduce prison
populations. United Nations standards and norms advocate the use of
imprisonment only as a last resort and that its use be as sparing as possible.

Alternatives to imprisonment are often more effective at achieving impor-
tant public safety objectives, such as greater security for the population,
than imprisonment. Properly designed and implemented, they may
infringe less on human rights while costing less in the short and/or long
term. This handbook has focused on the alternatives to imprisonment
throughout the criminal justice process that are consistent with United
Nations standards and norms.

A first strategy is keeping offenders out of the criminal justice system
entirely. Not all socially undesirable conduct must be classified as a crime
or dealt with via the criminal justice process; decriminalization legally
redefines conduct once regarded as a crime so that it is a crime no longer.
Next is diversion, in which options for dealing with offenders by sending
them to treatment or other programmes rather than formally adjudicating
them in the criminal justice system.

At each stage of the criminal justice process (pre-trial, pre-conviction,
pre-sentencing, sentencing and early release), the handbook has exam-
ined the issues surrounding imprisonment, described in detail the types of
alternatives that are available, and outlined the infrastructure needed to

79
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make these alternatives a realistic option, including identifying the key
players who need to act to make these changes happen. Throughout these
sections are examples of alternatives at work.

At the pre-trial stage, the detention of persons presumed innocent is a
particularly severe infringement of the right to liberty. Only in extremely
limited circumstances is such detention justified. The handbook has pro-
vided examples of alternatives to pre-trial detention that address both
public safety and human rights concerns. Some of the options discussed
included releasing an accused person and ordering them to carry out, or
to avoid, certain activities. These orders might include requirements such
as appearing in court on a given day or remaining at a specific address as
well as many other possibilities.

At the sentencing stage, the handbook has suggested a careful examina-
tion of each case to determine whether a prison sentence is required at all.
If so, the handbook has further suggested that sentences be for the
minimum period of imprisonment that meets the objective for which
imprisonment is being imposed. The handbook has also discussed in
depth a number of alternatives to imprisonment, including, but not
limited to, verbal sanctions, conditional discharge, status penalties and
community services orders as suggested by the Tokyo Rules.

Early release also has considerable practical importance in reducing
prison numbers and in ensuring that imprisonment is used as sparingly as
possible. The handbook has examined various alternatives to imprison-
ment including various forms of parole, remission and pardon, as well as
furloughs and halfway houses.

The handbook has also focused upon specific categories of offenders who
may be especially vulnerable to the negative impact of prisons, such as
children, women, the mentally ill and those who commit drug-related
offences, to examine what particular alternatives to imprisonment might
apply and be most appropriate for these special groups.

Finally, the handbook has provided a framework to help readers develop a
coherent strategy to reducing the prison population. It is hoped that the
materials in this handbook will assist governments and communities in
their consideration and implementation of alternatives to imprisonment.
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APPENDIX G

HEALTHY SOCIAL ACTIVITES (HSA)

Healthy Social Activities (formerly called “Community Support”) allow you to gain sober support in the

community in areas that you value as well as build connections and healthy relationships.

Note: All HSA must be done separately from community service hours, sanctioned hours, and productivity.

You will need HSAs pre-approved by your case manager in order to get credit.

Art
e Path with Art
e Artclasses
e Knitting groups
e Crafting classes
Education

Seattle Public Library: writing circles, talk time

Book readings at bookstores

GED or college (in person)

Vocational training

Parenting classes

Peer training

Volunteering and Community Service (separate from productivity and your overall 24 CSHs)

Spiritual, Religious, Cultural, Healing, emotional wellbeing

Attending church, church events, bible study

Pow wow, longhouse events, temple, Sweat lodges
Yoga, meditations, and mindfulness groups

Mental Health Counseling

Support Groups

DV support

Divine Alternative for Dads (D.A.D.S)
Organization for Prostitution Survivors (OPS
Grief and Loss Support

Exercise

Sports leagues

Hiking groups

Walking for fitness with a partner or group
Gym workouts with a partner or group exercise
Dog Park with your dog

Recovery Support

Sponsor/mentor work

Sober support groups

12 Step BBQs/events

Recovery Café

All 12 step Sober Supports or The Shakedown also count for HSA

If you have ideas not listed, please discuss with your case manager
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NOTE: In all instances, HSAs must be additional hours that are not “double dipped” with the 24
Community Service Hours required to graduate or the 20 hours of weekly productivity needed on
Phase 5.



Healthy Social Activities (HSA) Log

Name:

Date

Activity Description
(Example — Art class or Yoga class)

Name of Location

(Example — where you did the activity)

Time Spent

How is this verified?

(Example —
1 hr, 2.5 hrs)

(Example- photo, be ready to summarize
what you did, answer questions)
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IN THE SUPREME COURT OF THE STATE OF WASHINGTON

STATE OF WASHINGTON, )
) No. 89028-5
Respondent, ) (consol. w/No. 89109-5)
)
v. )
)
NICHOLAS PETER BLAZINA, )
)
Petitioner. ) En Banc
)
STATE OF WASHINGTON, )
)
Respondent, )
)
v. )
)
MAURICIO TERRENCE PAIGE-COLTER, ) Filed ___MAR 12 2015
)
Petitioner. )
)

MADSEN, C.J.—At sentencing, judges ordered Nicholas Blazina and Mauricio
Paige-Colter to pay discretionary legal financial obligations (LFOs) under RCW
10.01.160(3). The records do not show that the trial judges considered either defendant’s
ability to pay before imposing the LFOs. Neither defendant objected at the time. For the

first time on appeal, however, both argued that a trial judge must make an individualized
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inquiry into a defendant’s ability to pay and that the judges’ failure to make this inquiry
warranted resentencing. Citing RAP 2.5, the Court of Appeals declined to reach the issue
because the defendants failed to object at sentencing and thus failed to preserve the issue
for appeal.

Although a defendant has the obligation to properly preserve a claim of error, an
appellate court may use its discretion to reach unpreserved claims of error consistent with
RAP 2.5. In this case, we hold that the Court of Appeals did not err in declining to reach
the merits, However, exercising our own RAP 2.5 discretion, we reach the merits and
hold that a trial court has a statutory obligation to make an individualized inquiry into a
defendant’s current and future ability to pay before the court imposes LFOs. Because the
trial judges failed to make this inquiry, we remand to the trial courts for new sentence
hearings.

FACTS

A. State v. Blazina

A jury convicted Blazina of one count of second degree assault, and the trial court
sentenced him to 20 months in prison. The State also recommended that the court impose
a $500 victim penalty assessment, $200 filing fee, $100 DNA (deoxyribonucleic acid)
sample fee, $400 for the Pierce County Department of Assigned Counsel, and $2,087.87
in extradition costs. Blazina did not object, and the trial court accepted the State’s
recommendation. The trial court, however, did not examine Blazina’s ability to pay the
discretionary fees on the record. Instead, Blazina’s judgment and sentence included the

following boilerplate language:
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2.5 ABILITY TO PAY LEGAL FINANCIAL OBLIGATIONS The court
has considered the total amount owing, the defend[ant]’s past, present
and future ability to pay legal financial obligations, including the
defendant’s financial resources and the likelihood that the defendant’s
status will change. The court finds that the defendant has the ability or
likely future ability to pay the legal financial obligations imposed
herein. RCW 9.94A.753
Clerk’s Papers at 29.
Blazina appealed and argued that the trial court erred when it found him able to
pay his LFOs. The Court of Appeals declined to consider this claim because Blazina “did
not object at his sentencing hearing to the finding of his current or likely future ability to
pay these obligations.” State v. Blazina, 174 Wn. App. 906, 911, 301 P.3d 492 (2013).
We granted review, State v. Blazina, 178 Wn. App. 1010, 311 P.3d 27 (2013).
B. State v. Paige-Colter
The State charged Paige-Colter with one count of first degree assault and one
count of first degree unlawful possession of a firearm. A jury convicted Paige-Colter as
charged. The trial court imposed the State’s recommended 360-month sentence of
confinement. The State also recommended that the court “impose . . . standard legal
financial obligations, $500 crime victim penalty assessment, $200 filing fee, $100 fee for
the DNA sample, $1,500 Department of Assigned Counsel recoupment . . . [, and]
restitution by later order.” Paige-Colter Verbatim Report of Proceedings (Paige-Colter
VRP) (Dec. 9, 2011) at 6. Paige-Colter made no objection. The trial court accepted the
State’s recommendation without examining Paige-Colter’s ability to pay these fees on the

record. Paige-Colter’s judgment and sentence included boilerplate language stating the

court considered his ability to pay the imposed legal fees.
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Paige-Colter appealed and argued that the trial court erred when it imposed
discretionary LFOs without first making an individualized inquiry into his ability to pay.
The Court of Appeals concluded that Paige-Colter waived these claims by not objecting
below. State v. Paige-Colter, noted at 175 Wn. App. 1010, 2013 WL 2444604, at *1.
We granted review on this issue and consolidated the case with Blazina. State v. Paige-
Colter, 178 Wn.2d 1018, 312 P.3d 650 (2013).

ANALYSIS

A defendant who makes no objection to the imposition of discretionary LFOs at
sentencing is not automatically entitled to review.! It is well settled that an “appellate
court may refuse to review any claim of error which was not raised in the trial court.”
RAP 2.5(a). This rule exists to give the trial court an opportunity to correct the error and
to give the opposing party an opportunity to respond. State v. Davis, 175 Wn.2d 287,
344,290 P.3d 43 (2012), cert. denied, __ U.S. _ , 134 S. Ct. 62, 187 L. Ed. 2d 51
(2013). The text of RAP 2.5(a) clearly delineates three exceptions that allow an appeal as
a matter of right. See RAP 2.5(a).2

Blazina and Paige-Colter do not argue that one of the RAP 2.5(a) exceptions

applies. Instead, they cite State v. Ford, 137 Wn.2d 472, 477-78, 973 P.2d 452 (1999)

! The State argues that the issue is not ripe for review because the proper time to challenge the
imposition of an LFO arises when the State seeks to collect. Suppl. Br. of Resp’t (Blazina) at 5-
6. We disagree. “‘Three requirements compose a claim fit for judicial determination: if the
issues are primarily legal, do not require further factual development, and the challenged action
is final.”” State v. Bahl, 164 Wn.2d 739, 751, 193 P.3d 678 (2008) (quoting First United
Methodist Church v. Hr'g Exam’r, 129 Wn.2d 238, 255-56, 916 P.2d 374 (1996)). A challenge
to the trial court’s entry of an LFO order under RCW 10.01.160(3) satisfies all three conditions.
2 By rule, “a party may raise the following claimed errors for the first time in the appellate court:
(1) lack of trial court jurisdiction, (2) failure to establish facts upon which relief can be granted,
and (3) manifest error affecting a constitutional right.” RAP 2.5(a).
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and argue that “it is well established that illegal or erroneous sentences may be
challenged for the first time on appeal,” suggesting that they may challenge unpreserved
LFO errors on appeal as a matter of right. Suppl. Br. of Pet’r (Blazina) at 3. In State v.
Jones, 182 Wn.2d 1, 338 P.3d 278 (2014), a recent unanimous decision by this court, we
said that Ford held unpreserved sentencing errors “may be raiscd for the first time upon
appeal because sentencing can implicate fundamental principles of due process if the
sentence is based on information that is false, lacks a minimum indicia of reliability, or is
unsupported in the record.” Jones, 182 Wn.2d at 6. However, we find the exception
created by Ford does not apply in this case.

Unpreserved LFO errors do not command review as a matter of right under Ford
and its progeny. As stated in Ford and reiterated in our subsequent cases, concern about
sentence conformity motivated our decision to allow review of sentencing errors raised
for the first time on appeal. See Ford, 137 Wn.2d at 478. We did not want to “‘permit[]
widely varying sentences to stand for no reason other than the failure of counsel to
register a proper objection in the trial court.”” Id. (quoting State v. Paine, 69 Wn. App.
873, 884, 850 P.2d 1369 (1993)). Errors in calculating offender scores and the
imposition of vague community custody requirements create this sort of sentencing error
and properly fall within this narrow category. See State v. Mendoza, 165 Wn.2d 913,
919-20, 205 P.3d 113 (2009) (prior convictions for sentencing range calculation); Ford,
137 Wn.2d at 475-78 (classification of out of state convictions for offender score
calculation); State v. Bahl, 164 Wn.2d 739, 743-45, 193 P.3d 678 (2008) (community

custody conditions of sentence). We thought it justifiable to review these challenges
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raised for the first time on appeal because the error, if permitted to stand, would create
inconsistent sentences for the same crime and because some defendants would receive
unjust punishment simply because his or her attorney failed to object.

But allowing challenges to discretionary LFO orders would not promote
sentencing uniformity in the same way. The trial court must decide to impose LFOs and
must consider the defendant’s current or future ability to pay those LFOs based on the
particular facts of the defendant’s case. See RCW 10.01.160(3). The legislature did not
intend LFO orders to be uniform among cases of similar crimes. Rather, it intended each
judge to conduct a case-by-case analysis and arrive at an LFO order appropriate to the
individual defendant’s circumstances. Though the statute mandates that a trial judge
consider the defendant’s ability to pay and, here, the trial judges erred by failing to
consider, this error will not taint sentencing for similar crimes in the future. The error is
unique to these defendants’ circumstances, and the Court of Appeals properly exercised
its discretion to decline review.

Although the Court of Appeals properly declined discretionary review, RAP 2.5(a)
governs the review of issues not raised in the trial court for all appellate courts, including
this one. While appellate courts normally decline to review issues raised for the first time
on appeal, see Roberson v. Perez, 156 Wn.2d 33, 39, 123 P.3d 844 (2005), RAP 2.5(5)
grants appellate courts discretion to accept review of claimed errors not appealed as a

matter of right.” State v. Russell, 171 Wn.2d 118, 122, 249 P.3d 604 (2011). Each

3 RAP 2.5(a) states, “The appellate court may refuse to review any claim of error which was not
raised in the trial court.”
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appellate court must make its own decision to accept discretionary review. National and
local cries for reform of broken LFO systems demand that this court exercise its RAP
2.5(a) discretion and reach the merits of this case.

At a national level, organizations have chronicled problems associated with LFOs
imposed against indigent defendants. These problems include increased difficulty in
reentering society, the doubtful recoupment of money by the government, and inequities
in administration. In 2010, the American Civil Liberties Union issued a report that
chronicled the problems associated with LFOs in five states—including Washington—
and recommended reforms to state and to local officials. AM. CIVIL LIBERTIES UNION, IN
FOR A PENNY: THE RISE OF AMERICA’S NEW DEBTORS’ PRISONS (2010) (ACLU),
available at https://www.aclu.org/files/assets/InForAPenny web.pdf. That same year,
the Brennan Center for Justice at New York University School of Law published a report
outlining the problems with criminal debt, most notably the impediment it creates to
reentry and rehabilitation. ALICIA BANNON, MITALI NAGRECHA & REBEKAH DILLER,
BRENNAN CTR. FOR JUSTICE, CRIMINAL JUSTICE DEBT: A BARRIER TO REENTRY (2010),
available at http://www .brennancenter.org/sites/default/files/legacy
/Fees%20and%20Fines%20FINAL.pdf. Two years later, the Brennan Center followed
up with “A Toolkit for Action” that proposed five specific reforms to combat the
problems caused by inequitable LFO systems. ROOPAL PATEL & MEGHNA PHILIP,
BRENNAN CTR. FOR JUSTICE, CRIMINAL JUSTICE DEBT: A TOOLKIT FOR ACTION (2012),
available at http://www brennancenter.org/sites/default/files/legacy/publications

/Criminal%20Justice%20Debt%20Background%20for%20web.pdf. As part of its second
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proposed reform, the Brennan Center advocated that courts must determine a person’s
ability to pay before the court imposes LFOs. Id. at 14,

Washington has contributed its own voice to this national conversation. In 2008,
the Washington State Minority and Justice Commission issued a report that assessed the
problems with the LFO system in Washington. KATHERINE A. BECKETT, ALEXES M.
HARRIS & HEATHER EVANS, WASH. STATE MINORITY & JUSTICE COMM’N, THE
AS SESSMENT AND CONSEQUENCES OF LEGAL FINANCIAL OBLIGATIONS IN WASHINGTON
STATE (2008) (WASH. STATE MINORITY & JUSTICE COMM’N), available at
http://www.courts.wa.gov/committee/pdf/2008 LFO_report.pdf. This conversation
remains important to our state and to our court system.

As amici* and the above-referenced reports point out, Washington’s LFO system
carries problematic consequences. To begin with, LFOs accrue interest at a rate of 12
percent and may also accumulate collection fees when they are not paid on time. RCW
10.82.090(1); Travis Stearns, Legal Financial Obligations: Fulfilling the Promise of
Gideon by Reducing the Burden, 11 SEATTLE J. SOC. JUST. 963, 967 (2013). Many
defendants cannot afford these high sums and either do not pay at all or contribute a small
amount every month. WASH. STATE MINORITY & JUSTICE COMM’N, supra, at 21. But on
average, a person who pays $25 per month toward their LFOs will owe the state more 10

years after conviction than they did when the LFOs were initially assessed. Id. at 22.

4 This court received a joint amici curiae brief from the Washington Defender Association, the
American Civil Liberties Union of Washington, Columbia Legal Services, the Center for Justice,
and the Washington Association of Criminal Defense Lawyers.
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Consequently, indigent offenders owe higher LFO sums than their wealthier counterparts
because they cannot afford to pay, which allows interest to accumulate and to increase
the total amount that they owe. See id. at 21-22. The inability to pay off the LFOs means
that courts retain jurisdiction over impoverished offenders long after they are released
from prison because the court maintains jurisdiction until they completely satisty their
LFOs. Id at9-11; RCW 9.94A.760(4) (“For an offense committed on or after July 1,
2000, the court shall retain jurisdiction over the offender, for purposes of the offender's
compliance with‘ payment of the legal financial obligations, until the obligation is
completely satisfied, regardless of the statutory maximum for the crime.”). The court’s
long-term involvement in defendants’ lives inhibits reentry: legal or background checks
will show an active record in superior court for individuals who have not fully paid their
LFOs. ACLU, supra, at 68-69. This active record can have serious negative
consequences on employment, on housing, and on finances. Id. at 69. LFO debt also
impacts credit ratings, making it more difficult to find secure housing. WASH. STATE
MINORITY & JUSTICE COMM’N, supra, at 43. All of these reentry difficulties increase the
chances of recidivism. Id. at 68.

Moreover, the state cannot collect money from defendants who cannot pay, which
obviates one of the reasons for courts to impose LFOs. See RCW 9.94A.030. For
example, for three quarters of the cases sentenced in the first two months of 2004, less
than 20 percent of LFOs had been paid three years after sentencing. WASH. STATE

MINORITY & JUSTICE COMM’N, supra, at 20.
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Significant disparities also exist in the administration of LFOs in Washington. For
example, drug-related offenses, offenses resulting in trial, Latino defendants, and male
defendants all receive disproportionately high LFO penalties. Id. at 28-29. Additionally,
counties with smﬁller populations, higher violent crime rates, and smaller proportions of
their budget speﬁt on law and justice assess higher LFO penalties than other Washington
counties. Id.

Blazina and Paige-Colter argue that, in order to impose discretionary LFOs under
RCW 10.01.160(3), the sentencing judge must consider the defendant’s individual
financial circumstances and make an individualized inquiry into the defendant’s current
and future ability to pay. Suppl. Br. of Pet’r (Blazina) at 8. They also argue that the
record must reflect this inquiry. We agree. By statute, “[t]he court shall not order a
defendant to pay costs unless the defendant is or will be able to pay them.” RCW
10.01.160(3) (emphasis added). To determine the amount and method for paying the
costs, “the court shall take account of the financial resources of the defendant and the
nature of the burden that payment of costs will impose.” Id. (emphasis added).

As a general rule, we treat the word “shall” as presumptively imperative—we
presume it creates a duty rather than confers discretion. State v. Bartholomew, 104
Wn.2d 844, 848, 710 P.2d 196 (1985). Here, the statute follows this general rule.
Because the legislature used the word “may” 11 times and the word “shall” eight times in
RCW 10.01.160, we hold that the legislature intended the two words to have different

meanings, with “shall” being imperative.

10
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Practically speaking, this imperative under RCW 10.01.160(3) means that the
court must do more than sign a judgment and sentence with boilerplate language stating
that it engaged in the required inquiry. The record must reflect that the trial court made
an individualized inquiry into the defendant’s current and future ability to pay. Within
this inquiry, the court must also consider important factors, as amici suggest, such as
incarceration and a defendant’s other debts, including restitution, when determining a
defendant’s ability to pay.

Courts should also look to the comment in court rule GR 34 for guidance. This
rule allows a person to obtain a waiver of filing fees and surcharges on the basis of
indigent status, and the comment to the rule lists ways that a person may prove indigent
status. GR 34. For example, under the rule, courts must find a person indigent if the
person establishes that he or she receives assistance from a needs-based, means-tested
assistance program, such as Social Security or t/“ood stamps. Id. (comment listing facts
that prove indigent status). In addition, courts must find a person indigent if his or her
household income falls below 125 percent of the federal poverty guideline. Id. Although
the ways to establish indigent status remain nonexhaustive, see id., if someone does meet
the GR 34 standard for indigency, courts should seriously question that person’s ability to
pay LFOs.

CONCLUSION

At sentencing, judges ordered Blazina and Paige-Colter to pay LFOs under RCW

10.01.160(3). The records, however, do not show that the trial judges considered either

defendant’s ability to pay before imposing the LFOs. The defendants did not object at

11
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sentencing. Instead, they raised the issue for the first time on appeal. Although appellate
courts will normally decline to hear unpreserved claims of error, we take this occasion to
emphasize the trial court’s obligation to consider the defendant’s ability to pay.

We hold that RCW 10.01.160(3) requires the record to reflect that the sentencing
judge made an individualized inquiry into the defendant’s current and future ability to
pay before the court imposes LLFOs. This inquiry also requires the court to consider
important factors, such as incarceration and a defendant’s other debts, including
restitution, when determining a defendant’s ability to pay. Because the records in this
case do not show that the sentencing judges made this inquiry into either defendant’s

ability to pay, we remand the cases to the trial courts for new sentence hearings.

12
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WE CONCUR:

a
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No. 89028-5

FAIRHURST, J. (concurring in the result)—I agree with the majority that
RCW 10.01.160(3) requires a sentencing judge to make an individualized
determination into a defendant’s current and future ability to pay before the court
imposes legal financial obligations (LFOs). I also agree that the trial judges in these
cases did not consider either defendant’s ability to pay before imposing LFOs.
Because the error was unpreserved, I also agree that we must determine whether it
should be addressed for the first time on appeal. RAP 2.5(a).

I disagree with how the majority applies RAP 2.5(a). RAP 2.5(a) contains
three exceptions on which unpreserved errors can be raised for the first time on
appeal. While the majority does not indicate which of the three exceptions it is
applying to reach the merits, it is likely attempting to use RAP 2.5(a)(3), “manifest
error affecting a constitutional right.”! However, the majority fails to apply the
three part test from State v. O’Hara, 167 Wn.2d 91, 98-100, 217 P.3d 756 (2009),
that established what an appellant must demonstrate for an appellate court to reach

an unpreserved error under RAP 2.5(a)(3).

I"The other two exceptions, “(1) lack of trial court jurisdiction” and “(2) failure to establish
facts upon which relief can be granted,” are not applicable. RAP 2.5(a).

1
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In O’Hara, we found that to meet RAP 2.5(a)(3) and raise an error for the first
time on appeal, an appellant must demonstrate the error is manifest and the error is
truly of constitutional dimension. Id. at 98. Next, if a court finds a manifest
constitutional error, it may still be subject to a harmless error analysis. Id.

Here, the error is not constitutional in nature and thus the unpreserved error
cannot be reached under a RAP 2.5(a)(3) analysis. In analyzing the asserted
constitutional interest, we do not assume the alleged error is of constitutional
magnitude but instead look at the asserted claim and assess whether, if correct, it
implicates a constitutional interest as compared to another form of trial error. Id.

The trial court judges in Blazina and Paige-Colter did not inquire into the
defendants’ ability to pay LFOs, which violates RCW 10.01.160(3). RCW
10.01.160(3) provides:

The court shall not order a defendant to pay costs unless the defendant

is or will be able to pay them. In determining the amount and method

of payment of costs, the court shall take account of the financial

resources of the defendant and the nature of the burden that payment of

costs will impose.

Failing to determine a defendant’s ability to pay LFOs violates the statute but does
not implicate a constitutional right.

Although the unpreserved error does not meet the RAP 2.5(a)(3) standard

from O’Hara, 1 would hold that this error can be reached by applying RAP 1.2(a),
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which states that the “rules will be liberally interpreted to promote justice and
facilitate the decision of cases on the merits.” RAP 1.2(a) is rarely used, but this is
an appropriate case for the court to exercise its discretion té reach the unpreserved
error because of the widespread problems, as stated in the majority, associated with
LFOs imposed against indigent defendants. Majority at 6.

The consequences of the State’s LFO system are concerning, and addressing
where courts are falling short of the statute will promote justice. In State v. Aho, 137
Wn.2d 736, 740-41, 975 P.2d 512 (1999), we held that the supreme court “has the
authority to determine whether a matter is properly before the court, to perform those
acts which are proper to secure fair and orderly review, and to waive the rules of
appellate procedure when necessary ‘to serve the ends of justice.”” (quoting RAP
1.2(c)). Iagree with the majority that RCW 10.01.160(3) requires sentencing judges
to take a defendant’s individual financial circumstances into account and make an
individual determination into the defendant’s current and future ability to pay. In
order to ensure that indigent defendants are treated as the statute requires, we should
reach the unpreserved error,

For the foregoing reasons, I concur in the result only.
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I1. Introduction

While the laws, policiesand court practices vary, each state in the United States imposes
some sort of scheme to sentence law violators to justice system fees, fines related to specific
offenses, and restitution to directly or indirectly reimburse victims, in addition to a host of costs
related to non-full payment. Many states have legislatively established “mandatory” fines or
fees, where judges have no discretion in whether or not to sentence people, even those deemed
indigent.! Over the past twelve years, research has emerged to outline local and state level
practices, documenting the varying dimensions of court mechanisms used to assess the costs,
monitor repayment and non-payment, and punish people who do not pay." This research has
examined the consequences of court imposed fines and fees on the lives and families of people
who owe the debt, the practices by which local jurisdictions collect the penalties, and the
disparate effects of monetary sanctions for youth, communities of color and people who are
poor." Research has also begun to give attention to justice practices related to the imposition of
fines and fees, such as the privatization of services and products within justice systems and state
revenue generation foci and practices.”

In this report, we use an expansive definition of legal financial obligations (LFO), which
is inclusive of all financial debts imposed by a court because of a criminal charge or infraction.
We use the term LFO interchangeably with the term of monetary sanctions. The definition we
use is broader than typical definitions that narrowly focus on criminal cases only. However, in
the eyes of debtors, debt arising from both traffic and non-traffic infractions can have similar
consequences as can debt arising from criminal cases. Our goal in this report is to capture the
total impacts of the broad system of monetary sanctions in Seattle. While our analysis focuses on
data from the Seattle Municipal Court, this system depends on the actions wide range of
institutions, including the court itself, the Seattle Police Department, the City Attorney's Office,
and others. As such, our results and interpretations may differ from those that use more narrow
criteriato define legal financial obligations. Our analyses treat LFOs as inclusive of all monetary
sanctions that individuals may incur because of cases processed in Seattle Municipal Court.

Legal Financial Obligations, as defined in Washington State statute include the fines, fees,
costs imposed by the court as the result of a criminal convictions. Washington State’s Legal
Financial Obligations are mandated by RCW 9.94A.760." Specific fines and fees are embedded
throughout the RCW. The mandatory LFOs include: a Victim Penalty Assessment (VPA)
which imposes $500 for each felony or gross misdemeanor convictionand a $250 fee for each
misdemeanor conviction (RCW 7.68.035). The DNA Collection Fee imposes a one-time fee of
$100 for a crime specified in RCW 43.43.754 and must be sentenced (this is not mandatory for
persons with mental health conditions). Furthermore, restitution shall be ordered when a person
is convicted of a felony offense resulting in injury, damage or loss of property. Some LFOs are
crime specific fines and are mandatory based on type of offense (e.g., sex offense). Other fees
and costs such as, criminal filing fee, conviction fee or jury fee shall not be imposed if a person
is deemed indigent or has a mental health condition.

We have been asked by the Seattle Office for Civil Rights to conduct an analysis of the
sentencing and collection of fines and fees by the Seattle Municipal Court (SMC). It is

4
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important to note that as national, as well as Washington specific research, has shown, the
sentencing and citation of fines and fees is just one discretionary point within the overall system
of monetary sanctions. This punishment schema entails several discretion points, including,
citations by police officers, sentencing by court officers, management of debt by court clerks and
private collection agencies, judicial and probationary supervision and punishment of people who
owe court debt. As our analyses illustrate, many of the cases that come before the SMC have
been initiated not by Seattle Municipal Court judges, but instead via traffic violations issued by
Seattle police and parking enforcement officers. As such, our concluding discussion of policy
implications suggests a broad range of officials, including the Seattle Police Department and
SMC, to collectively think broadly about this system of monetary sanctions and how best to
alleviate the consequences for people who are unable to pay the debt and who are processed
through multiple discretion points that lead to a cumulative negative effect.

Report Aims

The aim of this reportis to outline four dimensions related to the citation, sentencing and
management of fines and fees by the Seattle Municipal Court. We aim to better understand the
type of SMC cases associated with LFO sentences and the time it takes for people to pay off the
debt. We are also interested in how the debt might matter for subsequent criminal court
involvement. Might carrying LFO debt increase individuals’ contact with superior courts in
Washington State? Furthermore, a key outstanding question about LFOs is the extent to which
there may be racial and ethnic differencesin citations, sentencing, ability to pay the debt and
subsequent court contact. Also, of interest is how the City of Seattle Municipal Court’s LFO
sentencing, and the duration of debt and ability of citizens to pay that debt back, comparesto
other cities in Washington State. From this set of questions, we have arrived at the following
dimensions for analysis:"!

Extent and characteristics of unpaid debt

Impact of SMC fines and fees on people who cannot afford them
Exploration of racial disparities in traffic and non-traffic infractions
Comparison of the City of Seattle LFO process with other citiesin WA State

el N S

Summary of Key Findings:

In what follows we provide a detailed analysis of the scope of fines and fees sentenced and
collected by Seattle Municipal Court through 2000-2017. In sum, we present the following key
findings from our data analysis:

1. There has been a remarkable decline in cases filed in Seattle Municipal Courts between 2000
— 2017, even as the population size of Seattle increased during this time period.

2. People sentenced to criminal traffic cases tended to have their LFO accounts open (not fully
paid) for longer periods of time relative to other types of traffic cases.
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3. For each class of case, Black men and women are significantly more likely than their peers to
be sentenced to incarceration through a Washington superior court following a paid Seattle
Municipal Court legal financial obligation sentence (SMC LFO).

4. Black men and women are more likely to be incarcerated following an unpaid SMC LFO
than are any other racial or ethnic group.

5. People of color have a higher likelihood than White people to be charged with a DWLS3
following a Seattle Municipal Court legal financial obligation sentence. This is especially
pronounced for Black Seattle drivers.
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I11. Data and Methods

All cited or convicted cases from 2000-2017 were provided by the Seattle Municipal Court via
the JIS (District and Municipal Court Judicial Information System)." This data system assists
court officers and clerks in managing and reporting Washington State’s district and municipal
court cases. All analyses were conducted by Frank Edwards, using the R statistical programming
language. Comparisons to other jurisdictions use data from the Washington Administrative
Office of the Courts (AOC) on LFO sentencing in all other Washington Municipal Courts
between 2000 and 2014.

Note that the analyses below exclude a very small number of cases in which total assessed LFOs
equaled over one million dollars. The analyses also exclude a small number of felony cases

recorded in the data. Population data are obtained from the 2000 and 2010 census, and
intervening years are imputed through linear interpolation.

While each case can be assessed multiple LFOs (mean LFOs per case with assessed LFOs in
sample = 6.6), all reported LFO figures are aggregated to the case-level to ensure comparability
across categories of violations and between SMC and other courts of limited jurisdiction. We
compute three values to describe the legal financial obligations assessed for each case: initial
amount ordered, amount owed after court adjustment, and amount paid.

Table 1. Median annual total SMC LFOs by case type (in 2018 inflation adjusted dollars)

Case type Originally After court % Adjusted Paid % Paid from
ordered adjustment from Original Adjusted

Infraction $ 24,467,354 | $9,471,204 39% $ 8,080,052 85%

Traffic

Infraction Non- | $ 824,678 $ 406,969 49% $ 283,779 70%

Traffic

Criminal Traffic | $ 3,598,035 $ 579,825 16% $ 528,681 91%

Criminal $4,033,011 $ 642,556 16% $ 543,827 85%

Traffic: DUI

Criminal Non- $12,041,164 | $ 356,704 3% $ 304,264 85%

Traffic

The initial amount ordered is a simple sum of all ordered LFOs at the case-level prior to any
adjustment by the court. The amount paid is a sum of the total amount paid on LFOs at the case-
level. The amount owed after court adjustment is computed according to the following rules:
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e If the currentamount due on an account is recorded as zero dollars, the adjusted amount
is equal to the paid amount

¢ If the currentamount due on an account is greater than zero dollars, the adjusted amount
is equal to the currentamount owed plus the total paid.

Each of these values is inflation adjusted to January 2018 dollars using the consumer price index
to ensure comparability over time.

Race, Ethnicity and Surname Analysis

SMC does not collect race/ethnicity for subject to LFOs. Instead, it relies on and reports data
collected by police, and these data do not report Latinx ethnicity. To disaggregate Latinx people
from non-Hispanic white people, and to recover information on some cases where race/ethnicity
data is missing (about 10 percent of cases), we construct a two-stage imputation process based on
a method developed by Imai and Khana"". Firstwe match surnames to Census records that
provide estimates of the share of the populationwith a given surname. Then, we use data on the
racial composition of the population in King County, in combination with matched name
probabilities, to impute the race/ethnicity of court records missing this demographic information.
We classify all records with an imputed posterior probability of Hispanic ethnicity greater than
0.75 (conditional on surname and population composition) as Hispanic, and all those less than or
equal to a posterior probability of Hispanic ethnicity to be non-Hispanic. We use a similar
procedure for missing data in the AOC records for other Washington courts. Prior to imputation,
about 10 percent of cases were missing data on race/ethnicity. After imputation, about 8 percent
of cases are missing data on race/ethnicity. Additionally, about 8 percent of cases recorded as
white in the initial data are reclassified as Latinx.

Incarceration History

We establishan individual's incarceration history by linking individualsto AOC data on superior
court sentences by individual surname and date of birth. This procedure results in about 700,000
individuals with records in both SMC and AOC data. From these matches, we then identify
records where an individual was ever sentenced to jail or prison by any superior court in
Washington, and identify those cases where SMC LFO sentences preceded a first incarceration
sentenced from a superior court based on AOC sentencing dates and SMC filing dates.

Case Types

We use SMC provided case type codes, but distinguish DUI cases from other criminal traffic
cases by recoding all cases with a finding of "committed” or "guilty" for any case with a
violation code listedas SMC 11.56.020, "Persons under the influence of intoxicating liquor,
marijuana, or any other drug."” These DUI cases are recoded as a separate category, and are
excluded from the criminal traffic case type.
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IV. Findings
1. Extent and characteristics of paid and unpaid debt

Our first step to examine legal financial obligations (LFOs) from Seattle Municipal Court (SMC)
is to assess the volume of cases, the volume of debt sentenced, and the volume of debt that
remains uncollected and under the city's purview. Figure 1 shows the total volume of cases with
ordered LFOs in SMC between 2000 and 2017. The top panel of Figurel adjusts the total
caseload with ordered LFOs to arate per 1,000 Seattle residents, and the bottom panel displays
the caseload as an unadjusted count.

Figure 1. Number of cases with LFOs in Seattle Municipal Court, and cases with LFOs per 1,000
persons by violation type: 2000 — 2017.
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Cases have trended downward over this 18-year period. In 2000, SMC handled over 100,000
total cases, and the caseload total was at a minimum in 2017 at about 40,000 cases with ordered
LFOs. Because Seattle's population grew substantially over this time period, the per capita rate
of LFO orders declined even more rapidly, from a peak of about 200 cases with LFOs per 1,000
residents in 2000 to a minimum of about 50 cases with LFOs per 1,000 residentsin 2017, about
25 percent of the rate of LFO debt orders per capita in 2000. Note that across this time period,
the overwhelming majority of SMC cases with LFOs were traffic infractions. Non-traffic
infractions and criminal cases made up a minority of the remaining cases. In 2017, SMC ordered
LFOs in 40,672 cases. Table 2. lllustrates that of these cases, 83 percent were traffic infractions,
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8 percent were non-traffic infractions, 6 percent were non-traffic criminal cases, 2 percent were
criminal traffic cases, and 1 percent were DUI cases.

Table 2. Distribution of LFOs by Case Type in SMC, 2000-2017 (N = 40,672).

Case Type % of Total Cases
Traffic Infractions 83%
Non-Traffic Infractions 8%
Non-Traffic Criminal 6%
Criminal Traffic 2%
DUI 1%

Figure 2 displays the distribution of the SMC LFO caseload across Seattle's population by
race/ethnicity using data from cases filed in 2017. Each panel of the figure representsa class of
cases. Note the variation in the scale of the y-axis for case rates across categories. For all classes
of cases, people of color are ordered LFO debt more frequently than White people in Seattle. In
2017 Black driversin Seattle were issued 2.6 times more traffic infractions with LFOs per capita
than were White drivers. Latinx drivers were issued 1.7 times more traffic infractions than White
drivers. American Indians / Alaska Natives were issued LFOs for criminal non-traffic offenses at
a per capita rate 6.7 times higher than the rate for white Seattle residents. Non-traffic infraction
LFOs were ordered 3.7 times more frequently for American Indians/Alaska Natives than for
Whites, and Black Seattlites were issued LFOs for non-traffic infractions at a rate 3.1 times
higher than Whites. These disparitiesare largely a function of case volume, driven by law
enforcement activity and population differences.

10
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Figure 2. Cases with LFOs in Seattle Municipal Court per 1,000 population by race/ethnicity, 2017
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As shown in Figure 3, there are few differences across racial and ethnic groups in initial SMC
debt orders and in final amounts ordered after court adjustment for the most common categories
of cases. There is more heterogeneity in non-DUI criminal offenses in initial orders, but these
offenses are relatively rare in SMC and heterogeneous in composition. Despite some apparent
inequalities in high initial sentences for criminal traffic and non-traffic cases, note that after court
adjustment, many criminal cases have their balances reduced to near-zero, and initial inequalities
are generally reduced or eliminated for criminal LFOs. For DUIs and infraction violations, racial
and ethnic differences in median initial and adjusted sentences are minimal.

Coupled with the resultsin Figure 2, these findings strongly suggest that SMC sentencing
practices themselves are not a key driver of racial inequalities in Seattle LFO debt. Instead, the
flow of cases into the court appears to be the key driver of population-level inequalities. As
explained in the introduction, LFOs are situated within a system of monetary sanctions whereby
many are triggered with the citation of tickets by law and parking enforcement. While other
LFOs are sentenced directly by court judges. It appears that much of the disproportionate burden
of LFOs for people of color managed by SMC stems from the issuing of traffic citations by
police and traffic enforcement. When these cases come into the SMC, as with other initial LFO
sentences, much of the disparity in sentence amounts are adjusted by SMC court officials.

11



An Analysis of Court Imposed Monetary Sanctions in Seattle Municipal Courts

Figure 3. Median case-level LFO debt originally ordered, after court adjustment, and paid by
case type by race/ethnicity, 2015 - 2017
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Figure 4 shows how initial orders relate to actual amounts due after court adjustment, and how
much of this adjusted balance remained outstanding for accounts filed in 2017. The majority of
the initially ordered debt through SMC was for traffic infractions. In 2017, over 10 million
dollars of LFOs were ordered through SMC for traffic infractions. After court adjustment, the
balance was reduced to 7.2 million dollars, a reduction of about 35 percent from the initial
amount ordered. Of this adjusted amount, about 4.8 millionwas paid before the end of the year
in 2017, about 66 percent of the adjusted balance, leaving about 34 percent of the adjusted traffic
infraction LFO orders outstanding within this single year of orders. Criminal non-traffic offenses
had the second highest total initial LFO amount ordered, at about 5.5 milliondollars.

However, the court dramatically reduced this balance due, to an aggregate of about 360
thousand dollars, a reduction of about 93 percent of the initial amount ordered. Of this much
reduced balance, most was paid; only about 20 percent of the criminal non-traffic LFO balance
was unpaid by the end of 2017. We see similar patterns for criminal traffic (DUI and non-DUI)
offenses, with aggregated initial orders of over 2 million reduced by the court to about 400
thousand, a reduction of about 80 percent. For both DUI and other criminal traffic offenses, the
majority of the remaining balance was paid within the year. Traffic infractions representa
smaller share of the total debt issued by the court, about 650 thousand in initial orders, and 400
thousand after court adjustment. This reduction is of a similar magnitude to the reductions
ordered by the court for traffic infractions, about a 39 percent decrease from initial orders. Of
this remainder, much remained unpaid, about 60 percent.
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Figure 4. SMC LFO debt originally ordered, after court adjustment, and paid by case type, 2017
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Figure 5 examines how the court adjusted commonly imposed individual legal financial
obligations in typical non-DUI criminal cases in 2017. For non-traffic criminal offenses, the
average initial fine was about $4900. However, after court adjustment, the average balance due
for fines in criminal non-traffic cases was about $10, a dramatic reduction. Other fees and
assessments were typically also reduced by large amounts. Restitution, on the other hand, was
typically not dramatically reduced by the court. On average across all cases, the ordered
restitutionamount was ordered about $170, and the average amount after adjustment was about
$130. Similar patterns hold for criminal traffic cases. Fines were reduced (on average) by about
90 percent and made up the overwhelming majority of initial LFO orders. Other classes of LFOs
were not reduced by the same magnitude, but initial orders were typically quite low.

Figure 6 displays routinely imposed LFOs for both traffic and non-traffic infractions. Note that
there are many more types of commonly issued LFOs in these cases than in criminal casesin
SMC. Penaltiesand fines make up the bulk of non-traffic infraction LFO orders, at around $100
each in initial penalties and fines. The court often reduces the penalty order substantially, but
infrequently reduces ordered fines in these cases. For both traffic and non-traffic infractions, a
battery of fees, surcharges, and assessments are imposed on cases. For example, the most
commonly imposed charges include a time payment setup fee, a criminal conviction fee, a
trauma care system surcharge, an auto theft prevention assessment, a JIS fee, a default penalty,
an accident penalty, a cancellation fee and a deferred finding administrative fee. While each of
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these charges is typically a small amount, they are rarely reduced and may add up to substantial
total balances.

Figure 5. Average amount ordered, amount ordered after adjustment by court, and
amount paid by kind of LFO and by case type: Criminal
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Figure 6. Average amount ordered, amount ordered after adjustment by court, and
amount paid by kind of LFO and by case type: Infractions
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Figure 7 shows the average age of LFO accounts in SMC by case type for cases filed between
2007 and 2017, settinga maximum age of 10 years. Note the very short age for most infraction
accounts. The average traffic infractionaccount is opened and closed within 4.3 months. The
average non-traffic infraction account is opened and closed with 6.2 months. Criminal accounts
tend to be sentenced to much higher amounts (see Figure 3), and tend to remain open much
longer. The average non-traffic criminal account remains open for 1.2 years, but note the long
tails on the distribution of case ages; some accounts remain open much longer. The average
criminal traffic account remains open for about 2 years, and the average DUI account remains
open for about 4.6 years. Note that a non-trivial number of criminal accounts remained open and
not fully paid for a full 10 years.

Figure 7. Age of LFO accounts at closing date by case type in Seattle Municipal Court, 2007 -
2017
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Figure 8. Expected length of LFO account time to close by case type, 2007 - 2017
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Figure 8 shows the results of a survival analysis of LFO account closure. Survival analysisis a
statistical method that allows estimates the time to an event across different kinds of cases,
including for cases that have not yet experienced the event (censoring). In this case, we estimate
how long, on average, different kinds of LFO accounts remain open by building a statistical
model that estimates the average time it takes until a case is closed. Below we illustrate the
probability of an account remaining open as a function of the account's age and the case type.
DUI cases tend to survive the longest. Over this period, about 75 percent of DUI LFO accounts
are expected to remainopen and not fully paid after five years. Other kinds of accounts tend to
close much more quickly. Few infraction LFO accounts remain open after one year, and the
majority of non-DUI criminal casesare closed within 2.5 years. Non-traffic criminal cases tend
to close more quickly than criminal traffic cases.

17



An Analysis of Court Imposed Monetary Sanctions in Seattle Municipal Courts

2. Relationships between SMC LFOs and more serious criminal justice system contact

In this section we are interested in understanding the criminal justice consequences for people
who have unpaid court debt. We examine the relationship between court debt sentenced in SMC
with a subsequent conviction in Washington State Superior court. We conduct a longitudinal
analysis that explores whether court debt predicts future incarceration. That is, what is the
likelihood that someone will be incarcerated if they carry LFO debt. Note that these are not
causal estimates, and do not identify the effect of SMC fines and fees on future incarceration.
Instead, our estimates describe associations between debt and future incarceration outcomes. The
figures below should be interpreted as the expected conditional probability of future
incarceration after SMC LFOs for each group. However, these estimates do not capture the
independent impact of SMC LFOs on future incarceration because unmeasured variables likely
confound the relationship between court debt and future criminal justice outcomes. However,
these models can accurately predict the proportion of people in each category (e.g. White, with
unpaid LFO) who are likely to experience a particular outcome after receiving an LFO through
SMC.

In these models, we use data from the Washington Administrative Office of the Courts (AOC) to
identify the first time a person was sentenced to jail or prison by a Washington Superior Court.
We then match these first-timeincarceration records to SMC LFO records based on a person's
name and date of birth. Note that because some names or dates of birth likely do not exactly
match across AOC and SMC data, these probabilities / proportions should be taken as
conservative estimates. Also, note that these models predict firstincarceration sentencedin
Superior Court in Washington. It is possible that LFO sentencing relates to pre-trial incarceration
or incarceration sentenced in municipal or district courts, to incarceration for technical violations
of conditions of release or deferred adjudication, or for recidivism and desistance. These models
do not capture these outcomes.

Figure 9 displays the results of a logistic regression model of the probability of being sentenced
to jail or prison in a Washington Superior court following sentencing to LFO debt in SMC. We
display predicted probabilities of incarceration from a regression model that assumes the LFO
was sentenced in 2010, that the amount sentenced was $175, and that the person had not been
previously been sentenced to incarceration in a Washington Superior Court. We estimate these
probabilities separately for men and women, and by race/ethnicity. Note that model inputs
include defendant race, gender, case type, total obligations sentenced, whether any payment was
recorded, and the year in which the case was filed.

We begin by examining the likelihood of a person receiving a sentence to jail or prison by a
Washington State Superior Court judge among the population of people who have been
sentenced to SMC LFOs and who have paid them. The bottom panel of Figure 8 shows the
probability of being sentenced to incarceration by a superior court following LFO sentencing in
SMC when the balance of the sentenced LFO was paid in full by race and sex. For each class of
case, Black men and women are significantly more likely than their peers to be sentenced to
incarceration following an SMC LFO paid in full. This includes non-criminal infractions.
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Figure 9. Proportion sentenced to incarceration in Washington Superior Courts after being
sentenced to $175 in SMC LFOs (adjusted) by race, case type, and payment/ non-payment,
logistic regression expected values.
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Table 3. Highlights these findings for Black and White men. We estimate thata Black man
sentenced to a $175 LFO in SMC for a traffic infraction that has paid their LFOs in full has
about a 3 percent probability of being later sentenced to incarceration in a Washington Superior
Court, compared to about a 1 percent probability for White men. For criminal non-traffic
offenses, Black men have about a 9 percent chance of being incarcerated through a superior court
following a paid SMC LFO, compared to a 3 percent chance for White men. We find that a
Black man with an unpaid LFO from a criminal non-traffic SMC case will have a 26 percent
probability of later incarceration through WA Superior courts. This compares to 10 percent
probability for White men. In sum, Black men and women are more likely to be incarcerated
following an unpaid SMC LFO than are any other group. American Indians / Alaska Natives are
also more likely than White or Latinx people to be incarcerated followingan SMC LFO. Our
analysis finds a correlation between LFOs sentenced, paid and unpaid, for subsequent
incarceration with key racial differences.

Table 3. Percent Likelihood of Subsequent Incarceration Post LFO $175 sentence.

White Men Black Men
Traffic Infraction
Paid in full 1.1% 3.2%
Unpaid 3.6% 10.3%
Criminal Non-Traffic
Paid in full 3.2% 9.0%
Unpaid 10.2% 25.7%
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3. Exploration of racial disparitiesin trafficand non-traffic infractions

In this section we explore the extent to which there may be racial and ethnic differencesin the
issuance and sentencing of LFOs through SMC. We also explore how likely Seattle driversare to
receive a driving with a license suspended in the third degree (DWLS 3)* charge after receiving
any SMC LFOs, and whether there are any racial and ethnic differences in these probabilities.
License suspension is a critical consequence of unpaid LFOs, and prior research suggests that
low-income people of color may face a heightened risk of license suspension, leading them to
more serious criminal justice system involvement (Harris 2016). In this way, license suspension
resulting from unpaid LFOs may be an engine of racial and ethnic inequality.

Figure 10 shows the results of a logistic regression model estimating the probability that a driver
will be charged with DWLS3 in SMC after receivingany LFO from SMC. Black driversare far
more likely than others to be charged with DWLS 3 followingan SMC LFO. About 2.3 percent
of all Black men who receive traffic infraction LFOs in SMC can expect to be charged with
DWLS 3, compared to about 0.4 percent of White men. Latinx and American Indian / Alaska
Native men charged with traffic infractions are more likely than White drivers to be charged with
DWLS 3 followingan SMC LFO; about 0.8 percent of Latinx men and 1 percent of AI/AN men,
on average, will receive a DWLS3 charge in SMC following a traffic infractionat 2000 — 2017
rates.

Figure 10. Proportion charged with driving with a suspended license (3) after being charged
with an SMC LFO, logistic regression expected values
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Figure 11. Adjusted SMC LFO debt per 1,000 residents by race/ethnicity and case type, 2017.
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Next, we evaluate how LFO debt is distributed across groups in Seattle. Figure 11 shows the
average LFO debt per 1,000 residents of Seattle per year across racial and ethnic groups. Unlike
Figure 2, which showed cases per capita, Figure 11 displaysthe average imposed LFO amount
for each category of case, assuming it was evenly distributed across all residents of that group.
Black Seattle residents receive more LFO sentences per capitathan does any other group in the
city for all categories of charges except criminal traffic offenses. Latinx residents receive more
LFOs per capita than do Black Seattle residents for criminal traffic offenses.

Between 2000 and 2017, for every 1,000 Black residents in Seattle, SMC issued on average
$1767 in traffic infraction LFOs each year, $148 in criminal traffic LFOs, $77 in criminal non-
traffic LFOs, and $63 in DWLS3 LFOs. Note that American Indians / Alaska Natives and Latinx
people are also disproportionately sentenced to SMC LFOs across many categories of violations.
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Figure 12. Ratio of adjusted SMC LFO debt per 1,000 residents by race/ethnicity relativeto
white, 2014. Dashed line indicates equality.
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Figure 12 displays per capitasentencing values as ratios of the sentencing per capita for people
of color in Seattle relative to the sentencing values White people received. This ratio provides a
measure of disproportionality in LFO sentencing relative to population size by race/ethnicity.
The dashed line at 1 indicates equity in LFO sentencing for White and non-White groups. Black
people in Seattle are sentenced to DWLS3 LFOs at a rate nearly 6 times higher than the rate at
which White people in Seattle are sentenced to DWLS3 LFOs. Latinx residentsare sentenced to
DWLS3 LFOs at arate 3.4 times higher than the White sentencing rate. Black and Latinx Seattle
residents are sentenced to LFO debt at higher rates than White Seattle residents for all categories
of violations. American Indian / Alaska Native Seattle residents are sentenced to higher levels of
debt than White residents for criminal non-traffic, infraction non-traffic,and DWLS3 than are
White residents. There is a high degree of inequality measured as per capita debt load, but
relatively low inequality measured as median adjusted court ordered debt.  In sum, our
exploration of racial disparities in traffic and non-traffic infractions illustratea high degree of
racial/ethnic disproportionality in both the case volume and ability to pay.
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4. Comparison of the City of Seattle LFO process with other citiesin WA State

Below, we compare SMC LFO sentencing practices and caseloads to other municipal courts
across Washington using data from the Washington Administrative Office of the Courts (AOC).
Because coding systems for LFO obligation types differ across data systems, and municipal
codes vary significantly across the state, we focus our comparison on aggregate LFO measures.
Because of these complexities, and differences within courts across judges, it is difficultto
directly compare the imposition of particular legal financial obligations. Instead, we focus here
on comparing how caseloads, average sentences, and total debt loads have varied across
jurisdictions over time. We divide Washington municipalitiesinto those with fewer than 10,000
residents, greater than 10,000 but fewer than 50,000 residents, greater than 50,000 but fewer than
75,000 residents, greater than 75,000 and fewer than 100,000 residents, more than 100,000 but
fewer than 250,000 residents, and Seattle. Note that our AOC data only cover 2000 - 2014, while
our SMC data cover 2000 - 2017. As such, we truncate the Seattle data to only include the years
2000 - 2014 to maximize comparability.

Figure 13. LFO debt ordered (adjusted) per 1,000 residents in Washington Municipal Courts,
by population size of city
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Figure 13 displays the median annual per capita LFO volume across Washington municipal
courts. Note that LFO volume per capita is sensitive to case volume, sentenced amount, and
population size. In all jurisdictions, non-traffic infractions make up a very small share of overall
debt loads. Traffic infractions make up the bulk of debt in large cities, while criminal traffic and
non-traffic cases make up a more substantial portion of total debt in mid-sized and smaller cities
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and towns. Despite having more cases per capita in recent years than other large Washington
cities, the total LFO debt issued by SMC per capita for traffic infractions is similar to the total
debt issued by other large city municipal courts in Washington in recent years.

Figure 14. LFO cases per 1,000 persons by case type and size of city population in
Washington Municipal Courts, 2014
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Figure 14 shows the population-adjusted case volume across cities in Washington. In 2014,
Seattle's rate of traffic infraction LFO cases was higher than other large cities in Washington,
like Tacoma, Spokane, and Everett. However, Seattle issued fewer traffic infractions per capita
than did mid-sized cities and small municipalities. Seattle issued more non-traffic infractions per
capita than all other classes of cities, with the exception of mid-sized cities (50 - 75,000). DUI
rates are similar across all city types. SMC, however, initiates far fewer criminal cases with
LFOs than do other cities in Washington. For both traffic and non-traffic cases, SMC's case rate
is much lower than other Washington cities.

Figure 15 displays the median adjusted LFO for each class of case in SMC and other
Washington courts. SMC issues slightly lower median traffic infraction LFOs than does other
municipal courts. The 2014 median in Seattle was $212, compared to a median infraction LFO of
$321 in large cities (over 100,000), and $266 in cities between 75 and 100,000 persons. SMC's
median DUI LFOs after court adjustment are significantly lower than those in other municipal
courts. In SMC, the median adjusted total LFO balance in 2014 was $1193, compared to $1965
in other large cities, and around $2500 in mid-sized cities. For non-DUI criminal traffic cases,
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SMC LFO balances are similar to other municipal courts. For non-traffic criminal cases, SMC
LFOs are much lower than those commonly imposed in other municipal courts.

Figure 15. Median LFO ordered (adjusted) in Washington Municipal Courts by populationsize of

city, 2017
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V. Summary of Findings

Our report examines four areas of interest: 1) the extent and characteristics of LFOs cited and
sentenced in SMC, 2) the impact of SMC LFOs on individuals, 3) racial/ethnic differencesina
subset of cases (traffic and non-traffic infraction), and 4) comparison of SMC to other municipal
courts across Washington State.

In terms of the extent and characteristic of sentenced and outstanding LFO penaltiesin SMC,
the total number of SMC LFO cases trended down from 2000-2017. Traffic infractions
comprised the largest percentage of LFO cases in SMC, totaling 83% of all cases. Within all
offense categories, people of color were ordered more money per 1,000 residents than were
White people. SMC courts adjusted infractions related to LFOs (both traffic and non-traffic)
more frequently than LFO cases involving criminal cases (non-traffic, trafficand DUI). In terms
of the median LFOs originally sentenced, White people were sentenced/cited on average to the
same amount or less than people of color. Black people were paying off LFO debt at lower rates
than non-Black people

The issuance of LFOs has a positive correlation with the likelihood of subsequent
incarceration. That is, our analysis examining the probability of incarceration with paid and
unpaid LFO debt found that Black men and women are more likely to be incarcerated than White
men and women post receiving a fine or fee citation or sentence. Black men who have paid off a
$175 LFO trafficinfraction have a 3.2% subsequently likelihood of incarceration comparedto a
1.1% likelihood for White men. Black men with criminal non-traffic LFOs in the amount of
$175, and who have paid the costs off, have a probability of incarceration of 9.1% compared
with similarly situated White men who have a probability of incarceration of 3.2%. For those
who have not paid off the debt they have a dramatically increased likelihood of incarceration,
Black men have a probability of 26% and White men 10% of being incarcerated. Both for
nonpayment of LFOs and even just the issuing of an LFO that has been paid, increases the
likelihood of subsequent incarceration for individuals, but at a higher rate for Black men and
women.

Along similar lines, in 2017, people of color overwhelmingly carried more LFO related debt
in SMC than White people. This said, it appears that SMC has one of the least punitive
sentencing schemas compared to other municipal courts in Washington State. SMC officials
ordered the lowest amount of overall LFO sentencings/citations across Washington municipal
courts. Seattle Municipal Court has the lowest mean ordered LFOs except within criminal traffic
court, which are at par with other citiesin the state.

In sum, it is clear that there are negative impacts resulting from LFOs imposed by Seattle
Municipal Courts, police and traffic officials. These consequences are disproportionately borne
by people of color. The consequences we examined include length of court debt and likelihood
of incarceration post imposition of debt. Such consequences can have further triggering effects
such as the loss of driver’s licenses, garnishment of needed wages to support children and
families, the issuing of warrants and further incarceration.
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VI. Policy Implications

Despite comparatively imposing LFO debts at lower rates than other cities in Washington,
Seattle Municipal Courts still engage in a system of monetary sanctions that leads to
disproportionate and negative outcomes for Seattle residents, and in particular, people of color.
The intended outcome of future policies should be to ensure that individuals who come into
contact with the criminal justice system are not permanently disadvantaged by legal debt.

There are several policy implicationsthat emerge from our analysis. First, we suggest that
SMC engage in a broader penological discussion with judges and stakeholders in Washington
State about the aim of sentencing and citing people for law violations. What is the aim of
sentencing fines and fees to people who violate laws? Is there a way to hold people accountable
for violations even when they cannot afford the fines and fees? Are there alternativesto LFO
sentences that could possibly improve public safely and to hold people accountable?
Alternatives should make sure not to reinforce existing inequalities, for example, some people
will be able to pay if they have means, while otherswill be sentenced to work crews.
Thoughtful conversations about court sentencing options that include opportunities for
individuals to better themselves through furthering education, drug and alcohol treatment,
employment readiness, mental health care and community based service should be considered.

Furthermore, policy makers, practitioners and officials should recognize that the system

of monetary sanctions has multiple discretion points, a large number of stakeholders, and a large
set of costs. For example, SMC judges must manage the traffic citations that police and parking
enforcement officersissue. The bulk of the LFOs cases examined in this study were initiated
from such citations. Within this context, SMC judges can only adjust the amounts within
existing statutes.

More immediate policy changes could include:

e SMC judges should continue to assess individuals’ abilities to pay in all circumstances
when sentencing LFOs. Judges do appear to be adjusting discretionary fines and fees,
where they can, upon reconsideration of sentenced amounts.

e Judges should continue to waive discretionary costs when people indicate they have
little to no ability to pay.

e Policiesat the state and local should interrogate the necessity for add-on financial
penalties such as interest, time payment set-up fee, JIS fee, default penalties, deferred
finding administration fee. These costs may inhibit or distract payments towards the
fines and restitution.

e State policy should decouple non-payment from criminal matters and suspension of
driver’slicenses. Our analysis highlights huge racial disproportionality in the conviction
of DWLS in the third degree to Black men in Seattle. We suggest state policy eliminate
driver’s license suspensions that result from nonpayment of citations, fines and fees and
in turn lead to DWLS in the third degree convictions.
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e State and local jurisdictionsshould conduct regular monitoring and analysis of LFO
sentencing and collections. Much of our analysis implies the need for local and state
court systems to monitor the impact of LFOs on communities of color. SB 1783, as it
currently stands, is silent on the issue of racial disparities. Local and state policy should
require courts to monitor the impacts of this legal financial obligation on people of color.
No punishment schema should produce disproportionate effects for varying populations.
Further analyses should be conducted to examine individual level effects including
poverty status and race on outcomes such as length of debt burden and subsequent
incarceration. This effort would require improving and ensuring consistency in data
collection practices across counties and municipalities.

Our findings are consistent with research that suggests the current practice of imposing LFOs has
permanently tethered many who are unable to pay to the criminal justice system for a long period
of time.* The above policy suggestions recognize that poor individuals and people of color
experience the criminal justice system differently in a way that limits their full participationin
society. These policy recommendations would help address the disproportionality of the effects
of LFOs we found in this study. We suggest justice officials work collaboratively to further
public safety and enforce a penalty structure that does not lead to racial and economic
inequalities such as long-term debt burdens and increased likelihood of incarceration.
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Appendix A. Examination of Seattle Municipal Court Observational Data

In conjunctionwith the SMC data analysis project, Alexes Harris was asked to review
Seattle Municipal Court observational data she has been collecting as part of a larger eight state
study funded by Arnold Ventures. The aim was to examine the extent to which ability to pay
hearings were occurring at the time of LFO sentencing. We have a total of 200 hearing
observationsin SMC. The RA recorded a set of observational codes on a “court observation”
coding sheet. A protocol used across court observations in the eight states of foci. Table 1
outlines the characteristics of the court type, offenses observed and characteristics of defendants
before the court. In addition, the RA recorded hand written field notes on the types of
discussions occurring between judges, attorneys and people brought before the court.

Unfortunately, only eight of the hearings the RA randomly observed involved sentencing
hearings. As such, not much can be said about the frequency of whether or not ability to pay
hearings were being held by SMC judges. Other hearings the RA observed included review
hearings, cases involving bench warrants, competency, continuances, DUI pretrial, DV review,
mental health review, pretrial, probation review and probation revocation. | also reviewed the
field notes (searched for terms "pay" "ability to pay" and "fine" or "fee™) no formal "hearings" or
discussion of ability to pay.

Interestingly, | found in the text of the field notes frequent discussions between judges,
attorneys and defendants about LFO sentences and other court imposed punishments with costs.
Much of the discourse focused on people’s inability to make any or regular payments. These
discussions involved issues related to payment plans, the court imposed $25 community service
fee (frequently waived), the $42 criminal conviction fee and probation costs. Several
conversations focused on people’s inability to find or make payments for court imposed alcohol
or drug assessment and treatment. Frequently, people said they could not pay for this mandated
sentence.

29



An Analysis of Court Imposed Monetary Sanctions in Seattle Municipal Courts

Table A.1. Summary of SMC Court Observations, 2017-2018 (N = 200 hearings).

Number Percentage
Court Type
Criminal traffic 73 36
Gross misdemeanor 119 59
Misdemeanor criminal traffic 13 6
Type of offense
Assault 28 14
criminal trespass 10 4
driving with suspended license 9 4
DUI 7 3.5
Domestic violence 7 3.5
Presence under influence of intoxicants 44 22
Reckless driving 13 6
Sexual exploitation 7 3.5
Theft 28 14
Sex
Women 52 26
Men 148 74
Race/Ethnicity
Asian 7 3
Black 57 28
Latinx 24 12
Middle Eastern 4 2
Native American 1 0.5
White 79 39
Unknown 7 3
Was not present 22 11
Custody Status
In 39 20
Out 161 80
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VII. Endnotes

' For example see Washington State RCW RCW 9.94A.777
https://www.courts.wa.gov/content/manuals/Superior%20Court%20LFOs.pdf
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Penalties Increase the Likelihood of Recidivismin a Sample of Adolescent Offenders. Youth
Violence & Juvenile Justice 15(3):1-16. (2017). Leslie Paik & Chiara Packard. Impact of
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Politics (2015). April D. Fernandes, et al., Monetary Sanctions: A Review of Revenue
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vV https://apps.leq.wa.gov/rcw/default.aspx?cite=9.94A.760

v nitially we were tasked with examining the frequency and outcomes for community service
conversions, however there was no way to identify or track such cases. A suggestion for future
court data collection efforts would be to create a data element that captures when a judge
converts individuals conversation of LFO dollars to community service hours. Given the data set
we used we are just not able to determine such instances.

vii http://www.courts.wa.gov/jislink/?fa=jislink.jis

Vil |mai, K., & Khanna, K. (2016). Improving Ecological Inference by Predicting Individual
Ethnicity from Voter Registration Records. Political Analysis, 24(2), 263-272.
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X “Driving While License Invalidated” RCW 46.20.342.
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