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Metropolitan King County Council
Committee of the Whole

STAFF REPORT

	Agenda Item:
	6
	Name:
	Mary Bourguignon

	Proposed No.:
	2021-B0075
	Date:
	May 19, 2021




SUBJECT

Remaining amendments proposed by the King County Charter Review Commission.

SUMMARY

The 2018-2019 King County Charter Review Commission (CRC)[footnoteRef:1] recommended 11 amendments to the King County Charter. Six of these amendments and one Council-proposed Charter amendment were placed on the ballot in November 2020 and approved by voters. Two have been introduced for potential action this year (Proposed Ordinances 2021-0184, preamble; and 2021-0185, initiative, referendum, and Charter ballot measure timelines) and will be briefed during today’s meeting. The remaining three Charter amendments recommended by the CRC have not yet been considered. [1:  2018-2019 King County Charter Review Commission: Report to the King County Council, November 2019, https://kingcounty.gov/independent/charter-review-commission.aspx ] 


Proposed Amendment 4 would allow the Council and Executive, by ordinance, to increase the number of positions that are exempt from the career service system, specifically to exempt additional Executive branch leadership positions and confidential positions that support leadership positions.

Proposed Amendment 5 would allow the Council to remove County elected officials from office when the Council approves an ordinance with at least seven affirmative votes stating that the officeholder has committed an act or acts of malfeasance or misfeasance while in office or has violated the oath of office.

Proposed Amendment 10 would correct typographical and grammatical errors.

To place any of these potential charter change amendments on the November 2, 2021, ballot, the last regular Council meeting date for adoption is July 20, 2021.[footnoteRef:2] The deadline for Elections to receive the effective ordinance is August 3, 2021.
 [2:  An ordinance adopting a charter amendment is not subject to Executive veto, so the legislation is effective 10 days after the Council adopts it.] 


BACKGROUND 

Charter Review Commission. The King County Charter provides for a resident commission[footnoteRef:3] to be assembled every ten years for the purpose of reviewing the charter and presenting a written report recommending amendments to the County Council. The 2018-2019 King County Charter Review Commission (CRC) recommended 11 charter amendments.[footnoteRef:4] Six of these proposed amendments and one Council-proposed Charter amendment were placed on the ballot in November 2020 and approved by voters.[footnoteRef:5] Two have been introduced for potential action this year (Proposed Ordinances 2021-0184, preamble; and 2021-0185, initiative, referendum, and Charter ballot measure timelines) and will be briefed during today’s meeting. The remaining three Charter amendments recommended by the CRC have not yet been considered. [3:  King County Charter Section 800]  [4:  2018-2019 King County Charter Review Commission: Report to the King County Council, November 2019]  [5:  https://info.kingcounty.gov/kcelections/Vote/contests/ballotmeasures.aspx?eid=22 ] 


Proposed Amendment 4: Addition of Leadership Positions to the Exemptions from Career Service

Proposed Amendment 4 proposes a Charter amendment to allow the Council and Executive, by ordinance, to increase the number of positions that are exempt from the career service system, specifically to exempt additional Executive branch leadership positions and confidential positions that support leadership positions. 

Career Service Positions. Career service, often referred to as civil service, is defined as the permanent professional branches of a government’s administration. Employees in career service positions are selected and promoted based on merit and seniority, with tenure, discipline, layoffs, or firing managed through established processes. Career service generally excludes military and judicial branches, as well as elected officials. 

King County’s career service system is established in the Charter as part of the “effective personnel system” the County is to establish and manage. That personnel system is to be implemented to ensure recruitment, selection, and retention of County employees based on merit; development of a County career service; promotion based on demonstrated ability; and compensation and personnel practices to keep the County system competitive.[footnoteRef:6]   [6:  King County Charter Section 510] 


The career service system is further defined in the King County Code, which identifies career service positions as those to which an employee is appointed using a defined selection procedure and including a probationary period,[footnoteRef:7] and which outlines procedures and standards for tenure, disciplinary action, and reductions in force.[footnoteRef:8] [7:  Employees serving a probationary period are considered temporary employees and excluded from career service. The probationary period is defined in Code as a period for assessing whether an individual is qualified for a career position to which the employee has been newly appointed or has moved from another position. (KCC 3.12)]  [8:  KCC 3.12 ] 


Exempt Positions. Currently, most full-time, non-volunteer County employees and officers are part of the career service system. However, the Charter lists the following positions in King County as exempt from career service:

· All elected officers;
· The County Auditor; 
· The Clerk and all other employees of the County Council; 
· The County Administrative Officer; 
· The chief officer of each Executive department and administrative office; 
· The members of all boards and commissions; 
· The Chief Economist and other employees of the Office of Economic and Financial Analysis (OEFA); 
· Administrative assistants for the County Executive and one administrative assistant each for the County Administrative Officer, the County Auditor, the County Assessor, the chief officer of each Executive department and administrative office and for each board and commission; a chief deputy for the County Assessor; 
· One confidential secretary each for the County Executive, the chief officer of each Executive department and administrative office, and for each administrative assistant specified in this section; 
· All employees of those officers who are exempted from the provisions of this Charter by the State Constitution;[footnoteRef:9]  [9:  RCW 41.06.070 lists exempt State positions] 

· Persons employed in a professional or scientific capacity to conduct a special inquiry, investigation or examination; 
· Part-time and temporary employees (except, effective January 1, 1989, all part-time employees employed at least half-time or more, as defined by ordinance, shall be members of the career service); 
· Administrative interns; 
· Election precinct officials; 
· All persons serving the County without compensation; and
· Physicians; surgeons; dentists; medical interns; and student nurses and inmates employed by County hospitals, tuberculosis sanitariums, and Health Departments of the County.[footnoteRef:10] [10:  King County Charter Section 550] 


The Code defines positions that are exempt from career service as those to which appointments may be made directly without a competitive hiring process and in which employees serve at the pleasure of the appointing authority.[footnoteRef:11]  [11:  KCC 3.12] 


The Code provides further definition of County leaders who are exempt from career service. It states that divisions of Executive departments or administrative offices are considered to be Executive departments or administrative offices for the purposes of exemption from career service. This means that division directors are exempt from career service, and also that an administrative assistant or a confidential secretary, or both, for each leader is considered to be exempt.[footnoteRef:12]  [12:  KCC 2.16.100] 


The Code identifies four divisions that are defined as “key subordinate units.” For these key subordinate units, in addition to their leaders and leadership supporting positions being exempt from career service, appointment of their leaders requires Council confirmation.[footnoteRef:13] These key subordinate units are:  [13:  Confirmation by the Council is not required for other division-level directors but is required for the leaders of the defined key subordinate units.] 


· The Chief Information Officer of the administrative office of Information Resource Management (King County Information Technology or KCIT);
· The Deputy Director of the Department of Elections;
· The Manager of the Records and Licensing Services Division; and
· The Director of the Road Services Division.[footnoteRef:14] [14:  KCC 2.16.100] 


Proposed Charter Amendment. The proposed amendment would be accomplished by adding the phrase “and such other leadership positions and confidential positions supporting leadership positions as may be designated by ordinance” to the career service section of the Charter. As amended, that section would read:

	550.  Career Service Positions.

	All county employees and officers shall be members of the career service except those in the following positions:  all elected officers; the county auditor; the clerk and all other employees of the county council; the county administrative officer; the chief officer of each executive department and administrative office and such other leadership positions and confidential positions supporting leadership positions as may be designated by ordinance; the members of all boards and commissions; the chief economist and other employees of the office of economic and financial analysis; administrative assistants for the county executive and one administrative assistant each for the county administrative officer, the county auditor, the county assessor, the chief officer of each executive department and administrative office and for each board and commission; a chief deputy for the county assessor; one confidential secretary each for the county executive, the chief officer of each executive department and administrative office, and for each administrative assistant specified in this section; all employees of those officers who are exempted from the provisions of this charter by the state constitution; persons employed in a professional or scientific capacity to conduct a special inquiry, investigation or examination; part-time and temporary employees; administrative interns; election precinct officials; all persons serving the county without compensation; physicians; surgeons; dentists; medical interns; and student nurses and inmates employed by county hospitals, tuberculosis sanitariums and health departments of the county.

	Part-time Employees.  All part-time employees shall be exempted from career service membership except, effective January 1, 1989, all part-time employees employed at least half-time or more, as defined by ordinance, shall be members of the career service.

The CRC’s report notes that, while most County employees are included in the career service system except those specifically exempted by the Charter, some additional positions, specifically division directors and the confidential leadership support positions that report to them, are exempted by the Code. The reports states that “there is a risk that these exemptions are not authorized by the Charter” and notes that the CRC’s proposed Charter amendment “brings the Charter and existing ordinances into alignment.”[footnoteRef:15] [15:  2018-2019 King County Charter Review Commission: Report to the King County Council, November 2019, p. 12] 


The CRC report goes on to note that, due to the complexity involved in the division leadership positions that are exempted from career service by the Code, these positions are similar in nature and complexity to the positions exempted by the Charter, stating that:

Due to the county’s size and intricacy, a division director, deputy director, chief of staff, or chief financial officer will often perform work like making policy and strategy recommendations to move forward with the policy or political agenda of the county. Division directors, deputy directors, chiefs of staff, and chief financial officers are often expected to speak for department directors or even the County Executive in public and often political situations. For these reasons, these are positions that should be excluded from the Career Service System by ordinance, and the Commission believes it is sensible to cure any possible inconsistency between the Charter and the County Code.[footnoteRef:16] [16:  2018-2019 King County Charter Review Commission: Report to the King County Council, November 2019, p. 12] 


The CRC’s report on this issue concludes by recommending that to avoid over-inclusion of positions as exempt from career service, these exempt leadership positions should be defined by ordinance. The report states that requiring an ordinance to exempt leadership positions from career service would require “an open political process to determine any further exemptions, and would also allow a more flexible response to the county’s evolving structures and future leadership positions.”[footnoteRef:17] [17:  2018-2019 King County Charter Review Commission: Report to the King County Council, November 2019, p. 12] 


Potential Impacts. This proposed Charter amendment, if approved by voters, would allow the Council and Executive to exempt leadership and leadership support positions from the career service system by ordinance. The stated intent from the CRC is to ensure that the Charter and existing Code exemptions from career service are in alignment. 

There would be no fiscal impact if this amendment is approved by voters and no further action would be necessary unless the Council or Executive wish to provide for additional exemptions from career service by ordinance.



Proposed Amendment 5: Removal Process for Elected Officials

Proposed Amendment 5 proposes an amendment to the Charter to allow the Council to remove County elected officials from office by approving an ordinance with at least seven affirmative votes stating that the officeholder has committed an act or acts of malfeasance or misfeasance while in office or has violated the oath of office.

Current Recall Process for County Elected Officials. Currently, the only way to remove a County elected official from office is through a recall election.[footnoteRef:18]  [18:  Chapter 29A.56 RCW and Article 1 Section 33 of the Washington State Constitution] 


According to the King County Elections Department,[footnoteRef:19] the first step toward a recall election is to file a recall petition. The recall petition, which is governed by State law,[footnoteRef:20] must be a “typewritten charge” that names the officer and the title of the office and states that the officer “has committed an act or acts of malfeasance, or an act or acts of misfeasance while in office, or has violated the oath of office, or has been guilty of any two or more of the acts specified in the Constitution as grounds for recall.” The recall petition must describe these acts, as well as where and when they occurred, and must be signed by the person or people making the charge, with verification under oath that they believe the charges to be true.[footnoteRef:21] [19:  King County Elections, 2021 Jurisdiction Manual, p. 35, https://kingcounty.gov/~/media/depts/elections/for-jurisdictions/pdfs/jurisdiction-manual.ashx ]  [20:  RCW 29A.56.110-270]  [21:  RCW 29A.56.110-270] 


State law defines misfeasance or malfeasance in office as any “wrongful conduct that affects, interrupts, or interferes with the performance of official duty.” Misfeasance in office also includes the performance of a duty in an improper manner. Malfeasance in office also means the commission of an unlawful act. Violation of the oath of office is defined as “the neglect or knowing failure by an elective public officer to perform faithfully a duty imposed by law.”[footnoteRef:22] [22:  RCW 29A.56.110] 


If a recall petition is made against an elected official who filed a declaration of candidacy with King County Elections, the recall petition must be filed with King County Elections.[footnoteRef:23]  [23:  King County Elections, 2021 Jurisdiction Manual, p. 35 ] 


For a recall petition for a King County elected official to be placed on the ballot, the recall proponents must gather signatures of legal voters equal to 25 percent of the total number of votes cast for all candidates to the office to which the officer whose recall is demanded was elected at the preceding election.[footnoteRef:24] If the recall petition is filed with King County Elections, and the required signatures are gathered and certified, a recall election would then be administered by King County Elections. [24:  RCW 29A.56.180(1)] 


Proposed Charter Amendment. The proposed amendment would be accomplished by adding a new Section to the Charter that would read:

Section 671.  Removal by the council of an officer holding elective county office.

Any officer holding an elective county office may be removed from office, and the office shall be deemed vacant, when the council determines, and an ordinance with that determination is approved by an affirmative vote of at least seven councilmembers, that the officer has committed an act or acts of malfeasance or misfeasance while in office or has violated the officer's oath of office.  A councilmember shall not vote on the councilmember's own removal.  The council shall provide the officer with due notice setting forth the charges upon which the proposed removal is based and indicating the time and place of the council's consideration.  The officer has the right to be present, to be assisted by legal counsel, to offer evidence and to be heard in the officer's own defense.  The council shall adopt by ordinance rules of procedure governing the time, place and conduct of hearings held under this section.  An ordinance directing removal is not subject to the veto power of the county executive or to referendum.

The CRC’s report notes that, currently, the only way to remove an elected official from office is a recall election and that this proposed amendment would provide a process to remove elected officials for cause. The CRC’s report goes on to state that: 

The possibility of removal of an elected official is an extremely serious issue, and the Commission believes there should accordingly be a very high standard for conduct justifying removal. As such, the Commission recommends that misfeasance, malfeasance, or violation of the oath of office should be the standard for removal. This standard is parallel to the one that applies to the recall of elected officials pursuant to Chapter 29A.56 RCW and Article 1 Section 33 of the Washington State Constitution.[footnoteRef:25] [25:  2018-2019 King County Charter Review Commission: Report to the King County Council, November 2019, p. 12] 


Potential Impacts. If this proposed amendment is approved by voters, the process to remove an elected official would be required to include:

· Determination of grounds for removal: The Council must determine, through an ordinance approved by at least seven affirmative votes, that the officer has committed an act or acts of malfeasance or misfeasance while in office or has violated their oath of office.

· Due process for the officer considered for removal: The officer who is the subject of the removal ordinance must be given notice of the charges being brought, as well as the time and place at which the Council will consider the removal ordinance. The officer has the right to be present when the ordinance is deliberated and may be assisted by legal counsel, offer evidence, and make a defense. If a Councilmember is the subject of the removal ordinance, that Councilmember is not able to vote on the ordinance.

· Public process: The Council must adopt by ordinance rules of procedure governing the time, place, and conduct of hearings held for a removal ordinance.[footnoteRef:26]  [26:  The King County Code currently requires a public hearing prior to adopting an ordinance (KCC 1.24.095.A, Rule 10).] 


· Council action is final. A removal ordinance would not be subject to an Executive veto or to a referendum process.

If the Council approves a removal ordinance with at least seven affirmative votes, the office would be vacant. At that point, the Council would follow the processes outlined in State law[footnoteRef:27] to fill the vacancy by appointment until the next general election. [27:  RCW 36.16.110] 


Proposed Amendment 10: Cleanup of Typographical and Grammatical Errors

As part of its work, the CRC identified typographical and grammatical errors in the Charter. This amendment, if approved by voters, would correct those errors. 

Next Steps

To place any of the potential charter change amendments on the November 2, 2021, ballot, the last regular Council meeting date for adoption is July 20, 2021.[footnoteRef:28] The last special Council meeting date to adopt this ordinance as an emergency is August 3. The deadline for Elections to receive the effective ordinance is August 3, 2021 [28:  An ordinance adopting a charter amendment is not subject to Executive veto, so the legislation is effective 10 days after the Council adopts it.] 


ATTACHMENTS

1. 2018-2019 King County Charter Review Commission: Report to the King County Council

INVITED

1. Louise Miller, Co-Chair, King County Charter Review Commission
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