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Environment and Transportation Committee

STAFF REPORT

	Agenda Item:
	5
	Name:
	Paul Carlson

	Proposed No.:
	2010-0258
	Date:
	April 27, 2010

	Invited:
	Kevin Brown, Director, King County Parks and Recreation Division


SUBJECT

An ORDINANCE authorizing the condemnation of the fee title to a road right of way for public highway purposes, including permanent public access to a regionally significant railroad corridor “railbanked” under the federal Rails to Trails Act.
SUMMARY

Proposed Ordinance 2010-0258 authorizes the County to condemn a road right-of-way that has been open to public use since 1911 under an easement, but recently has been closed off by the property owner.  The condemnation is intended to preserve public use of a portion of S.E. 39th Place that is an important access route to the Snoqualmie Valley Trail.
Proposed Ordinance 2010-0258 supports the goals embodied in the Council’s Safe, Healthy and Vibrant Communities Priority, the Environmental Sustainability Priority, and the Mobility for People, Goods and Services Priority.  It does so by preserving an existing County right-of-way that provides access to the Snoqualmie Valley Trail.  This legislation is relevant to the goals outlined in Strategies 5.01 and 5.03.
BACKGROUND

In 1911, the King County Board of Commissioners established S.E. 39th Place in response to a petition by Fall City-area property owners.  Sections 1.A through 1.G of Proposed Ordinance 2010-0258 summarize the history of creation and use of S.E. 39th Place.    A portion of the right-of-way extends through Tax Parcel No. 1124079028, a 65.17-acre parcel which was then owned by the Weyerhaeuser Timber Company.  Weyerhaeuser granted the County an easement for a road generally 60 feet in width, over a route described in the easement and shown in a map which are Attachments A and B, respectively, to the ordinance.
Since that time, SE 39th Place has served to connect the Fall City Carnation Road (SR 203) with a railroad corridor that was formerly owned by the Chicago, Milwaukee St. Paul and Pacific Railroad, and subsequently the Burlington Northern Santa Fe Railroad.  In 1992, King County bought the railroad corridor under the federal Rails-to-Trails Act and created the Snoqualmie Valley Trail.  Recreational users have traveled along S.E. 39th Place to reach the Snoqualmie Valley Trail.
In 2009, Weyerhaeuser sold tax parcel 1124079028 to Rutherford Slough LLC.  The easement is listed as an exception to title in the deed conveying the parcel to the LLC.
Sections 1.H through 1.M of Proposed Ordinance 2010-0258 discuss the County’s efforts to work with Rutherford Slough LLC to keep S.E. 39th Place open.  When personnel in the Department of Natural Resources and Parks (“DNRP”) learned that the LLC was considering restricting access to the easement, they made repeated efforts to address the LLC’s concerns.  Attachment 4 is a November 5, 2009 letter from DNRP that discusses mutual cooperation among the County, the LLC, and Snoqualmie Valley Trail user groups to address liability, parking, hours of use, security, and other issues.
After this letter was sent, DNRP’s repeated attempts to follow up with the LLC were unsuccessful until a follow-up meeting was set for March 25, 2010.  Prior to that meeting, a LLC representative assured Councilmember Lambert that the LLC would not block access to S.E. 39th Place.  Notwithstanding these assurances, shortly before March 25, the LLC blocked access to S.E. 39th Place by placing “ecology blocks” at the point where pedestrians, bicyclists, and equestrians enter the roadway segment that extends through Tax Parcel 112407928.  Attachment 5 is a photograph of the blockage.  At the March 25 meeting, LLC representatives stated that they would not remove the ecology blocks unless the County agreed to pay for a new road to provide Trail access.  Attachment 6 to this staff report is a letter from DNRP to the LLC summarizing the impasse and advising the LLC of the County’s intent to resolve the issue through the condemnation process, if necessary. 
Section 1.M of the proposed ordinance summarizes statements by LLC representatives in the March 25, 2010 meeting.  The LLC would not consider removing the ecology blocks unless the County authorized single-family development of the parcel and paid for a new road to provide access to the lots and the Snoqualmie Valley Trail.  The County is not interested in paying for a new road, which would likely cost much more than preserving the existing easement.  Part of the 65-acre parcel is zoned RA-10, rural with one dwelling unit per ten acres, and part is zoned A-35, Agricultural with one dwelling unit per 35 acres.  Initially, the LLC indicated it wanted the County to acquiesce to allow greater density on its property than the zoning would allow.  
Sections 1.N through 1.P of Proposed Ordinance 2010-0258 discuss the rail corridor that S.E. 39th Place provides access to, and Sections 1.Q through 1.U cite provisions of state law that allow counties to condemn private property for specified public uses.
Based on this narration and citation of legal authority, Section 2 of the ordinance calls for condemnation of the fee title to the right of way through tax parcel 1124079028 for public road purposes including but not limited to non-motorized access to the Snoqualmie Valley Trail.  Section 3 directs the attorneys for King County to take the legal actions needed to implement this ordinance.  Passage of the ordinance does not require condemnation but allows for this possibility if the County and the property owner are unable to resolve their dispute.
As with any condemnation of property, compensation must be paid to the property owner.  DNRP expects to use REET 1 funds for this purpose.  This is an eligible use of REET 1 funds.

ANALYSIS

Under state law, the County has broad authority to condemn property for public use.  The proposed ordinance lists many of the purposes mentioned in various state law provisions (Sections 1Q through 1.V).  In this case, public benefit purposes served by the permanent easement include the provision of:

· Park and playground systems for public recreational services  (RCW 36.68.010)
· Open space, park, recreation and community facilities (RCW 36.89.030)
· Roads connecting nearby highways and parks and other recreational facilities (RCW 67.20.020)
The Council’s role is to review the evidence outlined in the proposed ordinance together with any comments by interested parties.  Based on its evaluation of this material, the Council can make policy decision whether to approve the ordinance so the condemnation can proceed.
AMENDMENTS

An amendment has been prepared to correct the designation of the Fall City Carnation Road (it is SR 203, not SR 202) and to clarify references to individuals in Sections 1.K and 1.M.  The amendment is attachment 7 to the staff report.
ATTACHMENTS

1. Proposed Ordinance 2010-0258 with Attachments A and B
2. Vicinity Map

3. Parcel Map

4. November 5, 2009 Letter

5. Photograph of Blockage

6. April 9, 2010 Letter

7. Amendment to Proposed Ordinance 2010-0258
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