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COMMITTEE ACTION

	
Proposed Substitute Ordinance 2019-0236.1 amending Section 895 of the King County Charter related to inquests, passed out of committee on June 16, 2020, with a “Do Pass” recommendation. The Ordinance was amended in committee to approve readability.





SUBJECT

An ordinance proposing an amendment to the King County Charter to clarify when an inquest will be held and to require the county to assign an attorney to represent the family of the decedent in the inquest proceeding; amending section 895 of the King County Charter. 

SUMMARY

Changes to Section 895 of the King County Charter addressing inquests are among the 11 charter amendments recommended by the 2018-2019 King County Charter Review Commission (CRC). Proposed Ordinance 2019-0326 would place a proposition on an upcoming ballot seeking to amend Section 895 of the Charter. The proposed changes to Section 895 are consistent with the recommendations of the CRC and are as follows:

An inquest shall be held to investigate the causes and circumstances of any death ((involving)) where a member of ((the)) any law enforcement agency's ((of the county in the performance of the member's duties)) action, decision or possible failure to offer the appropriate care may have contributed to an individual's death.  For the purposes of this section, "member of any law enforcement agency" includes a commissioned officer, noncommissioned staff and agent of any local or state police force, jail, detention facility or corrections agency.  The county shall assign an attorney to represent the family of the decedent in the inquest proceeding, but the family has the option of accepting the attorney or not.

Staff are working with legal counsel on potential clarifying and technical amendments. Any amendments will be distributed on Tuesday morning. (PAO).  Any amendments will be distributed on Tuesday morning.

In order to place this item on the November 3, 2020 ballot, an effective[footnoteRef:2] ordinance must be transmitted to the elections department by August 4, 2020.  Therefore, the last regular council meeting date for adoption is July 21,, 2020.[footnoteRef:3]    August 4, 2020 is the last special council meeting date to adopt this ordinance as an emergency. [2:  An ordinance adopting a charter amendment is not subject to executive veto so the legislation is effective ten days after the Council adopts it]  [3:  Ordinance 19074 specifies that the regular meeting day of the Council is every-other Tuesday until either the Executive terminates the March 1 2020 proclamation of emergency in response to COVID-19 or K.C.C. 1.24.035 is amended.] 


BACKGROUND 

An inquest is an administrative, fact-finding inquiry into and review of the manner, facts and circumstances of the death of an individual.  In King County, by Charter and Executive Order, inquests are held when a death involves a member of any law enforcement agency within King County while in the performance of his or her duties.[footnoteRef:4] An inquest is not a trial in the sense that no judgment on liability or fault is produced. The scope of the inquest is limited to the cause and circumstances of the death including whether the law enforcement member acted pursuant to policy and training. The purpose of the inquest is not to find fault or determine whether the use of force was justified.[footnoteRef:5] However, an inquest has some of the attributes of a trial including hearing sworn testimony of witnesses and the selection of a jury as the finders of fact. In addition, King County inquests have also been conducted using the rules of evidence. [4:  Executive Order 7-1-4-EO Section 6.1. Inquests can also occasionally occur in other cases, as determined by the County Executive, where death occurs in the custody of or in the course of contact with other non-law enforcement government agencies or employees.
]  [5:  Executive Order 7-1-4-EO] 


Legal Authority for Inquests 

The authority and requirements for conducting inquests can be found in the Revised Code of Washington, King County Code, the King County Charter, and executive orders. RCW Chapter 36.24 (“Coroner’s Statute”) authorizes any coroner, in his or her discretion, to hold an inquest to inquire into the death of a person by suspicious circumstances and provides general direction on the inquest procedure. The Coroner’s Statute requires Superior Court to select and summon the jury pool and maintain facilities for the inquest.

The King County Charter confers the coroner’s statutory powers on the King County executive as it does not vest such executive powers elsewhere. Charter § 320.20. King County Code Section 2.35A.090 provides that the chief medical examiner assumes the non-inquest coroner functions but that the inquest powers remain with the County Executive. On January 29, 2018, the Council adopted Ordinance 18652 requiring the Department of Public Defense provide legal representation to the family participating in an inquest regardless of the income level of the family. (The ordinance specifies that representation will not be provided if the family does not wish to be represented by the department’s attorney.) For purposes of the ordinance and determining who is eligible for legal representation, “Family” is defined as follows: “Family” refers to the group of those individuals determined by the person conducting the inquest to have a right to participate as the family of the decedent. 

Executive Order PHL-7-1-4 EO, dated June 11, 2019, sets out the policies and procedures for conducting inquests in King County. (The current Executive Order follows on revisions made in October 2018 and December 2019, as described below.)

Inquest Process

As specified in Executive Order PHL-7-1-4 EO, the PAO receives information from a law enforcement agency within King County of a death of an individual involving law enforcement that may require an inquest. (There is no requirement in RCW for law enforcement agencies to send this information to the PAO.) The PAO then reviews the information and advises the Executive as to whether an inquest should be held. Upon receiving the PAO’s advisory opinion, the Executive determines whether to hold an inquest. If an inquest is to be held, the Executive directs the manager to proceed with the inquest. The manager then assigns one of the Inquest Administrators (selected from a pool of retired judges approved by the County Executive) to preside over the inquest. The Superior Court provides facilities, jurors, and courtroom staff. 

Timeline of Recent Inquest Changes

December 12, 2017, the Executive convened a six-member King County Inquest Process Review Committee. 

January 8, 2018 Executive Constantine temporarily halted all King County inquests in order to allow time to review the existing inquest policies and procedures. 

March 2018, the Inquest Process Review Committee proposed revisions to the Executive Order. 

October 3, 2018 the Executive signed Executive Order PHL-7-1-2 revising the policies and procedures for the inquest process.

May 1, 2019 Judge Michael Spearman (retired) is appointed as inquest administrator.

June 14, 2019 First inquest hearing started under the Revised Executive Order PHL-7-1-2

December 5, 2019 the Executive signed Executive Order PHL-7-1-3 revising the 
policies and procedures for the inquest process 

December 6,, 2020 Administrator Spearman continued the Damarius Butts inquest as the parties indicated they intended to seek review of the Inquest procedures in Superior Court.  

January 16, 2020 First group of writ/declaratory judgment petitions filed with King County Superior Court related to inquest process. Additional petitions are filed subsequent to this date.

June 11, 2020 the Executive signed Executive Order PHL-7-1-4 revising the 
policies and procedures for the inquest process 

July 17, 2020 Superior Court is scheduled to address all pending writ/declaratory judgment petitions related to inquest process. 

Current Inquest Status

As noted above, all current inquests are currently on hold pending legal action. The legal stays along with the moratorium on inquests put in place in January 2018, has resulted in a large backlog of proceedings. As of May 19, 2020 Executive staff report this backlog includes 19 deaths that have been referred by the PAO for action. There are seven additional deaths that have not yet been referred by law enforcement to the PAO for review.

Charter Review Commission Recommendations 

The King County Charter provides for a citizen commission to be assembled every ten years for the purpose of reviewing the charter and presenting to the county council a written report recommending amendments. The 2018-2019 King County Charter Review Commission recommended 11 charter amendments.[footnoteRef:6] The inquest charter amendment is one of three amendments identified as early action recommendations by the CRC.  [6:  2018-2019 King County  Charter Review Commission: Report to the King County Council] 


ANALYSIS

Proposed Ordinance 2019-0236 would place a proposition on an upcoming ballot seeking to amend Section 895 of the charter. If approved by voters, the following changes would be made to Section 895 of the King County Charter.

An inquest shall be held to investigate the causes and circumstances of any death ((involving)) where a member of ((the)) any law enforcement agency's ((of the county in the performance of the member's duties)) action, decision or possible failure to offer the appropriate care may have contributed to an individual's death.  For the purposes of this section, "member of any law enforcement agency" includes a commissioned officer, noncommissioned staff and agent of any local or state police force, jail, detention facility or corrections agency.  The county shall assign an attorney to represent the family of the decedent in the inquest proceeding, but the family has the option of accepting the attorney or not.

The proposed changes, if adopted by voters, includes the following substantive changes to Section 895.

1) Adds additional the language regarding when an inquest is to be conducted. This additional language specifies that “an inquest shall be held where a member of any law enforcement agency’s actions, decision, or possible failure to offer the appropriate care may have contributed to an individual’s death.” 

2) Defines what a “member of any law enforcement agency” is for purposes of this section of the charter. 

3) Requires the County to assign an attorney to represent the family of the decedent in the inquest proceeding, but the family has the option of accepting the attorney or not. 

As noted in the staff report, On January 29, 2018, the Council adopted Ordinance 18652 requiring the Department of Public Defense provide legal representation to the family participating in an inquest regardless of the income level of the family. (The ordinance specifies that representation will not be provided if the family does not wish to be represented by the department’s attorney.) 

AMENDMENT

Amendments 1 and 2 are both clarifying and technical amendments. In addition, staff prepared a corresponding title amendment. 
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