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SUBJECT

Proposed Ordinance 2009-0551 authorizes the Executive to develop and administer an Interim Loan Program to facilitate acquisition of property for low income housing and adds a new chapter to King County Code title 24.
SUMMARY
The Council approved Motion 13008 in June 2009, which accepted the Interim Loan Program (ILP) report that was required by 2009 budget proviso. The ILP makes “bridge loan” funds available at very low, fixed (three percent) interest rate to non-profit affordable housing developers for the acquisition of property suitable for affordable housing in King County. The accepted report detailed components, processes and protocols of the loan program.
In addition to accepting the Executive’s report on the ILP, Motion 13008 directed the Executive to submit a proposed ordinance establishing guidelines for the program by August 30, 2009. Councilmembers also requested follow-up on three specific policy questions that were raised during the June Budget and Fiscal Management Committee meetings.  

Proposed Ordinance 2009-0551 would authorize the Executive to conduct the County’s ILP; it would also establish requirements and procedures for the ILP as directed by the Council. In addition, the Executive provided responses in the transmittal letter (attachment 1) to the three policy questions raised by the Council during its initial deliberations on the ILP report.
The Executive’s 2010 Propose Budget includes funding for the ILP. On October 15, The Health and Human Services Budget Panel recommended adoption of the ILP budget for 2010 pending action of the Budget and Fiscal Management Committee on Proposed Ordinance 2009-0551. 
The proposed ordinance is not ready for Committee action at this time. Staff and legal counsel are working on the development of a striking amendment to address a number of technical matters in the proposed legislation.
BACKGROUND
The ILP program has two goals: 

1. Increase the amount of affordable housing in King County by allowing non-profit developers to secure property at very favorable terms; and 

2. Reduce the amount of permanent subsidy required by the County’s housing capital program by reducing the costs of holding property during the process of securing permanent financing, as ultimately, most of the developers would apply for the County’s competitive housing capital program.
King County’s ILP loans are available only for the acquisition and holding of property until all permanent financing can be secured. The program only accepts applications from non-profit agencies with a high likelihood of successful project completion. The developer/agency is required to meet the same standards required for King County’s existing permanent funding program: have a strong track record, a portfolio of projects that are performing well, and a strong proposal for the individual project. Permanent funding secured by the developer repays the loan. 

The County’s ILP is based on a similar program administered by the City of Seattle since 1998. The City program also uses existing fund balance from subsidy awards that spend down over a 20 year period; King County’s program uses services and subsidy awards that spend down slowly over a five year period. The United Way established an interim loan program in 2008, also based on the City of Seattle’s program. The County ILP is designed using the same three percent interest rate as the Seattle and United Way loan programs. It is the intent of DCHS to leverage interim loan funding from both the City of Seattle and United Way with the County’s ILP. 
The interim loan program complements and furthers the goals of the affordable housing capital funding program in the Department of Community and Human Services. It is consistent with, and furthers the goals of the Ten Year Plan to End Homelessness in King County, the Mental Illness and Drug Dependency Implementation Plan and the King County Consortium Consolidated Housing and Community Development Plan.
Interim Loan Program Key Facts

· The funding source for the program is existing Housing Opportunity Fund (HOF) fund balance that has been appropriated and committed to housing projects and services, but is not yet expended on those projects and services. 
· The ILP has a cap of $6 million on the total amount of interim loans out.
· The maximum term to repay an interim loan is five years.  
· Loans are secured by a lien on the property acquired. An affordable housing covenant placed in first lien position on every property. 
· The borrower has five years to repay the loan.
· The housing could be located anywhere in King County. 
· The ILP would prioritize projects that are designed with at least 25 percent of the units in the project set-aside for homeless households. 
· The affordability of the units must be for households at or below 50 percent of area median income (AMI), with the target for homeless units to households at or below 30 percent of AMI.
Budget Authority for the Interim Loan Program

The Executive’s 2010 proposed budget includes $6 million of expenditure authority for the ILP in the HOF Capital Improvement Project (CIP) budget. As noted, the funding source for the program is existing Housing Opportunity Fund (HOF) fund balance that has been appropriated and committed to housing projects and services, but is not yet expended on those projects and services. The fund balance is comprised of homeless housing and services funds derived from RCW 36.22.178,  RCW 36.22.179 and Mental Illness and Drug Dependency Housing Services funds (strategy 3A), derived from King County Ordinance 15949, that have been awarded to projects and are sitting in a fund balance while they spend out slowly over five years.
ANALYSIS
Proposed Ordinance 200-0551 would establish the ILP guidelines and add a new chapter to title 24 of the King County Code (KCC); it specifies the purpose of the ILP and outlines the goals of the program. The proposed ordinance sets forth a number of ILP components and requirements as shown in the table below:
	Interim Loan Program Component
	Proposed Ordinance 2009-0551

	Purpose
	Acquisition of property for affordable and homeless housing for households at or below fifty percent of area median income

	Factors of Consideration
	When project sponsor can provide satisfactory assurances of:

· project feasibility 
· that permanent funding is highly likely to be secured

· loan repaid within a reasonable period not to exceed five years

· appropriate security for loan
· property compatible with applicable comprehensive plan

	Funding Limits
	· No more than $6 million out through ILP at any one time

· Borrower may hold only ONE outstanding interim loan

	Borrower Criteria
	The borrower:
· has developed and operated publicly funded capital projects in King County

· provides annual independent organizational financial audits with no findings of material weaknesses or qualifications indicating  concerns about the financial operations of the borrower

· is in good standing with local public funders; is current with annual report submissions

	Interim Loan Program Component
	Proposed Ordinance 2009-0551

	Borrower Criteria 
	· publicly funded properties are well maintained, performing to industry standards, and in compliance with public funder regulatory loan agreement terms for replacement or operating reserve accounts, or both
· all projects are current with any debt service, including public funder loan payments, taxes, insurance

· development track record demonstrates that projects were completed within acceptable timelines and within budget

· demonstrates the ability to secure permanent funding and pay off the interim loan within five years

· shall provide a current appraisal of the property 

	General Conditions
	· Interim loans subject to all applicable funding source restrictions and to DCHS capital housing funding conditions and guidelines
· Interest rate is three percent, with accrued interest deferred and paid in full when repayment is due

· Maximum term for repayment is five years

· Up to one hundred percent loan-to-value ratio is permitted upon showing that the County’s interest in repayment is fully assured

· All interim loans shall be secured with a lien on the property

· An affordability covenant agreement shall be placed in first lien position

· The borrower shall begin the process to secure permanent financing from public and private funders, as applicable, within one year from the time the loan is made

· The borrower shall provide American Land Title Association Title, liability, and property insurance for the property

	Application Procedures
	DCHS  shall establish application procedures to ensure compliance with lending criteria set forth in the ordinance

	Decisions Making
	Decisions whether to approve an interim loan are within the County’s sole and complete discretion


Councilmembers requested follow-up on three specific policy questions that were raised during the hearings in the Budget and Fiscal Management Committee.  The Executive provided responses to each questions below.     

Loan to Value Ratio

The program guidelines submitted in the April 2009 report specified a loan to value ratio (LTV) of 100 percent for the ILP.  The Council requested information on a lower LTV ratio on the program, which would reduce the risk to the county.

The Executive’s transmittal letter states that based on DCHS staff assessment, it would be most beneficial for King County for the ILP to maintain a 100 percent LTV. “The reason for this conclusion is twofold:  1) the program would not likely be useful with a lower ratio, and 2) limitations will be imposed on program applicants that mitigate the risk of a 100 percent LTV” (Attachment 1).  

Executive staff indicate that if the LTV ratio is lower than 100 percent, it is likely that the program will not be viable for non-profit developers because a lower ratio would require non-profit entities to fund the balance. DCHS indicates that it would be extremely difficult for non-profit entities to do so, given that agency funds are required for pre-development costs and public funders do not provide any funds for pre-development costs; housing agencies take on all of the pre-development risk.  

The Executive states that DCHS will limit the pool of eligible borrowers due to several factors. Project sponsors: will need to show that:

· the chosen site is desirable

· an appraisal of the property supports the amount of the interim loan

· the track record of the agency is strong

· there is high likelihood that permanent financing will be secured
The Executive recommends that the program guidelines retain a 100 percent LTV.
While a lower than 100 percent LTV ratio would reduce the County’s risk, DCHS appears to have put in place a number of requirements that also seek to reduce the County’s risk. Given the negative impact of lower LTV ratio for potential borrowers and the ILP’s risk mitigation requirements, it appears that the ILP program LTV ratio of 100 percent could be maintained while protecting the County’s interests.
Form of Security 

The council asked consideration of the use of a mortgage instead of a deed of trust to secure repayment.

The county, through DCHS, typically secures repayment of housing project capital financing with a deed of trust, which allows the most expeditious manner to foreclose on the property without having to go to court.  The deed of trust adequately secures the county’s interests in the vast majority of situations.  
A mortgage requires a judicial foreclosure proceeding and is much slower and more costly than use of a deed of trust. A mortgage would not limit the county to recovering foreclosure sale proceeds, but would allow the county to seek a deficiency judgment for any unpaid loan amount beyond sale proceeds. The Executive recommends that DCHS consider the use of a mortgage as the security document in consultation with the prosecuting attorney on a case by case basis, depending on the project in question.  
Council staff concur with this approach given that the ILP policies require a security lien on each property for which a loan is made, but do not specify the form of security document.  Thus, the flexibility to determine whether the interests of the County are best served by a mortgage or deed of trust can be made consultation with the prosecuting attorney and based on the individual project circumstances.

Lien Priority

Councilmembers asked for additional information on the requirement that a county interim loan be given first priority in the event of any default.  The proposed April ILP guidelines specify that the county will generally be in first lien position, unless another funder such as the City of Seattle or United Way participates jointly in the interim loan and provides a larger loan amount.  

The ILP would follow the local affordable housing funders adopted rule of lien priority, which specifies that the funder with the largest amount of funds contributed to a project is in first lien position. This rule was adopted in order to avoid gridlock over loans, as every funder would prefer to be in first lien position.  If any funder feels strongly about being in first lien position, they contribute more funds to the project.  If King County were to jointly fund an interim loan commitment with the City of Seattle and/or United Way, the county could add more funds to be in first lien position. The Executive recommends that the adopted rule of local affordable housing funders for lien priority remain consistent in the ILP policies.
Adhering to the adopted local funders’ rule whereby the funder with the greatest amount contributed is in first lien position appears to be reasonable approach.
REASONABLENESS
Proposed Ordinance 2009-0551 is not ready for Committee action at this time. A striking amendment is under development that makes technical changes and addresses issues raised by legal counsel. 
ATTACHMENTS
1. Transmittal Letter from Executive Date September 10, 2009 

2. Proposed Ordinance 2009-0551
INVITED
1.  Cheryl Markham, Department of Community and Human Services
2.  Beth Goldberg, Office of Management and Budget

3.  Mike Sinsky, Prosecuting Attorney’s Office
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