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Agenda Item No.: 7 Date: 15 Apr 2009

Proposed Ordinance No.: 2009-0245 Prepared by: Rebecha Cusack
Nick Wagner

INTRODUCTION

Proposed Ordinance 2009-0245 (Attachment 1, pp. 9-12 of these materials) would place on
the November 2009 general election ballot a charter amendment (the “Open Space
Amendment” or “OSA”) recommended by the 2007-2008 King County Charter Review
Commission (“CRC”). Attachment 2 is a diagram of the provisions of the OSA. If placed
on the ballot and approved by the voters, the OSA would provide an additional tier of
protection for about 150,000 acres of “high conservation value” properties either owned by
the county or in which the county holds development rights.

Councilmembers were given a high-level briefing on the OSA at the April 8 meeting of
this committee. A copy of the staff report for that briefing (without the attachments) is
Attachment 5 to this staff report (pp. 23-29).

BRIEFINGS ON SPECIFIC PROPERTIES

For the next several weeks, Executive staff will be briefing the committee on the 94
specific, individual properties that would initially fall within the protection of the OSA if it
were placed on the ballot and approved by the voters in its current form. These briefings
are intended to:

e Familiarize the committee with the physical characteristics and current use of
each property and the extent to which it is currently protected against
development;

e Allow councilmembers to ask questions of Executive staff about each property.
The five properties that will be described and discussed at the April 15 COW briefing are:

Ames Lake Forest (District 3)

A portion of Auburn Narrows Natural Area (District 7)
Bass Lake Complex Natural Area (District 9)
Belmondo Reach Natural Area (District 9)

Big Spring/Newaukum Creek Natural Area (District 9)
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A complete list of the 94 properties in alphabetical order is included in Attachment 3 to
this staff report (pp. 9-10). The current plan is for the properties to be taken up in
committee in the same order in which they are listed in Attachment 3.

Also included in Attachment 3 (at pp. 11-14) is an alphabetical list of properties that have
been excluded from the list of properties that are proposed for protection under the OSA,

together with the reason for each property’s exclusion. Attachment 3 also includes (at pp.
15-22) the same two lists, grouped by Council district.

INFORMATION REQUESTED AT APRIL 8 BRIEFING

At the April 8 briefing on the OSA, councilmembers requested certain information from
Executive staff. Attachment 4 to this staff report (pp. 21-22) is Executive’s staff response
to those requests.

INVITEES
1. Charter Review Commission members
2. Rod Brandon, Director of Environmental Sustainability, Executive Office
3. Bob Burns, Deputy Director, Department of Natural Resources and Parks (DNRP)
4. Ingrid Lundin, Project Program Manager, DNRP

ATTACHMENTS Page
1. Proposed Ordinance 2009-0245 (without attachment) ...........cccccocvvevie i, 3
2. DIagram Of OSA ..ot 7
3. List of included and excluded properties..........cooeeieierieiieiieneere e 9
4. Executive staff response to councilmember information
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» KI N G COU NTY 1200 King County Courthouse
. 516 Third Avenue

Seattle, WA 98104

King County Signature Report
April 5, 2009
Ordinance
Proposed No. 2009-0245.1 Sponsors Ferguson

AN ORDINANCE proposing an amendment to Section 880
of the King County Charter, addition of a new Section 897 to
the King County Charter and addition of a new Charter
Appendix A to the King County Charter, to restrict the
county from conveying or converting uses of specified
county-owned, high conservation value properties except
by an amendment of the charter; and submitting the same to
the voters of the county for their ratification or rejection at

the November 2009 general election.

BE IT ORDAINED BY THE COUNCIL OF KING COUNTY:

SECTION 1. There shall be submitted to the voters of King County for their
approval and ratification or rejection, at the next general election to be held in this county
occurring more than forty-five days after the enactment of this ordinance, an amendment
to Section 880 of the King County Charter, addition of a new Section 897 to the King
County Charter and addition of a new Charter Appendix A to the King County Charter:

Section 880 Compilation and Codification of Ordinances.
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Ordinance

Within two years after the effective date of this charter and as often thereafter as it
deems necessary, the county council shall provide for a compilation and codification of
all county ordinances and regulations which have the force of law and are permanent or
general in nature. Each codification shall be presented to the county council and, when
adopted by ordinance, shall be known as the "King County Code." It shall be published

together with this charter, excluding the list of inventoried high conservation value

properties maintained under Section 897 of this charter, a detailed index and appropriate

notes, citations and annotations. The county council shall also provide for an annual
supplement.

Section 897. High Conservation Value Properties.

The county shall preserve the high conservation value county real properties listed
on the inventory set forth as Appendix A to this charter. The inventory includes only
properties in which the county has a real property interest. Appendix A shall be retained
by the clerk of the council and available for public inspection and copying. Appendix A
may be revised only by an amendment to this charter. No inventoried county property
interest shall ever be conveyved. relinquished or converted to a different use than was
authorized at the time of acquisition. as evidenced by deed. easement. covenant. contract
or funding source requirements. except that this section shall not prevent: the
conveyance of an inventoried property interest to another government, the conveyance of
an inventoried property interest under the lawful threat or exercise of eminent domain:
the grant of an easement, license, franchise or use agreement for utilities or other
activities compatible with use restrictions in place at the time of acquisition: or the use of

an inventoried property interest for habitat restoration, flood control, low-impact public
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Ordinance

amenities or regionally significant public facilities developed for purposes related to the
conservation values of the property. road or utility projects or emergency projects
necessary to protect public health. welfare or safety. This section shall not affect any
contractual obligations entered into as part of the county's acquisition of an inventoried
property interest.

Charter Appendix A. Charter Appendix A, as set forth in Attachment A to this

Ordinance, is hereby adopted.

SECTION 2. The clerk of the council shall certify the proposition to the manager
of the elections division, in substantially the following form, with such additions,
deletions or modifications as may be required by the prosecuting attorney:

Shall the King County Charter be amended to amend Section 880 and to

add new Section 897 and new Charter Appendix A, which restrict the

county from conveying or converting uses of specified county-owned,

cow Matelzlals, Page 5



Ordinance

54 high conservation value properties except upon enactment of a charter
55 amendment?
56

KING COUNTY COUNCIL

KING COUNTY, WASHINGTON

ATTEST:
APPROVED this day of ,
Attachments A. Charter Appendix A: Inventory of High Conservation Value Properties

cow Mateﬁals, Page 6



Diagram of the Open Space Amendment

. “The county shall preserve the high conservation value county real properties
listed on the inventory set forth as Appendix A to this charter.”

. “The inventory includes only properties in which the county has a real property
interest.”

. “Appendix A shall be retained by the clerk of the council and available for public
inspection and copying.”

. “Appendix A may be revised only by an amendment to this charter.”
. “No inventoried county property interest shall ever be”

1. “conveyed,”
. “relinquished or”
3. “converted to a different use than was authorized at the time of
acquisition, as evidenced by deed, easement, covenant, contract or funding
source requirements,”

“except that this section shall not prevent:”

1. “the conveyance of an inventoried property interest to another
government,”

2. “the conveyance of an inventoried property interest under the lawful threat
or exercise of eminent domain;”

3. “the grant of an easement, license, franchise or use agreement for utilities
or other activities compatible with use restrictions in place at the time of
acquisition; or”

4. “the use of an inventoried property interest for”

“habitat restoration,”

“flood control,”

c. “low-impact public amenities or regionally significant public
facilities developed for purposes related to the conservation
values of the property,”

d. “road or utility projects or”

e. “emergency projects necessary to protect public health, welfare

or safety.”

IS

. “This section shall not affect any contractual obligations entered into as part of
the county's acquisition of an inventoried property interest.”

. “Charter Appendix A, as set forth in Attachment A to this Ordinance, is hereby
adopted.”
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Page 1 of 1

Wagner, Nick

From: Burns, Bob

Sent: Tuesday, April 14, 2009 10:14 AM
To:  Wagner, Nick; Lundin, Ingrid

Cc:  Zappone, Bob

Nick, here is some information for consideration for your staff report on the open space charter amendment
proposal. Let me know if you have any questions.

Thanks. Bob.

A question was asked regarding the percentage of land in King County that is owned by
municipalities/governments.

Answer: King County is a total of 1,476,874 acres in size
- In Total, governments own in fee 44% of the land within King County (652,778 acres)
- the Federal Government owns in fee 24% of the land within King County (354,454 acres)
- the State owns in fee 7.3% of the land within King County (107,119 acres)
- Cities own in fee 10.8% of the land within King County (160,136 acres)
- King County owns in fee 2.1% of the land within King County (31,069 acres)
- Note: acreage data is derived from the King County GIS layer “public_lands”; all acreages
are approximate
Note: the above percentages/acreage does not include easements

A question was asked regarding the size of the Snoqualmie Forest conservation easement compared to
the size of the City of Seattle

Answer: the Snoqualmie Forest easement is 90,476 acres and the size of the City of Seattle is 91,775 acres, so
they are essentially the same size.

A question was asked regarding what portion of the King County owned properties are included on the
proposed charter amendment list.

Answer: King County owns in fee a total of 31,069 acres. Of the total County owned acreage, 43% (13,370
acres) is proposed for inclusion on the charter amendment list, and 57% (17,699 acres) is not proposed for
inclusion.

Of the 31,069 acres owned by King County, approximately 25,000 acres are parks/open spaces/natural lands,
and the remaining approximately 6,000 acres is for other County government purposes (not including road right of

way)

The County owns in fee approximately 200 parks/open spaces/natural lands and 88 of them are proposed for
inclusion on the charter list and over 100 are not proposed for inclusion in the charter amendment.

Additionally, there are 6 other properties that King County owns a conservation easement on that are proposed
for inclusion on the list. These easements total 136,936 acres, of which 90,476 acres is the Snoqualmie Forest.
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King County

Metropolitan King County Council
Committee of the Whole

STAFF REPORT

Agenda Item No.: 5 Date: 8 Apr 2009
Proposed Ordinance No.: 2009-0245 Prepared by: Nick Wagner
SUMMARY

Proposed Ordinance 2009-0245 (Attachment 1, pp. 9-12 of these materials) would place on the
November 2009 general election ballot a charter amendment recommended by the 2007-2008
King County Charter Review Commission (“CRC”). The Open Space Amendment (OSA), as it
is known, would create, as an appendix to the King County Charter, a list of selected, “high
conservation value” properties that are either owned by the county or subject to conservation
easements or development rights held by the county. The amendment would prohibit any of the
listed properties from being “conveyed, relinquished or converted to a different use than was
authorized at the time of acquisition,” with certain limited exceptions. Addition of properties to
the list, or removal from the list, would require an additional charter amendment. A diagram of
the ordinance is provided as Attachment 2 (p. 13 of these materials) to make the ordinance easier
to follow.

The CRC’s vote on the OSA was 17-2 in favor, with 2 absent. Three CRC members eventually
joined in a minority report, which is discussed below at p. 4 of this staff report and is included in
these materials at p. 54.

The proposed ordinance is before the committee today for a high-level briefing only. At future
committee meetings, Executive staff will brief members on the particular properties that are
proposed for protection under the OSA. After those briefings, Proposed Ordinance 2009-0245
will be brought back before the committee for discussion and possible action.

BACKGROUND

The OSA was initially presented to the CRC by County Executive Ron Sims, County Director of
Environmental Sustainability Rod Brandon, and Cascade Land Conservancy President Gene
Duvernoy. The Executive’s transmittal letter to the CRC (p. 67 of these materials) provides the
following background regarding the county’s policy of acquiring open space properties:

King County has acquired interests in open space properties in the form of fee
simple ownership, conservation easements and development rights. The primary
purposes of these acquisitions are to conserve, preserve, protect or enhance
natural or scenic resources, timberland devoted primarily to the growth and
harvest of timber for commercial purposes, streams, rivers, wetlands or soils,
beaches or tidal marshes, fish or wildlife habitat, water quality, passive
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recreational opportunities, or visual quality along highway, road and street
corridors for current and future generations of King County residents. Preserving
open space also reduces urban sprawl, provides natural corridors in urban areas,
and serves to mitigate the effects of human activities that contribute to climate
change.

The problem that the OSA is intended to address, as described in a Q&A document provided to
the CRC by the Executive (pp. 65-66 of these materials), is the anticipated increase in pressure to
develop King County’s open space properties: “The population of Central Puget Sound is
expected to double to more than 7 million people over the next 100 years. Development pressure
on King County land will only continue to increase, as will the demand for locally produced
food, fiber, and timber.” Although the properties that are proposed for protection under the OSA
are already protected by restrictions in easements, deeds, or funding grants, a concern was raised
about whether these restrictions were adequate to resist future efforts to develop the properties.

The OSA takes a novel approach to environmental protection. According to the Executive,
“there is no known provision in a county charter that is similar to the OSA,” but the Executive
observes that “King County has long been a leader in innovative ways to protect the natural
environment.” (Executive’s Q&A, p. 65 of these materials) (emphasis in original). For example,
the Executive points to the county’s Farmlands Preservation Program (FPP), which was
established by a voter-approved initiative (Ordinance 4341) and which the Executive describes
has having been “successfully operating since 1979.” The Executive characterizes the FPP as
“similar . . . to the OSA” in that “[t]he program permanently protects more than 13,000 acres of
county farmland, and requires a public vote to remove a farm from protection.” As described by the
Executive, “In the 30-year history of the FPP, the protected properties have withstood all challenges
and legal battles.”

In his OSA Q&A (p. 66 of these materials), the Executive provides an example of how the FPP
has helped the county resist increasing pressure to develop open space properties:

In 1994, Lake Washington Youth Soccer Association purchased the 112-acre
Muller Farm in Redmond with full awareness of the protective covenants, but
with a belief that they could find a way around them. The legal challenges went
all the way to the State Supreme Court, which determined that the land must
remain agricultural. The FPP’s covenants were integral to the Court’s decision.
The farm is now slated to become a horticultural teaching facility, and the soccer
association is developing fields on non-agricultural land.

PROPOSED ORDINANCE 2009-0245: THE “OPEN SPACE AMENDMENT”

If placed on the ballot and approved by the voters in November 2009, Proposed Ordinance 2009-
0245 would make two additions to the King County Charter:

1. A new Appendix A (pp. 15-45 of these materials), which would list 95 “high
conservation value” properties within the county;* and

! Charter section 880 would also be amended, to make it unnecessary for Appendix A to be included in published
versions of the King County Code.
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2. A new Section 897 (pp. 10-11 of these materials), which would call upon the county to
“preserve” the properties listed in Appendix A and would prohibit, with limited
exceptions, the conveyance or relinquishment of the properties or the conversion of any
of those properties to a use that was not permitted when the county’s interest in the
property was originally acquired.

The wording of Proposed Ordinance 2009-0245 (pp. 9-12) differs slightly from the wording
proposed by the CRC (p. 50), but the differences are only technical. The intended effect of the
proposed ordinance is the same as that of the version recommended by the CRC. Legal review of
the proposed ordinance is not yet complete.

Executive’s arguments

The Executive offers the following explanation of why a charter amendment is needed
(Executive’s Q&A, p. 65 of these materials):

a. “A Charter amendment is needed in order to add the additional protection of a majority
vote of the people to conservation lands already owned by the county. The OSA would
create a 2-step process for removing properties from permanent protection: 1) the Council
or the people would have to initiate an amendment to remove the property, and 2) a
majority of voters would have to approve the amendment.” (Emphasis in original.)

b. “A Charter amendment provides a check to changes in county leadership, different
political climates, alterations in growth management law, and other forces that could
reverse current open space protections.”

c. “Along with this high level of protection, the OSA also provides government with the
flexibility to conduct normal business and confront emergency situations. It is not a total
lock on the properties. The Charter could be amended in the future to remove them from
Charter protection if the public so desires, or if required for the public good.”

Key OSA provisions
Some of the key provisions of the OSA are:

i. Removal of a property from protected status under the OSA would require another
charter amendment, as would any additions to the list of protected properties;

ii. The OSA would not require the county to make any new purchases of property or of
rights in property—and therefore, according to the Executive, would not entail direct
costs for that purpose.

ili. The OSA would not prohibit any uses of property that were permitted when the county
acquired its interest in the property.

iv. Certain specified, exceptional uses of protected properties would not be prohibited by the
OSA, even if they were not permitted when the county acquired its interest in the

property.
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v. The OSA exceptions do not allow the county to exchange protected property for high
conservation value property that is currently unprotected, even if the effect of such an
exchange would be a net increase in the county’s inventory of high conservation value
properties (for example, if a developer offered the county a property having higher
conservation value in exchange for a protected property, the county would not be
permitted to accept the offer);

CRC MINORITY REPORT

In a minority report, three CRC members opposed what they characterized as the OSA’s “use
[of] the King County Charter as the vehicle for regulating the use of specific parcels of real
estate.” (See Attachment 4.d, p. 54 of these materials.) They called this “a dangerous step that
undermines the proper role of the charter” and suggested that it “opens the door for charter
amendments based on agendas or the politics of the day, rather than defining the structure of
county government.”

COUNCIL OPTIONS

Options available to the Council include those listed below. Possible arguments for and against
each option are also listed, in no particular order; the arguments listed do not necessarily
represent the views of actual supporters or opponents of the OSA.

1. Adopt Proposed Ordinance 2009-0245, which would place the OSA on the
November 2009 general election ballot (implementing the CRC’s recommendation).

Pro: e The OSA would promote conservation by creating a substantial
procedural obstacle to removing certain high conservation value
properties from protected status.

e Conservation of natural resources is a basic value that is appropriate
for inclusion in the county Charter and for a popular vote on whether
particular properties should be protected.

e Any measure short of a charter amendment would be insufficient to
resist temporary changes in the political climate.

e A benefit of requiring action by charter amendment is that a majority
of both the Council and the voters is required, which has the effect of
focusing attention on the importance of the issue to be decided, while
preserving the principle of majority rule.

e The OSA includes exceptions that retain necessary flexibility for
meeting compelling countervailing needs.

¢ In deciding whether to approve the list of properties in proposed
Appendix A, voters would rely in part, as they often do, on the views
expressed by political leaders and advocacy groups with whom the
voters agree or disagree; voters would not need to become familiar
with the details of every property.
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Con: .

Protection of specific properties is not a proper use of the Charter,
which should be limited to defining the structure and basic values
underlying county government.

There are effective alternative means of protecting high conservation
value properties—e.g., a charter amendment requiring a
supermajority of councilmembers to create or modify a list of
protected properties, as described in Option 2 below.

The OSA would require voters to make an all-or-nothing choice
between protecting all of the properties listed in proposed Appendix
A or none of them. — The outcome of such a vote might turn on the
merits of including or excluding a particular property on which
attention has become focused.

Voters will not have the time or inclination to inform themselves
about each of the 95 properties in order to decide whether they should
be protected. Consequently, the outcome of such a vote might be
unduly influenced by whether a particular point of view is well-
funded.

2. Place on the ballot a charter amendment that would require the votes of a Council
supermajority, but not a charter amendment, to place a property in protected status
or to remove it from that status; the list of protected properties would not become
part of the charter.

Pro: °

Con: °

This option would keep the scope of the Charter limited to defining the
structure and basic principles of county government.

The Council has the time and resources to examine and assess the
suitability of each property that is being proposed for extra
protection—and could take legislative action tailored to fit particular
properties, rather than having to provide the same protection to a large
group of properties, or to none of them.

This option would enable a Council supermajority to allow the
exchange of a protected high conservation value property for an
unprotected property of even higher conservation value.

Voters having views about whether particular properties should be
protected could communicate those views to councilmembers, rather
than being limited to a single vote for or against the entire group of
properties.

Preservation of high conservation value properties is a basic value held
by many King County residents and therefore should be enshrined in
the Charter.

Complex issues appear on the ballot with some regularity, since even a
choice between two candidates can involve complex issues; the
decision that the OSA would call upon voters to make is not
qualitatively different in that regard.
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e Supermajority requirements seem undemocratic in allowing a minority
to block action supported by the majority.

3. Take no action.

Pro: o All the properties that would be protected by the OSA are already
protected to some extent by existing restrictions, whether in deeds,
easements, funding requirements, or the like.

e The county’s existing tools for protection of high conservation value
properties have produced good results so far.

e The desire of OSA proponents to guard against the possibility of
“different political climates” in the future could be viewed as a desire
to enforce views that may no longer be held by a majority, which
seems undemocratic.

Con: e Protection of the environment is like protection of free speech, in that
a majority of citizens is sometimes opposed to its application in a
particular situation, which is why it is essential for environmental
protection to be enshrined, like free speech, in the county’s Charter,
where it cannot be overruled by ordinance alone.

NEXT STEPS

At the COW meetings of April 15, 22, and 29, Executive staff have been asked to brief the
committee on the particular properties that are proposed for inclusion in Appendix A (or, if
councilmembers have questions about them, properties that are proposed for exclusion from
Appendix A). Executive staff have also indicated a willingness to brief councilmembers
individually.

Proposed Ordinance 2009-0245 is tentatively scheduled for further discussion and possible
action at the COW meeting of May 13.

INVITEES

1. Charter Review Commission members

2. Rod Brandon, Director of Environmental Sustainability, Executive Office

3. Bob Burns, Deputy Director, Department of Natural Resources and Parks (DNRP)
4. Ingrid Lundin, Project Program Manager, DNRP
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