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STAFF REPORT
SUBJECT:
An ordinance that would authorize the Solid Waste Division to use a competitive negotiation contracting method to construct a new Bow Lake Recycling and Transfer Station in Tukwila, Washington.  The proposed competitive negotiation contracting method is described under the Revised Code of Washington (RCW) 36.58.090.  
SUMMARY: 
King County’s Solid Waste Division is pursuing replacement of the Bow Lake Recycling and Solid Waste Transfer station.  

The Division is engaging a two-phase approach to construct the replacement transfer facility.  The first phase involves site development and preparation activities including grading, utility work and removal of unsuitable materials.  The Division is proceeding with this project phase using a traditional design, bid, build contracting method.  The second phase involves construction of the 70,000 square-foot transfer and waste processing building and ancillary facilities.  For a number of reasons the Division is requesting to use an alternative contracting method involving competitive negotiated procurement and allowed under RCW 36.58.090 for the construction part of this project phase.  All project design is currently being performed under separate contracts.
Per RCW 36.58.090 the “legislative authority of a county may contract with one or more vendors for the … construction …of…the solid waste handling systems, plants, sites or other facitilites…”.  The Prosecuting Attorney’s Office has reviewed the legislative requirements and has found the Bow Lake Transfer station project qualifies to use the competitive procurement method described therein.  Proposed ordinance 2008-0357 would declare the Council’s authorization for the Division to use the alternative contracting method.  If the ordinance is not approved, the Division will pursue construction of the facility using a traditional design-bid-build procurement method.
BACKGROUND:

The Solid Waste Division is pursuing replacement of its urban transfer stations including the Bow Lake facility in accordance with the 2001 Comprehensive Solid Waste Management Plan (Ordinance 14236), and the 2006 Facilities Master Plan update (Motion 12522).
The Bow Lake station is King County’s only transfer station and waste processing facility that is open 24 hours a day.  Approximately 35 percent of the County’s waste tonnage is collected at the Bow Lake facility, which also means that 35 percent of the tipping revenue is generated at this site.

The Division is pursuing a strategy to replace the Bow Lake facilities while maintaining operations at the site in order to preserve this important revenue stream.  
This strategy involves considerable coordination and is one reason for splitting the project into multiple phases.  As mentioned previously, the project’s first phase will include site preparation activities such as rough grading, removal of unsuitable or contaminated soils, utility extensions and drainage work.  This work is proceeding towards construction using a traditional public works procurement method known as design-bid-build.  Site preparation construction activities will occur while facility design is still being completed in an effort to shorten the entire project schedule.
The second phase of the project includes building construction.  As per the Executive’s transmittal letter, the new transfer building “will be constructed adjacent to the current site on property being purchased from the Washington State Department of Transportation.  Recycling areas and other site structures will be constructed on the current site property”.  Design for phase 2 is ongoing and is being performed by the County’s consultant RW Beck.  Constructing the buildings while maintaining solid waste and recycling operations on the site will require an additional level of project planning and coordination.  The Division plans to include “minimal contractor interference and interruption with ongoing operations of the existing station” as a required element of the contract.
The Division is pursuing the use of the competitive negotiation contracting method in an attempt to reduce risks associated with this approach.  In his transmittal the Executive has indicated anticipated benefits of a negotiated procurement including:

1. Allowing the division to select a contracting team that offers the best combination of qualifications, performance capabilities, experience, and price, rather than awarding the contract based solely on the low price.

2. Allowing the division to begin dialogue with potential contractor teams during the proposal process regarding their understanding of the design intent of the project, the contractor's construction methods, and project coordination and scheduling issues; this allows the division to better assess whether the division and the contractor have a mutually agreed-upon understanding of the project.

The County’s consultant, RW Beck, performed an evaluation of contracting methods available to King County for construction of the Bow Lake Transfer Facility.  RWBeck evaluated design/bid/build, negotiated procurement and general contractor/construction management contracting methods.  RWBeck indicates in their memorandum (see Attachment A to proposed ordinance 2008-0357) that “in areas that the County has indicated are especially important to it, negotiated procurement ranked as the sole bet option or was tied with GC/CM.  In particular, the negotiated procurement method provides an opportunity for the County to consider the qualifications of multiple contractor teams including key subcontractors”

Process

RCW 36.58.090 allows a legislative authority, or its representative, to “proceed with the consideration of qualifications or proposals from vendors”.  An evaluation, negotiation and selection process follows this RFP/Q process.  The Division has indicated their preparedness to meet all responsibilities and requirements of the RCW as the Council’s designated representative.  The Division has indicated their intention to seek Council approval when appropriate, including prior to final contractor selection.
ANALYSIS:

The Division has completed a thorough evaluation of contracting alternatives for the Bow Lake transfer station construction project.  A negotiated procurement approach appears to meet several goals including an attempt to mitigate risks associated with constructing facilities on a site with ongoing operations.  
This particular alternative contract delivery method has the added benefit of involving a contractor team, including subcontractors, in the selection process.  This may help to alleviate potential conflicts between prime contractor and subs during the project, which has been raised as an issue in other alternative contracting methods used by King County.

The process outlined by RCW 36.58.090 includes many requirements of the legislative authority (King County Council) and their designated representative (Solid Waste Division).   The Division is already satisfying many of these requirements and has indicated their intent to return to the Council for approval of the selection process prior to contract award.  The Committee may wish to make this intent explicit in the legislation.

Legal Review

The Prosecuting Attorney’s Office has reviewed the solid waste division’s proposal to use the negotiated procurement process described under RCW 36.58.090 to construct the Bow Lake Transfer station.  Senior Deputy Prosecuting Attorney Alan Abrams helped draft the proposed legislation and is expected to attend today’s committee meeting.

As noted in the September 3rd meeting of the Capital Budget Committee - the Council’s legal counsel noted that RCW 36.58.090 requires that the evaluative criteria - to be used to select a vendor or vendors - be “established by the legislative authority”.  Criteria were not included in the proposed ordinance as it was originally transmitted.  
In response to this issue, draft evaluative criteria have been developed for inclusion in the legislation – it is ‘Attachment B’ to striking amendment S1.  This evaluative criteria was developed in coordination with representatives of the solid waste division, the project consultant, and the prosecuting attorney’s office.  The criteria is currently in draft form based on the fact that design is only 20% complete and the Division is yet unable to determine the importance, or weight, of specific evaluation categories - the criteria will be updated and finalized prior to its use in rating competing vendors.  The ordinance has been amended to allow the Council an opportunity to review the criteria prior to the issuance of a request for proposals.  The ordinance also delineates a process by which any Councilmember may object to the final criteria within a given timeframe.
Reasonableness







Ready for Action
Adoption of the ordinance as amended would constitute a reasonable business decision.  
INVITED:
Alan Abrams, Senior Deputy Prosecuting Attorney

Kevin Kiernan, Director, Solid Waste Division
ATTACHMENTS:

1. Proposed Striking Amendment S1 2008-0357

2. Title Amendment T1 to 2008-0357

3. Proposed Ordinance 2008-0357 including Attachment A
4. Fiscal Note

5. Executive Transmittal Letter dated June 26, 2008
6. R.C.W. 36.58.090
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