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1 AN ORDINANCE approving and authorizing the county

2 executive to paricipate with the Port of Seattle in a

3 transaction to acquire the BNSF Eastside Rail Corridor; and

4 declaring an emergency.

5

6 BE IT ORDAINED BY THE COUNCIL OF KING COUNTY:

7 SECTION 1. Findings:

8 A. On April 14, 2008, the King County executive transmitted to the King County

9 council an interlocal agreement, a proposed purchase and sale agreement and a proposed

10 donation agreement involving Burlington Northern Santa Fe Railway Company

11 ("BNSF"), the Port of Seattle, and King County. Among other things, these agreements

12 provide that the Port of Seattle at closing wil grant the county a Public Multipurose

13 Easement for the county's use of the railbanked portion of the corridor; and that the

14 county will serve as the "Interim Trail User" in accordance with 49 C.F.R. 1152.29 and

15 Section 8(d) ofthe National Trails System Act (also known as the "Rails-to-Trails Act").

1 6 B. The proposed purchase and sale agreement and the donation agreement

17 require the county to obtain necessary authorization for the transactions from its
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18 governing body by May 15, 2008, or the county may terminate the agreements by wrtten

19 notice given to BNSF by that date. Enactment ofthis ordinance as an emergency

20 ordinance is necessary to make this authorization legally effective before that date.

21 C. In 2003, BNSF announced its intent to divest itself of the Woodinville

22 Subdivision and Redmond Spur, which together are referred to as the Eastside Rail

23 Corrdor ("ERC"), a one-of-a-kind forty-two-mile corrdor vital to the economic future of

24 King County and six separate eastside jursdictions.

25 D. On May 16, 2005, the King County executive anounced that King County

26 had entered into exclusive negotiations with BNSF to acquire this vital corrdor into

27 public ownership for use as a trail and to preserve its potential for additional

28 transportation options in the futue.

29 E. Since 2006, King County councilmembers, the Port of Seattle and the

30 executive have been in discussions to find a collaborative and mutually beneficial way to

31 acquire this vital transportation corrdor through a regional parership.

32 F. On December 17,2007, the county council approved Ordinance 15995 by a

33 vote of eight ayes, no nos and one excused, authorizing and requesting the King County

34 executive to negotiate agreements with the Port of Seattle aid BNSF that contained the

35 following elements:

36 1 . Waiver of the county's exclusive right to negotiate a purchase and sale

37 agreement with BNSF to allow the Port of Seattle to negotiate a purchase and sale

38 agreement for the ERC with BNSF;

39 2. The port's execution of a purchase and sale agreement for the ERC by

40 December 31,2007;
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41 3. A right of first refusal for King County in the event the Port of Seattle

42 determined to sell any or all of the ERC, and a subsequent right of first refusal to any

43 other public agency authorized by Washington state to provide transit, rail services, or

44 trails;
45 4. Agreement between the Port of Seattle and the county on the principle of dual

46 usage; and

47 5. Agreement between the port and the county to create a formal multiagency

48 process to plan for dual uses ofthe corrdor.

49 G. King County recognizes and expresses gratitude to BNSF for its wilingness to

50 make a valuable donation to the public of a substantial portion of the ERC, thus enabling

51 this transaction to move forward.

52 H. King County fuher recognzes the paricipating parties' efforts to forge a

53 collaborative approach to protect the interests ofthe citizens of King County in acquiring

54 the ERC and to provide new transportation options for our region.

55 i. King County and the Port of Seattle have many mutual interests and shared

56 goals, such as: infrastructure improvements that make the region more globàlly

57 competitive; improved freight mobility and public transportation; the promotion of

58 toursm and recreational activities in the region; and enhancement of mobility, air quality

59 and healthy lifestyles through development of additional alternative transportation

60 modalities.

61 J. King County sincerely appreciates the Port of Seattle's efforts to acquire this

62 unique and vital transportation corrdor to ensure it is preserved in public ownership, and

63 the Port of Seattle's interest in providing King County the opportnity to develop a public
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64 trail that complements potential future commuter and non-interstate freight rail uses of

65 the corrdor.

66 K. The county desires the railbaned portion to be used for commuter and non-

67 interstate freight rail puroses and a public trail that provides both recreational and

68 alternative transportation uses. Since the proposal was transmitted, the King County

69 council and executive have collaborated with the Port of Seattle's leadership to ensure

70 that the terms of the easement and an interlocal agreement appropriately recognize the

71 value of accommodating both commuter and non-interstate freight rail use and trail use,

72 recognizing that a trail promotes alternative transportation modalities in the corrdor.

73 L. The King County council fuher appreciates the opportity to work in a

74 collaborative maner with the Port of Seattle and the King County executive to develop a

75 formal, multi agency Regional Process to recommend appropriate uses of the corrdor.

76 SECTION 2.

77 A. The King County council hereby approves King County's paricipation with

78 the Port of Seattle in the transaction to acquire the ERC consistent with agreements in

79 substantially the form of the Interlocal Agreement, the Purchase and Sale Agreement and

80 the Donation Agreement, and their exhibits, all as attached to this ordinance as

81 Attachments A through C to this ordinance.

82 B. The King County executive is hereby authorized to execute agreements in

83 substantially the form of the Interlocal Agreement, the Purchase and Sale Agreement and

84 the Donation Agreement, all as attached to this ordinance, and to implement the terms of

85 these agreements and to execute any documents necessary to carry out the transaction

86 authorized by these agreements.
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87 C. The Interlocal Agreement and Easement have a number of joint

88 determinations to be made by the port and the county.

89 D. Agreement between the county and the port on the essential elements of the

90 Regional Process, including its timeframe, participants, and the resources to be provided

91 by each agency for the process, shall be contingent upon authorization by county

92 ordinance. It is the county's intent to negotiate such an agreement and to enact such an

93 ordinance, all no later than July 15, 2008.

94 E. Agreement with the port on the joint determination of the appropriate location

95 and size ofthe Trail Area shall be contingent upon authorization by county ordinance.

96 F. Agreement with the port on the joint determination of the appropriate timeline

97 for development of the trail shall be contingent upon authorization by county ordinance.

98 G. The King County executive shall provide quarerly reports to the council on

99 any proposed trail relocations or realignents that may be contemplated pursuant to

100 Section 2.2.2 of the Public Multipurose Easement.

101 H. Any election by the county under Section 2.1.2 of the Public Multipurose

102 Easement not to proceed with Trail Development and to take action to terminate this

103 agreement shall be contingent upon authorization by county ordinance.

104 SECTION 3. It is the intent of King County to consider seeking to renegotiate.

105 certain terms of the Multipurpose Public Easement with the Port of Seattle, paricularly

106 the terms related to the allocation of costs associated with relocation of the Trail Area

107 under Section 2.2.2 of the easement, and to do so following the conclusion of the joint

108 determination of the appropriate location and size of the trail and prior to commencement

109 of Trail Development, but no later than five years after Closing.

5



Ordinance 16084

110 SECTION 4. The council acknowledges that the executive intends to acquire the

111 easement from the Port of Seattle using CFT funds previously appropriated in the 2007

112 Adopted Budget (Ordinance 15652) for project 315758 (MUL - Eastside Rail Trail). The

1 13 council wishes to consider other potential funding sources that may not car the same

114 conditions as CFT, and will explore and consider the use of other funding sources prior to

115 closing. The council requests that the executive cooperate with the council to explore the

116 potential use of other fuding sources.

117 SECTION 5. For the reasons set forth in section 1 ofthis ordinance, the council

1 18 finds as a fact that an emergency exists and that this ordinance is necessary for the
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119 immediate preservation of public peace, health or safety or for the support of county

120 governent and its existing public institutions.

121

Ordinance 16084 was introduced on 4/14/2008 and passed as amended by the
Metropolitan King County Council on 5/5/2008, by the following vote:

Yes: 9 - Ms. Patterson, Mr. Dun, Mr. Constantine, Ms. Lambert, Mr. von
Reichbauer, Mr. Ferguson, Mr. Gossett, Mr. Phillps and Ms. Hague
No: 0

Excused: 0

KIG COUNTY COUNCIL
KIG COUNTY, WASHINGTON

ATTEST:

~'\
Anne Noris, Clerk of the Council

Attachments A. Interlocal Agreement Between King County and the Port of Seattle Regarding
Eastside Rail Corridor, dated May 3, 2008, B. Purchase and Sale Agreement--
Woodinvile Subdivision - North Rail Line, dated May 2,2008, C. Donation
Agreement-- Woodinvile Subdivision - South Rail Line, dated May 2, 2008
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16084
INTERLOCAL AGREEMENT BETWEEN KING COUNTY AND THE

PORT OF SEATTLE REGARING EASTSIDE RAL CORRDOR

This Agreement is hereby entered into by King County, a home rule charter County and
political subdivision of the State of Washington (the "County"), and the Port of Seattle, a
municipal corporation ofthe State of Washington (the "Port").

WHEREAS, the Port and County are entering into a purchase and sale agreement and a
donation agreement ("Acquisition Agreements") with the BNSF Railway Co. ("BNSF") to
acquire the Eastside Rail Corrdor ("Subdivision"), which is a railroad corrdor that includes a
portion ofthe Woodinvile Subdivision extending north approximately from mile post 5.0 in
Renton, Washington to and including the railroad bridge at milepost 38.4 in Snohomish County,
Washigton, and a portion ofthe Redmond Spur extending approximately from milepost 0.0 in
Woodinville south to milepost 7.3 in Redmond;

WHEREAS, at closing the Port wil acquire a portion of the Subdivision subject to
contilig freight railroad service (the "Freight Propert"), and will acquire a porton ofthe

Subdivision in railbaned status (the "Propert"). The Freight Propert is located in the
Woodinville Subdivision between milepost 23.8 and milepost 38.4 in Snohomish County. The
Propert is located in the Woodinvile Subdivision between milepost 23.8 and approximately mile
post 5.0, and withi the Redmond Spur between mile post 0.0 and mile post 7.3;

WHREAS, the County has performed substantial negotiations with BNSF and due
diligence regardig the Subdivision, which work is of signficant benefit to the Port for its
acquisition of the Subdivision;

\'.

WHREAS, the Paries desire to convert the Property to public uses, including trail uses,
following the acquisition ofthe Subdivision by the Port pursuant to and in accordance with 49
C.F.R. 1152.29 and Section 8(d) of the National Trails System Act (also known as the "Rails-to-
Trails Act"), 16 U.S.C. 1247(d) (collectively, and as any ofthe foregoing may hereafter be
amended or interpreted by binding judicial or administrative authority, the "Railbanng
Legislation");

WHREAS, the Port desires the County to be the Interim Trail User for the Propert
because the County has substantial expertise and experience in acquiring, developing, maintainig
and operating public trils, and the County is wiling to assume this responsibility so long as it has
sufficient rights to the Propert to serve as the Interi Trail User and develop, maintain and operate
a public trail thereon;

WHREAS, the Paries intend that the Propert wil be put to use for regional recreational
trail and for other public transportation use, including but not limited to rail or other
transportation puroses other than interstate freight service ("Transportation Use"), and that the
intended trail use will not prevent Transportation Use on the Propert, but rather will be designed
and developed to accommodate Transportation Use on the Propert;

InterlocaI5-03-08



WHEREAS, the Paries acknowledge and agree that any rai1banng, trail use or other
public purose proposed for the Property wil be subject to the authorization and jursdiction of
the Surface Transportation Board ("STB" or the "Board"). STB authorization for the intended
railbanking will be obtained upon the issuance of a Notice of Interim Trail Use ("NITU") in
accordance with the Board's applicable rules and procedures;

WHEREAS, to facilitate the role of the County as the Interim Trail User, the County is a
part to the Acquisition Agreements for the limited purose of securng its rights to the Propert
by contrbuting to the purchase price, acquiring a Public Multipurose Easement (defined below)
from the Port on the Property at closing, and obtaining the same rights and obligations under the
Acquisition Agreements with BNSF related to the inspections, title, representations, waranties,
condition of propert, environmental matters, contingencies, and remedies with regard to the

Public Multipurpose Easement on the Property as the County would have were it to obtain the
Easement directly from BNSF under the Agreements;

WHREAS, the Paries agree that it may be in the public interest for the County to acquire
directly from BNSF certain se&ments of the Propert at closing though a parial assignent to the

County ofthe Port's rights and obligations in the Acquisition Agreements with BNSF;

WHREAS, the Paries agree that if after closing the Port in good faith determines to
transfer any or all ofthe Subdivision, that the County and other appropriate public agencies in the
state should have the first opportty to acquire such propert;

WHREAS, the Pares agree that acquisition of the Propert is of substantial benefit to the
region, that the Port and the County will jointly car out a formal, multi-agency process ("Regional
Process") to plan and recommend appropriate uses of the Propert, and that the existing rails will be
kept in place while the Regional Process considers the appropriate uses ofthe Propert; and

WHEREAS, the parties are each authorized to enter into this Agreement pursuant to
RCW 39.34 (the Interloca1 Cooperation Act), RCW 39.33 (Intergovernental Disposition of
Propert) and Aricle 11 of the Washington State Constitution.

NOW, THEREFORE, in consideration of the mutual covenants and agreements contained
herein and other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, it is agreed by the parties as follows:

1. Purose of the Agreement and relationship to Acquisition Agreements.

1.1 The purose of this Agreement is to facilitate the acquisition, plannng,
development, maintenance and operation of the Subdivision for the benefit of the public, and to
coordinate between the Port and the County implementation of the Acquisition Agreements.

1.2 Unless otherwise indicated, all terms used herein are defined as in the Acquisition
Agreements.

InterlocaI5-03-08
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2. King County and Port to Provide Negotiation and Due Diligence Materials.

2.1 The County will promptly provide to the Port copies of the following materials
that have resulted from the Countys significant negotiation and due diligence activities:

2.1.1 Preliminary title commitments;

2.1.2 The County's reviews of the preliminary title commitments to the extent
such reviews are completed;

2.1.3 Maps and documents prepared by Pacific Northwest Title;

County;
2.1.4 One set of GIS aerial photographs of the Subdivision prepared by the

2.1.5 Track maps provided from BNSF to the County;

2.1.6 One set of value section maps provided from BNSF to the County;

2.1.7 All wrtten materials provided to the County by RL Bans and Associates;

2.1.8 The completed appraisal of the Subdivision prepared for the COurtyby
Allen Brackett Shedd Real Estate Appraisers; and

2.1.9 The completed Screening Level Environmental Review of the Subdivision
prepared for the County by Camp Dresser & Mckee, Inc. ("CDM"), the associated materials
provided with the Review, and any follow-up materials provided by CDM.

2.2 All materials will be provided by the County in AS IS condition, with no

representation or warranty as to the accuracy or completeness of the contents ofthe materials.

2.3 The Port will pay the County $500,000 for these materials at Closing.

2.4 Upon request of the County, Port wil promptly provide to the County copies of
materials in its possession that are comparable in nature and subjeCt matter to the materials to be
provided by the County under Section 2.1 of this Agreement and Port will receive from County
reasonable compensation for such materials to be mutually agreed to by Port and County. All
such materials wil be provided by the Port in AS IS condition, with no representation or
waranty as to the accuracy or completeness of the contents of the materials.

2.5 Under this Section 2, neither Party shall be obligated to provide any materials to
the other that are attorney-client or attorney work product materials.

3. Obligations of the Port and the County relating to the Acquisition Agreements.

3.1 The County shall be the Interim Trail User under 49 C.F.R. 1152.29 and 16
U.S.c. 1247(d) for the Property, and in doing so shall assume the following obligations regarding
the Propert in the maner required by the Statement of Willngness to Assume Financial

Interlocal 5-03-08
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Responsibility required as a condition precedent to the issuance of a NITU (the "sw AFR") in
accordance with the Railbanking Legis1atiop.: (i) all responsibility for the management of the
Property; (ii) all responsibility for all legal liabilities arsing out of or relating to the transfer, use,
possession, management, operation or control of the Property; and (iii) all other obligations
arsing under the NIU, the SW AFR, and/or the Railbanking Legislation as it applies to the
Property (together "Railbaning Obligations").

3.2 Consistent with Section 8.1 ofthe Acquisition Agreements, BNSF will fie a

request with the STB for authorization to abandon the Propert, and the County shall timely take
the steps necessar to apply to the STB to become the Interim Trail User for the Property and to
receive the reactivation rights at Closing, including the SW AFR, and shall at Closing and after
STB approval execute a Trail Use Agreement with BNSF that includes transfer to the County of
the reactivation rights for the Property.

3.3 Consistent with Section 9.2 ofthe Acquisition Agreements, the Port shall at

Closing grant the County a Public Multipurose Easement over the Propert ("Easement") in
substantially the form attached to hereto and incorporated herein as Exhibit A. The terms of the
Easement shall be enforceable as a matter of contract under this Agreement, and as binding
easement obligations ruing with the land.

3.4 Consistent with Section 2 of the Acquisition Agreements the County shall pay the
Port $1,903,000 at Closing for the Easement.

3.5 The County and Port shall participate in the implementation ofthe Acquisition
Agreements according to their respective interests therein and in cooperation with one another.
Each Pary shall, upon request, share with the other, all materials concernng the Propert
provided to it by BNSF. Such materials will be provided in AS is condition, with no
representation or waranty as to the accuracy or completeness of the contents of the materials.
Each Part shall have the right to participate in all discussions and negotiations with BNSF
concernng or affecting the Propert.

3.6 With regard to Section 4.3 ofthe Acquisition Agreements concerning the

Title/Survey Inspection for the Property, the Port, with the agreement ofthe County, shall give
timely joint notice of any objections to title, which notice shall include any objections raised by
either Pary.

3.7 With regard to Section 10.1 of the Acquisition Agreements concernng Port or
County's Default, in the event of a material default where BNSF elects to terminate the
Acquisition Agreements and retain $5,000,000 (five milion dollars) of Earest Money, Port shall
be responsible for such damages if it causes such Breach, County shall be responsible for such
damages ifit causes such breach, and if both Port and County cause such breach, each shall be
responsible for damages based on each Party's relative contribution to such breach.

3.8 With regard to Section 10.2 of the Acquisition Agreements concerning BNSF's
default, in the event of a material default by BNSF the Port and the County will cooperate in
good faith to make a joint determination and provide notice to BNSF as to their remedy election.

Interloca15-03-08
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Ifboth Port and County desire to obtain specific performance ofBNSF's obligations under the
Acquisition Agreements, then the Paries shall together elect to obtain specific performance
under Section 10.2 of the Acquisition Agreements, and each Par shall bear its own expenses to
pursue such remedy. If Port desires to obtain specific performance ofBNSF's obligations under
the Acquisition AgreemeIits and the County does not, then the Paries shall together elect to
obtain specific performance under Section 10.2 of the Acquisition Agreements and the County
shall if requested in writing by the Port paricipate in and support any effort to obtain specific
performance, provided the Port shall pay and/or reimburse all costs and liabilities, including legal
fees and expert fees, of such effort or that may result from such effort, both on behalf of itself
and the County. If County desires to obtain specific performance ofBNSF's obligations under
the Acquisition Agreements and the Port does not, then the Paries shall together elect to
terminate the Acquisition Agreements under Section 10.2 of the Acquisition Agreements.

3.9 The County shall have the right to enforce directly against BNSF the terms ofthe
Acquisition Agreements for the Propert, including without limitation issues that relate to title,
condition of the propert, and environmental matters. The Port may also seek to enforce the terms
ofthe Acquisition Agreements for the Propert. To the extent that both Paries seek to enforce
those terms, the Port and the County shall cooperate with one another to do so, and with regard to
the liability of the Port and the County on one hand and BNSF on the other hand, the Port and
County wil allocate liability between themselves pursuant to this Agreement and the Easement.

4. Rights and Obligations ofthe Port and the County Regarding the Pmperty; Plang

Period.

4.1. The rights and obligations of the Port and the County regardig the Propert are set

forth in detail in the Easement.

4.2 Plang Period.

The rights and obligations ofthe Parties in the Easement shall be supplemented by this
Agreement as to the limited period oftime between the execution ofthis Agreement and the joint
determination of the Paries under Section 2.1.1 of the Easement This period of time shall be
referred to as the Planng Period.

4.2.1 Prior to Closing the Port and the County will jointly decide what capital

irprovements, such as fencing, barers or signage, if any, are intially needed to address safety
concerns on the Propert. After Closing such capital improvements shall be cared out as set forth
in Section 3.2.1 of the Easement.

4.2.2 Durg the Planng Period the Port and the County will not remove any
existing rails on the Propert.

4.2.3 Durng the Plang Period the County and Port may conduct sureys,

mapping, geotechncal, environmental investigations or other simlar activities ("Plang
Activities") on any portion of the Propert not subject to Transporttion Use associated with the

Regional Process, provided the Port shall provide the County wrtten notice of any invasive
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activities, and thereafter the Port and the County wil coordinate the conduct of such activities. The
County shall have the right to perform Plang Activities for any portion of the Propert that is
subject to Transportation Use durng the Planng Period in coordination with the Transporttion
User.

5. Indemnfication, Insurance and Hazardous Substances Liability.

Indemnfication, insurance and hazardous substances liability issues related to the Propert are as
set forth in the Easement.

6. King County Right to Parial Assignent of Acquisition Agreements.

6.1 On or before 5:00 pm on July 1,2008, Port may, subject to King County Council
approval, assign to County all of its rights under the Acquisition Agreements to acquire the
segment of the Property on the Woodinvile Subdivision between approximately mile post 5.0 in
Renton and mile post 11.8 in Bellevue at a point just north of the Wilburon Trestle, the
Redmond Spur, or both, such that at closing the County would acquire ownership of such
segments by paying to the Port a per-segment price to be determined by the appraisal by appraiser
Muray Brackett of Allen Brackett Shedd Real Estate Appraisers referenced in Section 2.1.8 of
this Agreement.

6.2 lfthe Port assigns to the County the right to purchase one or more segments ofthe

Subdivision, then upon such assignent County shall assume all the rights and obligations ofthe
Port vis-a-vis BNSF under the terms of the Acquisition Agreements as to such segments, and the
provisions of this Agreement relating to the grant by the Port of the Easement shall not apply to
any such segments.

7. Futue Disposition of Subdivision. 

7.1 King County Right of First Opportunity to Acquire.

After Closing, should the Port in good faith determine to offer or agree to transfer ownership of
any or all of the Subdivision to any entity, the Port shall provide the County with one-hundred-
twenty days notice of such determination and offer the County the right to purchase such propert
at an amount as determined by the appraisal prepared by appraiser Murray Brackett of Allen
Bracket Shedd Real Estate Appraisers referenced in Section 2.1.8 of this Agreement, plus
compounded anual interest from the date the Port acquired the Subdivision from BNSF at a rate
equal to three percent per annum (the "Price"). lfthe County does not exercise the right to
purchase such propert within that period, the right to purchase such propert in an amount no
greater than the Price may be exercised within one hundred twenty days thereafter by any other
public agency in the State authorized to provide transit, rail services or public trails. If no such
agency exercises the right to purchase such propert within that period, all rights of the County
under this section as to that paricular portion of the Subdivision shall immediately terminate,
and the Port may transfer that particular portion of the Subdivision to any entity and on any terms
it deems appropriate.

Interloca15-03-08
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7.2 Railbaning Freight Property.

After Closing, should any entity seek to abandon or discontinue the obligations to provide
freight common carer service for any or all of the Freight Property, then Port and County shall
cooperate to allow the County or another appropriate entity to seek a NITU or CITU in order to
railban such Propert.

7.3 The rights and obligations in this Section 7 shall continue in full force and effect
so long as the Port continues to owns all or a portion ofthe Subdivision.

8. Regional Planning Process for BNSF Corrdor.

The Port and the County will cooperate in good faith with one another to jointly car out

a formal, multi-agency process to plan and recommend appropriate uses of the Propert.

9. Agreement Contigency.

Ths Agreement is c;ontingent on Closing as required by the Acquisition Agreements. If the
Acquisition Agreements are terminated without the Closing havig occured, this Agreement will

termnate, except that it will continue in full force and effect as to any obligations or disputes that
arose under the Acquisition Agreements or under this Agreement prior. to or as par of such

termation.

10. Duration.

This Agreement shall continue in effect so long as the Port owns all or a portion of the
Propert and the County is the Interi Trail User and holder of the Easement for all or a portion of
the Propert. If ths Agreements expires under this Section 10, it will only be parially termated
In such case, the Agreement wil continue in full force and effect as to any obligations or disputes

that arose prior to such expiration and it will continue in full force and effect as to the terms of
Section 7.

1 1. Admstration and Identification of Contacts.

This Agreement shall be administered by

, which shall be contacted as follows:
and

County:

Port:

Interlocal 5-03-08
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12. Dispute Resolution.

12.1 Any claim, dispute or other matter in question arsing out of or related to this
Agreement, including any inability ofthe Paries to make joint determinations as called for by
this Agreement ("Disputes") shall be exclusively subject to the following alternative dispute
resolution procedure as a condition precedent to the institution of legal or equitable proceedings
by either par. This requirement cannot be waived except by an explicit wrtten waiver signed

by the Parties.

12.2 The Paries shall negotiate in good faith and use their best efforts to resolve any
Disputes that may develop under this Agreement. The Port's Chief Executive Officer (or his/her
designee) and the King County Executive(or his/her designee) along with any staff or techncal
persons any of the Parties desire, shall meet within seven (7) days after wrtten request from
either pary and attempt to resolve a Dispute. The Parties may agree to extend the time provided
for in this Section for an additional seven (7) days.

12.3 If a Dispute is not resolved under the procedure set forth in Section 12.2, or within
such additional time as the Paries mutually agree, then the Paries shall endeavor to resolve a
Dispute by mediation with a mediator agreed to by the Paries. A Par shall submit a request for

mediation in wrting to the other Pary. Mediation shall proceed in advance oflegal or èquitable

proceedings. Any contractual or statutory deadlines as between the Paries, including without
limitation statutes of limitation, shall be tolled pending mediation for a period of 60 (sixty) days
from the date ofthe mediation request, unless tolled for a longer period by agreement of the
parties. Final authority for settlement may be subject to the approval of the Paries respective
legislative bodies.

12.4 The Parties shall not commence litigation on a Dispute unless. the Dispute has
been properly raised and considered in the above mediation procedure. The Paries shall share
equally on the costs of the mediation. Any mediation under this Agreement shall be held in King
County, Washington. Agreements reached in mediation shall be enforceable as settlement
agreements in any cour having jursdiction thereof.

12.5 If Port or County reasonably determine that circumstances require immediate

action to prevent or mitigate signficant damage to or loss of the Property, then such Par may
pursue any immediate remedy available at law or in equity withollt having to follow' these
alternative dispute resolution procedures in this Section, and then pursue such alternative dispute
resolution procedures.

12.6 This Section 12 shall not apply to any dispute between the Paries that also relates to
a dispute with BNSF.

13. General Terms and Conditions.

13.1 Headings. The headings in this Easement are for convenience only and shall not
be deemed to expand, limit, or otherwise affect the substantive terms ofthisAgreement.

Interlocal 5-03-08
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13.2 Neutral Authorship. Each part has been represented by counsel in connection

with the negotiation, execution and delivery of this Agreement. Each of the provisions of this
Agreement has been reviewed and negotiated, and represents the combined work product of both
paries hereto. No presumption or other rules of construction which would interpret the
provisions ofthis Agreement in favor of or against the par preparing the same wil apply in
connection with the constrction or interpretation of any of the provisions ofthis Agreement.

13.3 Records, Audits, and Inspections. During this Term ofthis Agreement, each

party's books, records and other materials related to any matters covered by this Agreement and
not otherwise privileged shall be subject to inspection, review, and/or audit by the other part at

the inspecting part's sole expense. Such books, records and other materials shall be made
available for inspection during regular business hours within a reasonable time of the request.

13.4 Assignent. Neither par may assign its rights under this Agreement or any
interest therein without the other par's prior written approvaL.

13.5 Governing Law; Jurisdiction and Venue; Attorneys' Fees. Th~ laws ofthe State of
Washigton shall govern the interpretation and enforcement of this Agreement. The parties agree
that the Superior Cour in King County, Washington, shall be the sole and exclusive venue for
any action or legal proceeding for an alleged breach of any of the terms and conditions set forth
herein, or to enforce, protect, determine or establish any term, covenant or provision of this
Easement or the rights hereunder of either par; and the paries hereby agree to submit to the
personal jursdiction of said court. If either party brings such an action or legal proceeding, the

prevailing part shall be entitled to recover from the non-prevailing part, as par of such action
or proceedings, or in a separate action brought for that purose, reasonable attorneys' fees and
costs, expert witness fees and cour costs, including those incured upon appeal, as may be fixed
by the cour.

13.6 Severability. If any provision ofthis Agreement shall be held to be invalid or
unenforceable for any reason, the remaining provisions shall continue to be valid and enforceable
unless strking such provision materially alters the intention ofthe paries. If a court finds that
any provision of this Agreement is invalid or unenforceable, but that by limiting such provisions
it would become valid and enforceable, then such provision shall be deemed to be wrtten,
construed, and enforced as so limited.

13.7 Non-Waiver. The failure of either par to enforce any provision ofthis

Agreement shall not be construed as a waiver or limitation of that pary's right subsequently to
enforce and compel strct compliance with every provision of this Agreement.

13.8 Entire Agreement; Relation to Easement and Acquisition Agreements. This

Agreement, the Acquisition Agreements and the Easement set forth the entire agreement between
the Parties with respect to the subject matter hereof, and are intended by the Parties to be read in
harmony with one another. There are no understandings or agreements between the paries
respecting the subject matterhereof, wrtten or oral, other than as set forth in those documents.
If, however, there is any conflict between this Agreement and the Easement, the Easement shall
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control. And if there is any conflct between this Agreement and the Acquisition Agreements,
this Agreement shall control. This Agreement may be amended by the mutual wrtten agreement
of the Parties.

IN WITNESS WHEREOF, the parties have caused this Agreement to be executed.

KIG COUNTY

Ron Sims

King County Executive

Approved as to Form:

Dated

By:
Senior Deputy Prosecuting Attorney Dated

PORT OF SEATTLE

Tay Y oshitani i
Port of Seattle Chief Executive Officer

Approved as to Form:

Dated

By:
Port Counsel Dated
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16084
PURCHASE AN SALE AGREEMENT
(Woodinville Subdivision - North Rail Line)

TilS PURCHASE AN SALE AGREEMENT is made and entered into as of the _ day of April,
2008, by and between BNSF RAWAY COMPAN ("BNSF"), the PORT OF SEATTLE, a municipal
corporation of the State of Washington ("Port") and KIG COUN, a political subdivision of the State of
Washington ("County").

RECITALS

A. BNSF owns certain real propert (the "Woodinville Subdivision," or "Subdivision") in King
County, Washington and Snohomish County, Washington, and operates over such Subdivision, a railroad line
from the City of Renton, Washington to the City of Snohomish, Washington.

B. The Port desires to enter into this Agreement for the purchase of a portion of such BNSF
propert and railroad facilities thereon, subject to a easement for freight operations on the Freight Porton of
the Propert (defined below) under which at Closing the holder of the easement for freight operations wil
provide freight rail servce and wil have the exclusive right and obligation to provide such freight servce on
the Freight Portion of the Propert.

C. BNSF is wiling to sell the North Rail Line (defined below) portion of the Subdivision in the
manner described in this Agreement.

D. The County desires to use the Railbanked Portion (defined below) for public trail and other
transporttion puroses following the acquisition of the Woodinville Subdivision by the Port, and,

accordingly, the County and BNSF will enter into at Closing an agreement for railbankng and for public
space pursuant to and in accordance with 49 C.F.R. 1152.29 and Section 8(d) of the National Trails System
Act (also known as the "Rails-to-Trails Act"), 16 D.S.C. 1247(d) (collectively, and as any of the foregoing
may be amended or interpreted before Closing by binding judicial or administrative authority, the
"Railbankng Legislation").

E. The Port at Closing wil grant the County a Public Multipurose Easement for the County's

use of the Railbanked Portion.

F. This Purchase and Sale Agreement concerns the North Rail Line portion of the Subdivision,

as defined with greater specificity herein. The South Rail Line portion of the Subdivision, as defined with

greater specificity herein, is the subject of a separate Donation Agreement between the Port, County and BNSF,
and is not the subject of this Agreement.

NOW, THREFORE, in consideration of the foregoing recitals, the mutul covenants and agreements
contained herein and other good and valuable consideration, the receipt and sufficiency of which are hereby
aclmowledged, the parties hereby agree as follows:

Section 1. Definitions and Exhbits.

1.1 Definitions. For puroses of this Agreement, each of the following terms, when used herein

with an initial capital letter, shall have the meaning set forth below:

Agreement. Ths Purchase and Sale Agreement.
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Assiiment. The Assignent and Assumption of Leases and Licenses concerning the Propert
substatially in the form attched hereto as Exhibit E.

Bil of Sale. The Bil of Sale substantially in the form attached hereto as Exhibit 1.

Closing. The consumation of the trsaction contemplated in this Agreement.

Closing Date. September 30, 2008, provided that BNSF may elect to extend the Closing Date to no later
tha December 29,2008.

Contrct Date. The date upon which this Agreement shall be deemed effective, which shall be the date
first above wrtten.

Deeds. The quitclaim deeds substatially in the form attched as Exhbits B-1 and B-2.

Entr Agreement. Collectively, those certin Enti Agreements entered into between BNSF and Port

and BNSF and County as originally executed and hereafter amended concerning the enti by Port and County
respectively onto the Woodinville Subdivision for puroses of conducting inspections of the Woodinville

Subdivision.

Escrow Agent. Pacific Northwest Title Company.

Fiber Optic Agreements. Those Thrd Part Leases/Licenses conceming fiber optic or other
telecommunication facilities located on the Proper.

Freight Easement Sale Agreement. An agreement for the conveyance of the Reserved Freight Easement
to a third part operator ("TPO") substatially in the form attached hereto as Exhbit H.

Freight Portion. That portion of the Woodinville Subdivision north of milepost 23.8 in Woodinville to

milepost 38.4 in Snohomish County, Washington.

North Rail Line. The real and personal propert comprising the Woodinville Subdivision north of

milepost 23.45 in Woodinville, and the Redmond Spur.

Operations and Maintenance Agreement and Railroad Right of Way License. Agreements to be entered
into at Closing between Port and the TPO named in the Freight Easement Sale Agreement, substatially in the
form attched as exhbits to the Freight Easement Sale Agreement.

Other Agreements. Means the Enti Agreement, the South Agreement, the Freight Easement Sale
Agreement, the Freight Easement, the Operations and Maintenance Agreement, the Railroad Right of Way
License, the Snohomish Bridge Easement, the Trail Use Agreement, and the Public Multipurose Easement.

Propert. The trcts or parcels of land situted in the Counties of King and Snohomish, State of

Washington, described in Exhibit A atthed hereto (the "Land") that makes up the North Rail Line, together
with:

All of BNSF's right, title, and interest in and to the buildings (if any) located on the
Land (the "Buildings");
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All of BNSF's right, title and interest in any tangible personal propert and fixtues of
any kind owned by BNSF and attched to or used exclusively in connection with the ownership,
maintenance or operation of the Land or the Buildings, if any, and together with the bridge
strctue and associated improvements for the railroad bridge crossing over BNSF's mainline

right of way and over the Snohomish River (the "Personalty"); and

All of BNSF's right, title and interest (subject to the provisions of the Assignent) in
and to the Third Part Leases/Licenses other than the Fiber Qptic Agreements as of the date of

Closing.

Railbanked Portion. The Redmond Spur and that portion of the Propert extending from milepost 23.45
to 23.8 in Woodinville.

Redmond Spur. That portion of the Propert extending from milepost 0.0 in Woodinville south to
milepost 7.3 in Redmond.

Easement Agreement for Snohomish Bridge. An easement in the form attched hereto as Exhibit J
whereby BNSF conveys the right to maintain and operate over BNSF's mainline the bridge strctue conveyed in
the Bil of Sale over the Snohomish River.

South Agreement. That certin agreement dated as of the date hereof between BNSF, Port and County
concerning conveyance by BNSF to Port of the South Rail Line.

Puchase Prce. As defined in Section 2.

Reserved Freight Easement. That certin reserved easement for freight operations on the Freight Portion
of the Propert as described in the Deeds.

Review Period. The period commencing on the Contrct Date and ending at 5:00 p.m. on May 15,2008.

South Rail Line. The real and personal propert comprising the Woodinville Subdivision from milepost
23.45 in Woodinville south to milepost 5.0 in Renton, and not including the Redmond Spur. The South Rail Line
is the subject of the South Agreement, is not the subject of this Agreement, and is not part of the Propert as
defined herein.

Thrd Part Leases/Licenses. The existing leases, franchises, occupancy agreements, licenses or other
agreements demising space in, providing for the use or occupancy of, or otherwse similarly affecting or relating
to, the Propert, as listed on Exhibit F attched hereto.

Trail Use Agreement. An agreement substantially in the form atthed hereto as Exhibit K to be entered
into on or before Closing between BNSF and County conceming the Railbaned Portion.

Woodinville Subdivision. A rail corrdor extending from approximately mile post 5.0 in Renton,
Washington to and including the bridge strctue at milepost 38.25 in Snohomish County, Washington,. and

including the Redmond Spur. .

1.2 Exhibits. Attched hereto and formng an integral part of this Agreement are the following
exhibits, all of which are incorporated into this Agreement as fully as if the contents thereof were set out in full
herein at each point of reference thereto:
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Exhibit A
Exhibits B-1
Exhibit B-2
Exhibit C
Exhibit D
Exhibit E
Exhibit F
Exhibit G
Exhibit H
Exhibit I
Exhibit J

Exhibit K
Exhibit L
Exhibit M

Section 2. Purchase and Sale.

Legal Description of the Propert
Form of Deed for Freight Portion
Form of Deed for Railbanked Portion
BNSF Disclosures
Port and County Disclosures
Form of Assignent of Third Par Leases! Licenses

List of Known Third Part Leases! License
Form of Exchange Assignent

Form of Freight Easement Sale Agreement
Form of Bil of Sale conveying the Personalty

Form of Easement Agreement for Snohomish Bridge
Form of Trail Use Agreement
Form of Public Multipurose Easement Agreement
Propert Reports

BNSF agrees to sell to Port, and Port agrees to purchase from BNSF, the Propert. Port shall pay to
BNSF $106,903,000 (ONE HURED SIX MILION NI HURED AN THRE THOUSAN
DOLLARS) (the "Pnrchase Price"). The Puchase Price shall be paid as follows:

a. Port shall cause the principal amount of $10,000,000 (Ten Milion Dollars) (such sum

shall be referred to herein as the "Earnest Money") to be delivered to Escrow Agent, to be held pursuant to the
term of this Agreement. The Earnest Money shall be delivered to Escrow Agent no later tha three business
days after execution of this Agreement, and Port shall promptly provide evidence of such delivery to BNSF. The
Earest Money will be deposited into an interest bearing escrow account by Escrow Agent at a financial
institution approved by BNSF, and half of the interest accruing thereon shall belong to BNSF and shall not be
applied to the Purchase Prce as consideration for holding the Propert available for sale durng the Review
Perod.

b. At Closing (i) County shall pay the Port $1,903,000 (ONE MILION NI
HURED AN THRE TIOUSAN DOLLARS), and (ii) Port shall pay BNSF the balance of the Puchase
Prce that remains after applying the Earnest Money, the Extension Fee (defined below) if applicable and half of
the interest accruing on the Earnest Money to the Purchase Prce, subject to prorations and adjustments as set
forth in this Agreement.

The Purchase Prce shall be paid to BNSF in United States dollars, by Federal Reserve System wire transfer (in
accordance with wrtten wire transfer instrctions provided by BNSF to Port) or other immediately available
fuds acceptable to BNSF. Port acknowledges that, except as stated in Sections 4,8 and 10.2 of this Agreement,
the Earnest Money is non-refudable and represents a portion of the consideration for BNSF's holding the
Propert available for purchase durng the Review Period but shall be applied to the Purchase Prce at Closing as
stated above. The parties agree it is appropriate for BNSF to retain P G P Valuation, Inc., at BNSF' s expense, for
a fair market apprai~al of the Propert, which would be available for the use of the parties as needed. To the
extent that the fair market value of the Proper exceeds the Purchase Prce, (i) at Closing BNSF wil make a
chartable contrbution of such excess value of the Propert to Port, (ii) Port shall take all actions and execute
all documents that may be necessary or helpful to confirm that Port is a qualified donee described in section
170( c)(1) of the Code in connection with BNSF's bargain sale of the Propert to Port, and (iii) within 30 days
of Closing, based on the fair market value appraisal, BNSF shall prepare and Port shall execute the Donee
Acknowledgement section of Internal Revenue Service Form, 8283, Noncash Charitable Contrbutions.
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Section 3. Adjustments.

3.1 Thrd Part Leases/Licenses. BNSF shall be entitled to all sums due. from any Third Part

Leases/Licenses (collectively, "Third Part Rents") owing for the month in which the Closing occurs
(regardless of when the Third Part Rents are paid) for the portion of the Propert to which such Third Par
Leases/Licenses relate. BNSF shall not receive a credit for any such Third Part Rents that are due but unpaid as
of the Closing Date but Port shall remit to BNSF any such Thrd Part Rents received by it after such Closing.
Port shall be entitled to any Third Part Rents owing for time periods after the month in which the Closing occurs

(regardless of when the Third Part Rents are paid) for the portion of the Propert to which such Third Part
Leases/Licenses relate and BNSF shall pay to Port any such Third Part Rents received by BNSF, if any. Withi
90 days after Closing BNSF shall pay to Port the amount, if any, of all rents under the Leases and all securty
deposits held by BNSF under the Leases.

3.2 (Intentionally Deleted)

3.3 Taxes and Monetary Liens.

(a) Taxes. There shall be no proration of taxes attbutable to the Propert. BNSF shall be liable
for the payment when due of all taxes and assessments related to the Propert, including without limitation
real propert ad valorem taxes, special benefit assessments and other governmental impositions (collectively,
"Taxes"), for the time period up to Closing. From and after the Closing, to the extent any Taxes applicable to
the Propert are due and owing under applicable laws such Taxes shall be paid by Port except to the extent
such taxes are paid by a Tenant pursuant to a Third Part Lease/License or applicable law. Each part shall
indemnify, defend and hold the other harmless from the obligation to pay Taxes as set forth in this Section
3.3(a).

(b) Monetary Liens. Notwithstanding the provisions of Section 4, Port and County shall not be
entitled to object to any monetary lien against BNSF which may appear of record as a monetary lien against
the Propert. BNSF shall pay such monetary liens asserted against BNSF and the Propert, or if BNSF
desires to contest such monetary lien, it may take reasonable and diligent steps to challenge the validity or
amount of such lien and shall not be required to pay unless and until it is judicially determined to be valid.
BNSF hereby indemnifies, defends and holds harmless the.Port and County for all loss arising out ofBNSF's
failure to have a monetary lien so settled and satisfied.

(c) Notwithstanding the foregoing provisions of Section 3.3(b), neither Port nor County shall be

entitled to object tothe lien of any ofBNSF's mortgages. Within one hundred eighty (180) days after the first
meeting of BNSF's Board of Directors held after the Closing, BNSF shall deliver to Port, who shall place of
record, good and suffcient releases of the liens of any mortgages on the Propert securing indebtedness to
which BNSF is obligated to pay and provide a copy thereof to County. In the event BNSF shall be unable to
obtain said releases for any reason, BNSF shall indemnify, defend and hold harmless Port and County against
and from any loss or damage to a maximum of the Purchase Price arising out of any actions taken to foreclose
on, or actual foreclosures of such mortgages. The foregoing indemnity shall terminate upon the recording of
suffcient releases of the liens of such railroad mortgages.

3.4 Closing Costs. BNSF shall pay one-half of any escrow or closing agent charges in connection
with the Closing and the real estate excise ta associated with this transaction up to $2,000,000. Port, County
and BNSF shall each pay their own attorneys' fees and costs in connection with the negotiation of this
Agreement and the closing hereunder. Port shall pay the following closing costs:

(a) the cost of recording the Deeds;
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(b) the cost of any title insurance Port wishes to obtain in connection with the acquisition of
the Propert;
one-half of any escrow or closing agent charges in connection with the Closing;
all costs of any sureys, reports or other due diligence Port obtains or undertakes in

connection with the trnsactions contemplated herein; and

all costs associated with any loan or other financing obtained by Port in connection with
the acquisition of the Propert.

(c)
(d)

(e)

Section 4. Inspections.

4.1 Physical/Environmental Inspection.

(a) BNSF, as information only, has provided Port and County access to, or copies of, certin
documents including those listed in attched Exhibit M (such documents previously delivered and any

additional items to be delivered as contemplated below are collectively referred to as the "Property
Reports"). Port and County acknowledge and agree that BNSF does not represent the accuracy or
completeness of the Propert Reports and that Port and County wil rely only on their own due diligence. If
BNSF obtains knowledge (as defined in Section 5.3 of this Agreement) of any additional Propert Reports in
BNSF's possession or the possession of its agents or contractors before the Closing Date that relate to items
previously furished then BNSF will promptly provide Port and County with copies of any such other
Propert Reports later received or obtained by BNSF relating to the Propert. BNSF is not required to
provide attorney-client or attorney work product materials or documents to Port or County. BNSF shall
provide a description of any materials not provided to Port and County by BNSF because such materials are
attorney-client or attorney work product.

(b) Subject to the terms of the Entr Agreement, BNSF will allow Port and County and their
agents t~ have access to the Propert for the purpose of conducting environmental due diligence as specified

in Section 6 of this Agreement and subject to the requirements of the Entr Agreement. Port and County
acknowledge that invasive testing, such as drlling or boring, is not allowed under the Entr Agreement. If
Port and/or County desire to perform such testing Port and/or County shall submit a work plan to BNSF for its
review and approval, which work plan must reasonably describe its intended testing. BNSF shall not
uneasonably withhold, condition or delay its approval of such work plan. Upon BNSF's wrtten approval and
provided Port and/or County as applicable has entered into BNSF's standard license agreement for such
testing, Port and/or County as applicable may then perform such testing in compliance with the terms of said
license and the approved work plan.

(c) BNSF shall cooperate in good faith with Port's and County's due diligence activities and
make appropriate employees, agents or contractors available to answer reasonable inquiries from Port and/or
County concerning the condition of the Propert, subject to the terms of Section 6 of this Agreement. BNSF
shall cooperate in good faith to promptly provide additional information requested by the Port provided such
information is not attorney-client privileged, attorney work product, confidential or proprietary, provided that
sampling reports and data alone shall not be considered attorney-client privileged, attomey work product or
confidential or proprietary under this Agreement.

(d) All Propert Reports and other environmental studies, reports, plans, and information
including, but not limited to, those listed in this Agreement, and delivered by one Part to the other shall be
held in confidence by the Parties, their agents, employees, offcers, directors and contractors, and wil not be
disclosed to any third part unless this disclosure is compelled by order of a court or is otherwise legally

required to be produced, including under the Washington Public Disclosure Act, RCW ch. 42.56, or if the
other Part consents in wrting to the production of such materials. The Parties will inform their respective
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agents and contractors of the requirements of this Section 4.1 (d) and shall require such agents and contractors
to comply with such requirements.

4.2 Port and County Contingencies.

(a) Port and County shall have until the end of the Review Period to determine in their
sole and absolute discretion (i) whether Port has obtained any necessar authorizations from its governing body,
and (ii) if there are any physical conditions including, but not limited to, environmental conditions affecting
the Propert that BNSF is not wiling to cure as contemplated herein and that are unacceptable to the Port or
County in their sole discretion. If (i) the Port does not obtain the necessary authorizations from its governing

body by the end of the Review Period or (ii) Port or County identify an existing condition affecting the
Propert (an "Identified Condition") that is unacceptable to the Port or County in either entity's sole
discretion and such Identified Condition is not an Identified Condition that BNSF agrees in wrting to Cure
(defined below) pursuant to Section 7 of this Agreement, then Port and County may termnate this Agreement
and the South Agreement together by wrtten notice to BNSF received no later than the expiration of the
Review Period. If either (i) both Port and County do so timely terminate this Agreement under this Section
4.2 (a) or (ii) the Port does so timely termnate this Agreement under this Section 4.2(a), then subject to
Section 4.2( c), this Agreement and the South Agreement shall terminate and Escrow Agent shall refud to
Port the Earnest Money and half the interest earned thereon as contemplated in Section 2 of this Agreement
and shall pay the other half of such interest to BNSF and none of the parties shall have any further obligation
hereunder except those that expressly surve termination.

(b) County shall have until May 15, 2008 to obtain any necessary authorizations from its
governing body with respect to the transactions contemplated herein. If County does not obtain such

authorizations it may termnate its rights and obligations under this Agreement and the South Agreement
together by wrtten notice to BNSF delivered no later than May 15,2008.

(c) Notwthstanding the provisions of Section 4.2(a) or (b), if the County exercises its right to
termnate as stated above or pursuant to Section 4.3 below and the Port does not wish to so terminate then the
Port may continue this Agreement in effect by paying to BNSF the additional sum of $2,000,000 (the
"Extension Fee") in which case Port shall have until June 15,2008 (the "Extension Date") to assume on its
own or find a third part replacement for the County's obligations contemplated herein and in such case the

Earnest Money shall not be refunded to Port as provided above. The Extension Fee shall be non-refudable
except in the event BNSF breaches its obligation to Close but shall be applied to the Purchase Price. If the
Port does not find such a replacement then Port may terminate this Agreement and the South Agreement
together by wrtten notice to BNSF received no later than the Extension Date in which case the Escrow Agent
shall refund to Port the Earnest Money and half the interest earned thereon as contemplated in Section 2 of
this Agreement and shall pay the other half of such interest to BNSF, BNSF shall retain the Extension Fee and
none of the parties shall have any furher obligation hereunder except those that expressly surve termnation.
If this Agreement is not terminated as contemplated in Section 4.2, the parties (except County if County has
terminated and Port has not) shall proceed to Closing according to the remaining provisions of this
Agreement. Promptly upon BNSF's wrtten request, Port and County shall deliver a copy of any wrtten
inspectian report, sureyor test result received by Port or County. If any of such items reveal any adverse

conditions for which BNSF would be responsible for under Section 7 of this Agreement, BNSF may terminate
this Agreement by wrtten notice to Port and County by the end of the Review Period and Escrow Agent shall
refud the Earnest Money and half the interest earned thereon as contemplated in Section 2 of this Agreement
and shall pay the other half of such interest to BNSF and in which case none of the parties shall have any
furher obligation hereunder except those that expressly surve termnation.

4.3 Title/Surey Inspection. Port and County wil have until May 15, 2008 to obtain any title
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reports, title commtments or sureys of the Propert, to examine such reports, commtments or surveys, to
deterne whether Port and .county will be able to obtain any title insurance endorsements they desire, and to
identify any title or surey concerns it may have. If Port and County are not, for any reason, satisfied with the
status of any such reports, commtments or sureys then Port or County may elect, by wrtten notice to BNSF to
termnate this Agreement and the South Agreement together by wrtten notice to BNSF delivered no later than
May 15,2008, in which case Escrow Agent shall refud the Earnest Money and half the interest earned thereon
as contemplated in Section 2 of this Agreement to Port and pay the other half of such interest to BNSF and none
of the parties shall have any fuher rights or obligations hereunder, except for those which expressly surve any
such ternation. If Port or County fail to so give BNSF notice of its election by such date, it shall be deemed to

have elected to waive any right to object to any title exceptions or defects. Port and County shall have the right at
any time prior to their respective election to ternate to waive any objections that it may have made and,
thereby, to preserve this Agreement in full force and effect. Port and County shall promptly upon request deliver
to BNSF a copy of any such title report, title commtment or surey obtained by Port or County.

4.4 Natue of Title. The. Proper shall be conveyed with no warranties of title except as stated
below and shall be subject to all matters affecting the Propert whether of record or not including but not limited
to (i) the lien of unpaid taes not yet due and payable; (ii) matters which would be disclosed by a curent,
accurate surey of the Proper; and (iii) the rights granted to third paries pursuant to any Thrd Par
Lease/License. Port and County acknowledge and affirm that BNSF may not hold fee simple title to the
Propert, that BNSF's interest in all or part of the Propert, if any, may rise only to the level of an easement
for railroad puroses. Port and County are willng to accept the Propert on this basis. BNSF does represent
and warrant that BNSF's ownership interest in and to the Propert, even subject to the Third Part

Leases/Licenses, is suffcient to permit railroad operations on the Propert, including passenger railroad

operations; and to permit BNSF to convey the Propert as contemplated in this Agreement and the Other
Agreements. Port and County acknowledge that BNSF's predecessor in interest to the Propert acquired a
railroad right-of-way ownership interest in portons of the Propert from the United States of America,
pursuant to Section 2 of the General Right-of-Way Act of.March 3, 1875, and Port and County each agrees to
the conditions and limitations imposed by this General Right-of-Way Act.

Section 5. Representations and Warranties.

5.1 BNSF. As of the Contrct Date and Closing Date, BNSF hereby represents and warrants to Port
and County that the following statements are materially tre except as may otherwse be disclosed on Exhibit C:

(a) BNSF is a corporation duly organized, validly existing and in good standing under the laws of
the State of Delaware, is authorized to do business and in good standing in the State of Washington and has
full power and authority to enter into this Agreement and to fulfill its obligations hereunder.

(b) BNSF has taken all corporate action necessary to authorize the execution and delivery by
BNSF of this Agreement and the other documents to be delivered by BNSF at Closing and the performance of
its obligations hereunder and thereunder.

(c) This Agreement and the other documents to be delivered by BNSF at Closing have been, or
before the Closing Date will have been, duly authorized and executed (and acknowledged where necessary)
and delivered by BNSF, and all other necessary actions have been, or before the Closing Date wil have been,
taken, so that this Agreement, and all documents to be executed by BNSF pursuant hereto constitute, or before
the Closing Date wil constitute the legally valid and binding obligations ofBNSF, enforceable against BNSF
in accordance with their terms, except as the enforceability of this Agreement may be subject to or limited by
batiptcy, or insolvency or other similar laws relating to or affecting the rights of contracting paries

generally.
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(d) The execution and performance by BNSF of this Agreement and the other documents to be
delivered by BNSF at Closing do not violate or conflct with BNSF's articles of incorporation or bylaws or
any law, court order, administrative agency order or regulatory agency order binding upon BNSF or any of its
properties.

(e) BNSF has not received any wrtten notice of and BNSF has no knowledge of any actul or
pending litigation, proceeding or claim by any organization, person, individual or governental agency against
BNSF (i) that could materally impair BNSF's ability to perfonr its obligations under this Agreement, or (ii)
asserting that BNSF does not have sufficient ownership interest in the Propert for conducting railroad
operations.

(f) BNSF has not received any wrtten notice of and BNSF has no knowledge of any. actul or
pending litigation asserting through a claim of adverse possession or other prescriptive rights that BNSF does not
own the Propert or any portion of the Propert.

(g) BNSF is not a "foreign person" as that term is defined in the Intemal Revenue Code of 1986, as
amended and the Regulations promulgated pursuant thereto.

(h) BNSF has not received any wrtten notice of and BNSF has no knowledge of any wrtten
notice from any governental authority alleging any uncured existing violation of any applicable
governmental laws, statutes, ordinances, rules, codes, regulations or orders, including Environmental Laws,
affecting the Propert or the conduct of railroad operations on the Propert.

(i) Port and County will not, as a result of the execution of this Agreement or conveyance of any

ofthe Propert be bound by any labor contracts entered into by BNSF.

G) BNSF has no knowledge of the existence at any time, whether stil occurrng or not, of any of
the following activities on the Propert:

(I) fueling of trains or train related equipment;

(2) treatment of railroad ties;

(3) creosote treating operations;

(4) above ground or underground storage tanks;

(5) transformers; or

(6) repair shops.

(k) To BNSF's actual knowledge, the Propert is not subject to any leases, tenancies or rights of
persons in possession, franchises, occupying agreements, unecorded easements or other agreements demising
space in, providing for the use or occupancy of, or otherwise similarly affecting the Propert (collectively,
"Third Party Rights") other than the Third Part LeaseslLicenses. However, Port and County acknowledges

that BNSF does not warrant beyond its actual knowledge that there are not other Third Part Rights. To
BNSF's actual knowledge: the Third Part LeaseslLicenses are in full force and effect in accordance with
their respective terms, BNSF has not delivered or received a wrtten notice of default that remains uncured
under any Third Part LeaselLicense, or any other existing lease, franchise, easement, occupancy agreement,
license or other agreement demising space in, providing for the use or occupancy of, or otherwse similarly
affecting or relating to, or affecting the Propert, and no tenant thereunder has asserted in wrting any claim
that remains outstanding for offsets or credits to rent thereunder, except as disclosed in wrting to Port.

(1) To BNSF's actual knowledge, the copies of the Third Part Leases/ Licenses, are tre and
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correct copies of originals of such documentation in BNSF's possession.

5.2 Port and County. As of the Contrct Date, Port and County individually hereby represent and

warrant to BNSF that the following statements are materially tre except as may otherwse be disclosed on
Exhibit D:

5.2.1 Port:

(a) Port is a municipal corporation of the State of Washington, duly organized, validly existing

and in good standing under the laws of the State of Washington, is authorized to do business in the State of
Washington, and has full power and authority to enter into this Agreement and to fulfill its obligations
hereunder.

(b) Port has taken all corporate action necessary to authorize the execution and delivery by Port

of this Agreement and has taken or, before the expiration of the Review Period, wil have taken, all corporate
action necessary to authorize the execution and delivery of the other documents to be delivered by Port at
Closing and the performance of its obligations hereunder and thereunder.

(c) This Agreement and the other documents to be delivered by Port at Closing have been, or
before the Closing Date wil have been, duly authorized and executed (and acknowledged where necessary)
and delivered by Port, and all other necessary actions have been, or before the Closing Date wil have been,
taken, so that this Agreement and the other documents to be delivered by Port pursuant hereto constitute, or
before the Closing Date wil constitute the legally valid and binding obligations of Port, enforceable against
Port in accordance with their terms.

(d) The execution and performance by Port of this Agreement and the other documents to be
delivered by Port at Closing do not violate or conflict with the Port's charter or code or with any law, cour
order, administrative agency order or regulatory agency order binding upon Port or any of its properties.

(e) Port has received no wrtten notice of any actul or pending litigation or proceeding by any
organzation, person, individual or governental agency against the Port concerning the Propert.

(f) Port is a qualified donee as described in Internal Revenue Code Section 170(c)(I).

5.2.2 County:

(a) County is a political subdivision of the State of Washington, duly organized, validly existing
and in good standing under the laws of the State of Washington, is authorized to do business in the State of
Washington, and has full power and authority to enter into this Agreement and to fulfill its obligations
hereunder;

(b) County has taken all corporate action necessary to authorize the execution and delivery by
County of this Agreement and has taken, or before May 15, 2008, wil have taken, all corporate action
necessary to authorize the execution and delivery of the other documents to be delivered by County at Closing
and the performance of its obligations hereunder.

(c) This Agreement and the other documents to be delivered by County at Closing have been, or
before the Closing Date, wil have been duly authorized and executed (and acknowledged where necessary)
and delivered by County, and all other necessary actions have been, or before the Closing Date wil have
been, taken so that this Agreement and the other documents to be delivered by County pursuant hereto
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constitute, or before the Closing Date wil constitute, the legally valid and binding obligations of County,
. enforceable against County in accordance with their terms.

(d) The execution and performance by County of this Agreement and the other documents to be
delivered by County at Closing do no violate or conflict with the County's charter or code or any law, court
order, administrative agency order or regulatory agency order binding upon County or any of its properties.

(e) County has received no wrtten notice of any actual or pending litigation or proceeding by any

organization, person, individual or governental agency against County concerning the Propert.

(f) County is a qualified donee as described in Internal Revenue Code Section 170(c)(1).

5.3 Miscellaneous. (a) As used in this Agreement, the phrase "BNSF's knowledge" or any

derivation thereof shall mean the actul knowledge of the following persons, based on their reasonable inquiry in
the fie locations where the relevant information would normally be filed of: David P. Schneider, General
Director of Real Estate; Bruce Sheppard, Manager Environmental Remediation, Carol Sanders, Regional

Manager for Staubach Global Servces, which provides propert management servces to BNSF with regard to
the Propert, and Jerome M. Johnson, Assistant Vice President, Network Development.

(b) It shall be a condition of the parties' respective obligation to Close that the representations and

warranties of the other part contained in this Section 5 are tre and correct in all materal respects at the Closing
Date as described herein. In the event that BNSF on the one hand or Port or County on the other learns that any
of County's or Port's on the one hand or BNSF's on the other representations or warties becomes inaccurate
between the Contrct Date and the Closing Date, BNSF or Port or County, as applicable, shall immediately
notify the other parties in wrting of such change. In the event the p~ whose representation or warranty
becomes inaccurate (BNSF on the one hand or Port or County on the other the "Representing Part") cures

such inaccuracy prior to the Closing Date this Agreement shall remain in full force and effect. If the

Representing Part does not so cure such inaccuracy, the other part may pursue any remedy provided for. in
Section 10 (i.e., ifBNSF's representations are inaccurate then County or Port may pursue such remedy and vice
versa) provided, however, if the non-Representing Part closes with knowledge of any such inaccuracy then the
representations and waranties of the Representing Part shall be deemed to be amended such that the applicable
inaccuracy is an exception to the Representing Part's representations and warranties for all puroses under this
Agreement. It shall not be a condition of either the County's or Port's obligations hereunder that the other's
representations and waranties to BNSF are accurte, and County and Port shall not have enforcement rights as
between each other as to such representations and waranties~

(c) In the event the non-Representing Part first learns after the Closing contemplated in this
Agreement that any representations or warranties made by the Representing Part (as may be amended as
provided above) were materially inaccurate as of the Closing Date, then the Representing Part shall
reimburse the non-Representing Part for all out-of-pocket expenses incurred by the non-Representing Part
as a result of such inaccuracy provided that (i) the non-Representing Part notifies the Representing Part in
wrting within sixty (60) months after the Closing Date of such expenses and inaccuracy, and (ii) the
Representing Part shall in no event be responsible for any consequential or punitive damages resulting from
such inaccuracy. Notwithstanding anything to the contrary contained in this Agreement, the non-Representing
Part shall have no right to recover from, or proceed against, the Representing Part in any manner whether
based upon breach of contract, tort or otherwise upon the expiration of such sixty (60) month period except to
the extent the non-Representing Part has so notified the Representing Part in accordance with the terms of
this Agreement within such sixty (60) month period. Nothing in this Section 5 shall modify any obligations
imposed on any of the Parties pursuant to Section 7 of this Agreement or as such obligations are incorporated
into the Deeds.
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Section 6. Condition ofPropert. (a) Port and County have been, or by Closing wil have been,
allowed to make an inspection of the Propert. Subject to BNSF's express representations, warranties and
obligations under this Agreement and the Deeds, PORT AN COUNTY AR PURCHASING THEIR
INTERESTS IN THE PROPERTY IN AN "AS-IS WITH ALL FAULTS" BASIS WITH AN AN
ALL PATENT AN LATENT DEFECTS, AR NOT RELYIG ON, AN HEREBY WAI AN
WARY OF MERCHATABILITY, HABITABILITY, FITNESS FOR A PARTICULAR
PUROSE AN AN OTHER REPRESENTATION OR WARTIES, EXPRESS OR IMPLIED,
OF AN KI WHATSOEVER FROM BNSF WITH RESPECT TO AN MATTERS
CONCERNG THE PROPERTY including, but not limited to the physical condition of the Propert;
zoning status; tax consequences of this transaction; utilities; operating history or projections or valuation;
compliance by the Propert with Environmental Laws (defined below) or other laws, statutes, ordinances,
decrees, regulations and other requirements applicable to the Propert; the presence of any Hazardous
Substances (defined below), wetlands, asbestos, lead, lead-based paint or other lead containing strctues,

urea formaldehyde, or other environmentally sensitive building materials in, on, or under the Propert; the
condition or existence of any ofthe above ground or underground strctures or improvements, including tanks
and transformers in, on or under the Propert; the condition of title to the Propert, and the Third Part
LeaseslLicenses permits, orders, or other agreements, affecting the Propert (collectively, the "Condition of
the Property").

(b) Port and County individually represent and warrant for itself to BNSF that except for BNSF's

express representations, warranties and obligations under this Agreement and the Deeds, Port and County
each has not relied and will not rely on, and BNSF is not liable for or bound by, any warrnties, guaranties,
statements, representations or information pertaining to the Propert or relating thereto made or fuished by
BNSF, the manager of the Propert, or any real estate broker or agent representig or purporting to represent
BNSF, to whomever made or given, directly or indirectly, orally or in wrting.

(c) Subject to BNSF's express representations, warranties and obligations under this Agreement
and the Deeds Port and County assume the risk that Hazardous Substances or other adverse matters may affect
the Propert that were not revealed by Port's or County's inspection and except to the extent of BNSF's
express representations, warranties and obligations under this Agreement and the Deeds, Port and County
each waives, releases and discharges forever BNSF and BNSF's officers, directors, shareholders, employees
and agents (collectively, "BNSF Parties") from any and all present or futue claims or demands, and any and
all damages, losses, injures, liabilities, causes of actions (including, without limitation, causes of action in
tort) costs and expenses (including, without limitation fines, penalties and judgments, and attorneys' fees) of
an¥ and every kind or character, known or unkown (collectively, "Losses"), which Port or County might
have asserted or alleged against BNSF Partes arising from or in any way related to the Condition of the
Propert or alleged presence, use, storage, generation, manufactue, transport, release, leak, spill, disposal or
other handling of any Hazardous Substances in, on or under the Propert. Losses shall include without
limitation (a) the cost of any investigation, removal, remedial or other response action that is required by any
Environmental Law, that is required by judicial order or by order of or agreement with any governmental
authority, or that is necessary or otherwise is reasonable under the circumstances, (b) Losses for injury or
death of any person, and (c) Losses arising under any Environmental Law enacted after transfer. The term
"Environmental Law" means any federal, state or local statute, regulation, code, rule, ordinance, order,
judgment, decree, injunction or common law pertining in any way to the protection of human health or the
environment, including without limitation, the Resource Conservation and Recovery Act, the Comprehensive
Environmental Response, Compensation and Liability Act, the Toxic Substances Control Act, the Model
Toxics Control Act, the Water Pollution Control Act, laws concerning above ground or underground storage
tanks, and any similar or comparable state or local law. The term "Hazardous Substance" means any
hazardous, toxic, radioactive or infectious substance, material or waste as defined, listed or regulated under
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any Environmental Law, and includes without limitation petroleum oil and any of its fractions.

BNSF, Port and County acknowledge that the compensation to be paid to BNSF for the Propert
reflects that the Propert is being conveyed subject to the provisions of this Section 6 which provisions shall
be included in the Deeds and which shall be covenants ruing with the Land.

Section 7. Environmental Obligations.

(a) Consistent with Section 4.2 of this Agreement, if, prior to the expiration of the Review Period,
the Port or County notifies BNSF in wrting of an existing condition affecting the Propert (an "Identifed
Condition") that is unacceptable to the Port or County, as determned by the Port and County in their respective
sole and absolute discretion, and BNSF does not verify in wrting by the earlier of: (i) fifteen (15) business days
thereafter or the end of the Review Period, that such Condition is a condition that BNSF is obligated to Cure in a
maner acceptable to the identifyng Part pursuant to this Section 7, then the Port or County may ternate this
Agreement and the South Agreement together, by wrtten notice to BNSF in accordance with the provisions of
Section 4.2 of this Agreement. If the Port or County timely notifies BNSF in wrting of an Identified Condition,
the Port, County and BNSF shall negotiate diligently and in good faith to reach agreement on Curng such
condition. If the porton of the Propert affected by an Identified Condition can be excluded from the sale

without materially interfering with Port's and County's futue use of the Propert, as determined by the Port
and County (as applicable) in their respective sole and absolute discretion, then BNSF may affect Cure prior
to Closing by excluding such affected portion of the Propert without any price adjustment and to the extent
so excluded BNSF shall have satisfied its obligations under this Agreement to Cure the portion of the Propert
so excluded, provided, however, that any such CUre by exclusion must first be agreed to in wrting by the Port
(and County, if it relates to the Railbanked Portion.) If Port and County do not terminate this Agreement
under Sections 4.2 and 7(a) and proceed to Closing, they shall not be deemed to have waived or released
BNSF from any obligations to Cure set forth in Section 7( c ), below.

(b) BNSF shall be responsible to investigate, remediate, respond to or otherwise cure
(collectively, "Cure") as and when required by and in accordance with Environmental Laws any Identified
Condition that concerns a release of Hazardous Substances on the Propert occurng prior to the Closing or a
violation of Environmental Laws concerning the Propert occurng prior to the Closing to the extent that
BNSF has agreed to Cure, and to the standards that BNSF has agreed to satisfy, in wrting prior to the
expiration of the Review Period. Notwithstanding the preceding sentence, BNSF shall not be responsible to
Cure any such Identified Conditions to the extent Port or County or their respective agents, or contractors
materially exacerbate such Identified Condition durng constrction performed by or for Port or County,
excluding superficial or de minimis activity performed by Port or County. Further, BNSF shall not be
responsible to Cure any Identified Condition that was not caused by BNSF or its agents, contractors or
invitees. Port and County shall cooperate with BNSF in its efforts to Cure any Identified Condition
concerning a release of Hazardous Substances on the Propert.

(c) (i) For Hazardous Substances released on the Propert that BNSF has not agreed to Cure
prior to Closing, whether or not BNSF has been notified under Section 7 (a) that such releases are an
Identified Condition, BNSF shall pay to the Port or County the costs to investigate, remediate, respond to or
otherwise cure (collectively "Remediate" or "Remediation") any such Hazardous Substance releases, or any
violation of Environmental Laws prior to Closing, to the extent occurrng as a result of the operations of
BNSF or its corporate predecessors, or the agents, employees, invitees or contractors of BNSF or its corporate
predecessors. BNSF shall pay to the Port or County such costs to Remediate as and when required by and in
accordance with Environmental Laws to standards for the Propert that the applicable regulatory agency
would apply had the Propert continued to be used as a freight railroad, and to standards for other affected
properties that the applicable regulatory agency would apply for such properties. BNSF shall not be
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responsible for (1) any costs of Remediation to the extent the Port or County or their respective agents,
contractors or invitees materially exacerbate the released Hazardous Substances durng constrction
performed by or for Port or County (excluding superficial or de minimis activity performed by Port or
County), or (2) any duplication of efforts by County or Port or their respective agents, contractors or invitees.

(ii) As among BNSF, Port and County, any Remediation for which this Section 7(c)
applies would be carred out by the Port or County. BNSF shall cooperate with such Remediation;

(iii) The obligations ofBNSF under this Section 7(c) apply only to Remediation ordered
or approved by the applicable regulatory agency, provided that for Remediation approved by the applicable
regulatory agency BNSF shall have agreed in wrting to the Remediation prior to such approval, which
agreement by BNSF shall not be uneasonably withheld, conditioned or delayed. The obligations of BNSF,
Port and County under this Section 7(c) also apply regardless of which entity is issued an order by the
applicable regulatory agency.

(d) Other than BNSF's obligations under this Section 7, as among BNSF, Port and County, Port
and County wil be responsible for all other costs of Remediation of Hazardous Substances released on or
from the Propert or violations of Environmental Laws.

(e) The Section 7 obligations ruing from BNSF to the Port and County, and the Section 7
rights ruing to BNSF from the Port and the County, will be allocated as between the Port and County in the
manner separately agreed to by the Port and the County.

(f) The provisions of this Section 7 shall be included in the Deeds and shall ru with the land.

Section 8. Conditions to Closing. The parties' respective obligation to proceed to Closing under this
Agreement is subject to the conditions precedent described in this Section 8:

8.1 Surace Transporttion Board Approval Contingency.

(a) Port shall, at Port's sole expense, apply for any necessary authority or exemption from the

Surface Transporttion Board ("STB") to complete the transaction contemplated in this Agreement or obtain a
ruling from the STB that the acquisition of the Propert is not subject to the jursdiction of the STB. BNSF
shall reasonably cooperate with Port in connection with any hearings or submittls required to obtain the
necessary authority or a jurisdictional ruling from the STB. Prior to any Port fiing with the STB regarding
this transaction, Port shall provide a copy of the proposed filing to BNSF for BNSF's review. Port shall make
the requisite STB filing within 15 days after the Contràct Date.

(b) BNSF wil assign and transfer at Closing the retained Freight Easement to the TPO selected
by BNSF at the Port's request and approved by the Port ("Freight Easement Designee") and named in the
Freight Easement Sale Agreement. The Freight Easement Designee shall, at the Freight Easement Designee's
sole expense, apply for the necessary exemption from the STB to permt the transfer of the retained Freight
Easement from BNSF to the Freight Easement Designee. BNSF shall reasonably cooperate with the Freight
Easement Designee with any hearings or submittls required to obtain the necessary exemption from the STB.
The Freight Easement Designee shall fie a Notice of Exemption under 49 C.F.R. Part 1150, Subpart D or
Subpart E, whichever is applicable, at least 30 days prior to the Closing Date, and shall comply with the
requirements of 49 C.F.R. § 1150.32(e) or § ll50.42(e), if either is applicable, at least 60 days prior to the
Closing Date.

(c) BNSF shall, at BNSF's sole expense, file one or more appropriate notices and/or petitions
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with the STB authorizing the abandonment of the Railbanked Portion and shall coordinate with County with
respect to such fiings. Within the prescribed time periods, County shall fie with the STB a trail use/rail
banking request for all of the Railbanked Portion of the North Rail Line, and BNSF shall concurently fie a
letter concurng in the request. Prior to the Closing Date, County shall file with the STB a request for
approval of the transfer from BNSF to County the right and/or obligation to restore rail freight servce over
the Railbanked Portion. In the event the STB does not approve such transfer to King County then Port shall .
file with the STB a request for approval of the transfer of such right and/or obligation to the Port or to another
entity designated by Port and approved by STB. As part of the Trail Use Agreement to be delivered at
Closing, BNSF shall transfer to County, and County shall accept, at Closing the right and/or obligation to the
reactivation rights on the Railbanked Portion on the Closing Date.

(d) In the event that the STB does not approve of all of the item contemplated in subsections (a)

through (c) above prior to or at the Closing then any Par who has not breached its obligations in (a) through (c)
above may extend the Closing Date by delivering notice to the other parties prior to or on the Closing Date in
which case the Closing Date shall be extended to a date that is no later than December 29,2008 to give additional
time to satisfy the foregoing conditions and the paries shall proceed with the ter of this Agreement except that
if the foregoing conditions are not satisfied by such extended Closing Date then this Agreement and the South
Agreement shall ternate unless all the Partes agree in wrting to a fuher extension. Upon such ternation,
Escrow Agent shall retu the Earest Money and half the interest eared thereon to Port and pay the other half
of such interest to BNSF, and thereafter none of the parties shall have any fuher obligation hereunder except
those that expressly surve the termnation of this Agreement.

8.2 Other Conditions Precedent to Closing.

(a) Each par's obligation to Close is conditioned upon the other part to this Agreement having
pedormed and satisfied each and all such other par's obligations under this Agreement.

(b) Each part's obligation to Close is conditioned upon the simultaeous Closing on the
conveyance of the South Rail Line by BNSF consistent with the terms of the South Agreement.

(c) Port's and BNSF's obligation to Close is conditioned upon the simultaeous closing under the
Freight Easement Sale Agreement ofBNSF's conveyance ofthe Retained Freight Easement to a TPO. The TPO
shall be one selected by BNSF at the Port's request and approved in wrting by the Port, which approval shall not
be uneasonably withheld, conditioned or delayed. The parties agree to cooperate together in good faith to
pursue such closing.

In the event any of the foregoing conditions in this Section 8.2 are not satisfied prior to or at the Closing
then, subject to Section 5.3 hereof, either Par may pursue the remedies set forth in this Agreement or the South
Agreement, to the extent applicable.

Section 9. Closing.

9.1 Time and Place. Subject to the ter of this Agreement, the Closing shall take place on the

Closing Date at the Pier 69 offices of the Port or such other location as is mutully agreeable to Port and BNSF.

9.2 Closing Deliveries. At the Closing, BNSF, Port and County (as applicable) shall execute and
deliver to the appropriate part the following documents (all of which shall be duly executed, and witnessed
and/or notazed as necessary):

(a) The Purchase Price

Woodinvile North Purchase & Sale Agreement 5-2-08 15



(b) The Deeds conveying the Propert.

(c)
County.

A Closing Statement in form and substance mutully satisfactory to Port, BNSF and

(d) Such transfer ta, certificate of value or other similar documents customarly required of

BNSF in the county in which the Propert is located.

(e) Such fuher instrctions, documents and information, including, but not limited to a
Form 1099-S, as the other part may reasonably request as necessary to consummate the purchase and
sale contemplated by this Agreement.

(f) The Assignent.

(g) The Exchange Assignent to the extent requested as described in Section 11 below.

(h) The Bil of Sale.

(i) The Easement Agreement for Snohomish Bridge

G) The Trail Use Agreement.

(k) The Public Multipurose Easement, in substatially the form as attched hereto as

Exhibit L or as otherwse agreed to by the Port and the County.

Section 10. Default and Remedies.

10.1 Port's or County's Default. Subject to Section 5.3, in the event of a materal default by Port or
County under the ters of this Agreement or any Other Agreement prior to the Closing that is not cured within
any applicable notice and cure periods, BNSF may elect as its exclusive remedy to either (a) ternate this

Agreement and the South Agreement in which case BNSF may retain $5,000,000 (Five Milion Dollars) of the
Earnest Money and none of the partes shall have any fuher obligation under this Agreement except those that
expressly surve ternation, or (b) waive such default and proceed to Closing in accordance with the ter of

this Agreement. The parties acknowledge and agree that the damages BNSF would incur for such breach are
diffcult to ascerin and that such amount retained by BNSF is not a penalty and represents a reasonable estimate

of such damages. Subject to Section 5.3 and Section 10.4, nothing in this Agreement shall waive or diminÍsh any
right or remedy BNSF may have at law, in equity or in contrct for Port's or County's default under any
document entered into by Port or County at Closing or under any Other Agreement or Port's or County's default
under this Agreement after Closing.

10.2 BNSF's Default. Subject to Section 5.3 in the event of a material default by BNSF under the
ter of this Agreement prior to the Closing that is not cured within any applicable notice and cure periods, Port

and County together may elect as their exclusive remedy to (a) ternate this Agreement and the South
Agreement together in which case the Earnest Money, all the interest earned thereon, and the Extension Fee, if
applicable, shall be retued to the Port and none of the parties shall have any fuher obligation under this
Agreement except those that expressly surve ternation, (b) obtain specific performance of BNSF's

obligations under this Agreement and the South Agreement (and in seeking any equitable remedies, Port and
County shall not be required to prove or establish that Port and County do not have an adequate remedy at law
and BNSF hereby waives the requirement of any such proof and acknowledges that County would not have an
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adequate remedy at law in the event of a materal default by BNSF), or (c) waive such default and proceed to
Closing in accordance with the terms of this Agreement. Subject to Section 5.3 and Section 10.4, nothing in this
Agreement shall waive or diminish any right or remedy Port and County may have at law, in equity or in contract
for BNSF's default under any document entered into by BNSF at Closing or under any Other Agreement or
BNSF's default after Closing under this Agreement.

10.3 Remedies as Between Port and County. As between Port and County, each shall have all
remedies available at law or equity against one another for a material default under this Agreement, except as
limited by separte wrtten agreement between the Port arid County.

10.4 Arbitration.

A. General Provisions. The parties shall use commercially reasonable efforts to prevent or
resolve any disputes that may arise after Closing concerning their respective rights and obligations under this
Agreement. hi the event a dispute arising after Closing concerning the parties' respective rights and
obligations under Sections 6 or 7 (but not other Sections) of this Agreement cannot be resolved by the parties,
the partes shall submit such dispute to mediation before a mediator acceptable to the parties. If such dispute
is not resolved within 45 business days after submission to mediation by the parties then the parties shall
submit such dispute to binding arbitration as set forth in this Section 10.4. All such disputes shall be finally
resolved by binding arbitration in accordance with the following provisions and the American Arbitration
Association ("AA") Commercial Arbitration Rules (AA-CAR) in effect at the time arbitration is demanded
(even if the matter is not submitted to the AA). The parties may submit (but shall not be required to submit
unless consensus over the selection of the arbitrator(s) is not reached), disputes to the AA for administrative
puroses. hi the event that any provisions in this Agreement differ from the AA-CAR, this Agreement shall
govern.

B. Commencement of the Arbitration. Subject to the provisions of Section lO.4(A) above, any
. part may initiate arbitration by servng a demand at any time. The wrtten demand for arbitration shall
include a short and plain statement identifying the provisions of this Agreement which are in dispute, a
summary of the facts or circumstances giving rise to the dispute, and describing the relief requested. Any
part served with an arbitration demand may respond by servng upon the other part a wrtten answer or a
wrtten counterclaim identifyng additional claims. to be considered in the arbitration, with a short and plain
statement identifying the provisions of this Agreement which are in dispute, a sumary of the facts or
circumstances giving rise to the dispute, and describing the relief requested.

C. Selection of Arbitrator. The parties agree to submit arbitration disputes to a single arbitrator.
The parties shall attempt to select an arbitrator by consensus within ten (10) business days after a demand has

been served. hi the event consensus is not reached by the parties, the arbitrator shall be selected in
accordance with AA-CAR and this Agreement. The arbitrator must be a retired state or federal judge or
magistrate or someone of similar statue with experience in interpreting and enforcing complex commercial
contracts involving environmental remediation obligations, or the tye of matters at issue in the arbitration.

D. Authority to Grant Comprehensive Relief. The arbitrator shall have all legal and equitable
powers necessary to interpret and to enforce the terms of this Agreement, but not to modify or vary its terms.
The parties expressly agree that the arbitrator may fashion all necessary and appropriate relief, including
money damages and/or injunctive relief, so long as any equitable remedy is consistent with the obligations of
the parties under this Agreement

E. Award. Notwithstanding any AA-CAR to the contrary, the arbitrator's award shall be in
wrting and include findings of fact and conclusions of law supporting that wrtten decision. Any action to
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compel arbitration under this Agreement, to enforce an arbitration award, or to vacate an arbitration award
must be brought, if jursdiction exists, in federal cour in the Western Distrct of Washington. Otherwise,
such actions must be brought in state cour in King County, Washington. However, in actions seeking to
vacate an award, the standard of review to be applied to the arbitrator's findings of fact and conclusions of law
wil be the same as that applied by an appellate cour reviewing a decision of a tral cour sitting without a
Jur.

F. Pavrent of Fees and Costs of Arbitrator(s). The parties shall split and pay in equal shares the
fees and costs of the arbitrator. Otherwise, the parties expressly reject any fee shifting, and each part shall
pay all its own expenses associated with the arbitration, including all fees and costs relating to its own
witnesses, exhibits, and counseL.

G. Amendment of Deadlines. The partes may, by mutual stipulation, agree to shorten or extend
any of the deadlines set forth in this Section. The arbitrator also may, for good cause shown, alter any of
those same deadlines.

10.5 The County enters into this Agreement only as it relates to the Railbanked Portion. The
County does not enter into this Agreement in any way or for any purpose related to the Freight Portion, and
shall not have any rights or obligations associated therewith.

Section 11. Assignent.

11.1 No Part may assign its rights under this Agreement without the prior wrtten consent of the
other except as expressly stated herein. Prior to Closing, BNSF may assign the rights to the Purchase Price and
this Agreement to Apex Protlert & Track Exchange. Inc. ("Apex") or another qualified interediar within the

meaning of Section 1031 of the Interal Revenue Code of 1986, as amended, for the purose of completing a ta-

deferred exchange under said Section 1031. BNSF shall bear all expenses associated with the use of Apex, or
necessary to qualify this trnsaction as a ta-deferred exchange, and, except as otherwse provided herein, shall
protect, reimburse, indemnify and hold haress Port from and against any and all reasonable and necessary
ad4itional costs, expenses, including attorneys fees, and liabilities which Port may incur as a result ofBNSF's use
of Apex or other qualified interediar, or the qualification of this trnsaction as a ta-deferred trsaction
pursuat to Section 1031. Upon request Port shall execute and deliver on or before Closing the document
attached as Exhbit G. (the "Exchange Assignment") and shall cooperate with BNSF with respect to this ta-
deferred exchange, ap.d upon BNSF's request, shall execute any other documents as may be reasonably required
to effect this ta-deferred exchange.

11.2 On or before 5:00 pm on July 1, 2008, Port may, subject to King County Council approval,
assign to County all of its right and obligations in this Agreement as to the Railbanked Portion only, provided
County assumes all such obligations in wrting and County and Port notify BNSF in wrting of such assignent
and assumption before said date.

Section 12. Brokers and Brokers' Commssions. Port, County and BNSF each warrant and represent to
the other that each has not employed a real estate broker or agent in connection with the trnsaction contemplated
hereby. Each part agrees to indemnify, defend and hold the others haress from any loss or cost suffered or
incured by it as a result of the other's representation herein being untre.

Section 13. Notices.
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Except as otherwise expressly provided in this Agreement, all requests, notices, demands,
authorizations, directions, consents, waivers or other communications required or permitted under this
Agreement shall be in wrting and shall either be: (i) delivered in person, (ii) deposited postage prepaid in the
certified mails of the United States, retu receipt requested, (iii) delivered by a nationally recognized

overnight or same-day courer servce that obtains receipts, or (iv) delivered via facsimile, with confirmation
of receipt with an original deposited postage prepaid in the first class mails of the United States. Such notices
shall be addressed to Port, County and BNSF at:

Port (if delivered):
Port of Seattle Legal Departent
2711 Alaskan Way
Seattle, WA 98121
Att: General Counsel

Port (if mailed):
Port of Seattle Legal Departent
P.O. Box 1209
Seattle, W A 98111
Att: General Counsel

Fax No. 206 728-3205

County:
King County
701 Fifth Avenue, Suite 3210
Seattle, W A 98104
Att: Rod Brandon

Fax No.: 206-296-0194

Offce of the King County Prosecuting Attorney
Civil Division
400 King County Courthouse
516 Third Avenue
Seattle, W A 98102
AT1: Peter G. Ramels
Fax No.:206-296-0191

BNSF:
BNSF Railway Company
2500 Lou Menk Drve
Fort Worth, Texas 76131
AT1: Rick Weicher
Fax No.: 312-850-5677

With additional copy to:

BNSF Railway Company
2500 Lou Menk Drive
Fort Worth, Texas 76131
Att: David Rankin

Fax No.: 817-352-2398
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or to such person and at such other addresses as either part may at any time or from time to time designate
for itself by notice in accordance herewith. Each such request, notice, demand, authorization, direction,
consent, waiver or other document shall be deemed to be delivered to a part when received at its address set
forth or designated as above provided. All notices provided under this Agreement to one part shall be
provided to all other parties to this Agreement.

Section 14. Miscellaneous.

14.1 Goveming Law: Headings: Rules of Constrction. This Agreement shall be governed by and
constred in accordance with the laws of the State of Washington, without reference to the conflicts of laws or
choice of law provisions thereof. The titles of sections and subsections herein have been inserted as a matter of
convenience of reference only and shall not control or affect the meaning or constrction of any of the ter or

provisions herein. All references herein to the singular shall include the plural, and vice versa. The parties agree
that this Agreement is the result of negotiation by the parties, each of whom was represented by counsel, and
thus, this Agreement shall not be constred against the maker.thereof.

14.2 No Waiver. Neither the failure of either par to exercise anypower given such part hereunder
or to insist upon strct compliance by the other par with its obligations hereunder, nor any custom or practice of
the partes at varance with the ters hereof shall constitute a waiver of either par's right to demand exact

compliance with the ter hereof.

14.3 Entire Agreement. Except for the Other Agreements and the agreements and instrments
required to be executed under this Agreement, this Agreement contains the entire agreement of the parties hereto
with respect to the Proper and any other prior understandings or agreements concering the Propert are
merged herein; and as between the paries, any representations, inducements, promises or agreements, oral or
otherwse, not expressly embodied herein or incorporated herein by express reference, shall be of no force or
effect.

14.4 Binding; Effect. Ths Agreement shall be binding upon and shall inure to the benefit of the
parties hereto and their respective heirs, executors, admnistrtors, legal representatives, successors and assigns
(subjectto Section 11 above).

14.5 Amendments. No amendment to this Agreement shall be binding on any of the parties hereto
unless such amendment is in a single wrting executed by the parties to this Agreement.

14.6 Date for Performance. If the time period by which any right, option or election provided under
this Agreement must be exercised, or by which any act required hereunder must be performed, or by which the
Closing must be held, expires on a Satuday, Sunday or legal or ban holiday, then such time period shall be
automatically extended through the çlose of business on the next regularly scheduled business day. If no time is
indicated for a day on which any action must be undertaken under this agreement, the time shall be 5:00 p.rn All
references to time shall be to Pacific time.

14.7 Recording. BNSF, Port and County agree that they will not record this Agreement and that they
will not record a short form of this Agreement.

14.8 Counterparts. This Agreement may be executed in any number of counterarts, each of which

shall be deemed to be an original, but all of which, when taken together, shall constitute but one and the same
instrment.
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14.9 Time of the Essence. Time is of the essence of this Agreement and each and every ter and
condition hereof.

14.10 Severability. This Agreement is intended to be performed in accordance with, and only to the
extent permtted by, all applicable laws, ordinances, rules and regulations. If any term or provision of this
Agreement or the application thereof to any person or circumstance shall for any reason and to any extent be held
to be invalid or unenforceable, then such ter or provision shall be ignored, and to the maximum extent possible,
this Agreement shall continue in full force and effect, but without giving effect to such ter or provision.

14.11 Attorneys' Fees. il the event any par shall bring an action or legal proceeding for an alleged
breach of any provision of this Agreement or any representation, warrnty, covenant or agreement herein set
forth, or to enforce, protect, deterne or establish any term covenant or provision of this Agreement or the
rights hereunder of either part, the prevailing part shall be entitled to recover from the non-prevailing part, as
a part of such action or proceedings, or in a separate action brought for that purose, reasonable attorneys' fees
and costs, expert witness fees and cour costs, including those incured upon appeal, as may be fixed by the cour
or aJur.

14.12 Relationship. Nothing in this Agreement or the Other Agreements shall be deemed or
constred by the parties hereto, nor by any other part, as creating the relationship of principal and agent or of
parership or of joint ventue between the parties hereto.

14.13 Publicity. BNSF, Port and County shall discuss and coordinate with respect to any public
fiing or announcement concerning the purchase and sale contemplated hereunder.

14.14 SurvaL. The terms ofthis Agreement shall surve Closing and the delivery of the Deeds.

14.15 Waiver of Trial bv Jur, Venue and Personal Jursdiction. BNSF, PORT AN COUN
HEREBY IRVOCABLY AN UNCONDITIONALLY WANE AN AN ALL RIGHT TO TR BY
JUY IN AN ACTION, SUI OR COUNERCLAI ARSING IN CONNCTION WIH, OUT OF OR
OTHRWISE RELAtIG TO, THIS AGREEMENT. King County Superior Cour or the Federal Distrct
Cour for the Westem Distrct of Washington, both in King County, Washington, shall be the sole and
exclusive venues for any action or legal proceeding for an alleged breach of any provision of this Agreement
or any representation, warranty, covenant or agreement herein set forth, or to enforce, protect, determne or
establish any term, covenant or provision of this Agreement or the rights hereunder of either part; and the

parties hereby agree to submit to the personal jursdiction of said courts.

14.16 Condemnation. il the event any portion of the Propert becomes subject to condemnation
proceedings after the Contract Date and prior to Closing, BNSF wil promptly notify Port and County in
wrting of such fact.

(a) If such condemnation concerns a crossing of the Propert by a pipeline, electrcity or
telecommunication facility or other utility and is valued at less than $25,000 then BNSF shall handle such
condemnation or conveyance in lieu of condemnation in accordance with its normal practice and inform Port
and County of the interests conveyed, and Port and County shall not be entitled to any proceeds from such
condemnation or conveyance or any reduction in the Purchase Price. Such conveyance shall not however, in
any way alter the obligations ofBNSF under this Agreement other than BNSF's inability to convey at Closing
the interests conveyed by BNSF to a third part under this Section 14.16.

(b) If such condemnation is not subject to the terms of Section 14.16(a), then Port and County

together but not separately may elect to terminate this Agreement and the South Agreement together, in which
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case Escrow Agent shall refund to Port the Earnest Money and half the interest thereon and shall pay BNSF
the other half of such interest and none of the parties shall have any furher obligation hereunder except those
that expressly surve termination.

14.17 Right of First RefusaL. County shall have a right of first refusal to purchase that real
and personal propert constituting BNSF's rail corrdor from Milepost 0.0 to Milepost 5.0 (the "Renton
Corridor") located in King County, Washington as contemplated in this Section. At any time BNSF wishes
to sell the Renton Corrdor to an unaffliated third part, BNSF shall deliver wrtten notice (the "ROFR
Notice") to County setting forth the terms of such proposed sale. County may either elect to purchase the
Renton Corrdor in accordance with the terms set forth in the ROFR Notice or elect to refuse to purchase the
Renton Corrdor in accordance with such terms. If County does elect to purchase the Renton Corrdor
according to the terms set forth in the ROFR Notice, County may do so by notifying BNSF in wrting within
thirt (30) days after delivery of the ROFR Notice. Within sixty (60) days after such notification by County,
County and BNSF shall enter into a sale agreement substantially in the form of this Agreement, as modified to .
reflect the terms set forth in the ROFR Notice. If County fails to enter into such agreement within such sixty
days or if County does not notify BNSF within such thirt days of County's exercise of its right of first
refusal, then BNSF may sell the Renton Corrdor to any part without again complying with the provisions of
this Section 14.17 on terms substantially the same as set forth in the ROFR Notice and with a sale price of not
less than 90% of the price set forth in the ROFR Notice. Notwthstanding anything to the contrary contained
in this Agreement, (a) BNSF shall have the right to encumber the Renton Corrdor or grant easements,
licenses or other use rights affecting the Renton Corrdor, and (b) County's right of first refusal pursuant to
this Section 14.17 shall expire and be of no further force and effect on December 29, 2013.

(REMAER OF PAGE INENTIONALLY LEFT BLAN)
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IN WISS WHREOF, each of the parties hereto has caused this Agreement to be executed by its
duly authorized signatory, effective as of the day and year first above wrtten.

BNSF RAWAY COMPAN

By:
Name:
Title:

Richard E. Weicher
Vice President & General Counsel - Regulatory

PORT OF SEATTLE

By:
Name:
Title:

Tay Y oshitani
Chief Executive Offcer

KING COUNTY

By:
Name:
Title:

Ron Sims

King County Executive
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EXHIBIT A

DECR:TIN OF PROPERTY

NORTH

All that portion ofBNSF Railway Company's (formerly Northern Pacific Railway Company) Snohomish (MP
38.25) to Woodinvile (MP 23.45), Washington Branch Line right of way, varing in width on each side of
said Railway Company's Main Track centerline, as now located and constructed upon, over and across
Snohomish County and King County, Washington, more particularly described as follows, to-wit:

SNOHOMISH COUNTY

That portion of that certain 60.0 foot wide Branch Line right of way being 30.0 feet on each side of said Main
Track centerline, as originally located and constrcted, upon, over and across State Street, as said street is
shown on plat of Snohomish City Eastern Par, recorded as Instrument No. 187204125001 in Bookl, Page 7,
records of the Snohomish County, Washington Auditor, lying southerly of the Easterly prolongation of the
centerline of vacated Commercial Street, as said Commercial Street is shown on said plat; also

That portion of the Southerly half of vacated Commercial Street as said street is shown on the plat of
Snohomish City Eastem Par, recorded as Instrument No. 187204125001 in Book 1, Page 7, records of the
Snohomish County, Washington, vacated by ordinance No. 354 of the City of Snohomish, State of

Washington, passed May 16, 1911, described as follows:

Beginning at the northeast comer of Lot 5, Block 2 of said plat of Snohomish City Eastern Part; thence

Westerly, along the norterly line of said Lot 5, a distance of 20 feet, more or less, to a point 50 feet distant
westerly, when measured at right angles from the centerline of State Street, as said State Street is shown on
said plat; thence Northerly, along a line 50 feet westerly from the center line of said State Street, 30 feet, more
or less to the centerline of said Commercial Street; thence Easterly, along said centerline of Commercial
Street, 20 feet, more or less to the northerly prolongation of the east line of said Lot 5, thence Southerly, along
said northerly prolongation, 30 feet, more or less, to Point of Beginning; also,

Lots 4 and 5, of Block 2 as shown on plat of Snohomish City.Eastem Par, recorded as Instrument No.

187204125001 in Book 1, Page 7, records of the Snohomish County, Washington; also,

That portion of that certin 50.0 foot wide Branch Line right of way being 25.0 feet on each side of Said Main

Track centerline, as originally located and constrcted, upon, over and across Government Lot 4, Section 18,
Township 28 North, Range 6 East, W.M., bounded Northeasterly by the Southwesterly Bank of the
Snohomish River, an bounded Southwesterly by a line parallel with and distant 50.0 feet Northeasterly from,
measured at right angles to said Railway Company's (formerly Great Northern Railway Company) Everett to
Spokane Main Track centerline as original located and constrcted, together with all rig!t, title and interest .___

..---.---f-fy,m-aeeeffate-sa-rfflway.-e0mflany~s.-faeitl~-euatiGns_0¥~i:-aicfQss--the-Snohli___ ___
River; also .

That portion of that certain 50.0 foot wide Branch Line right of way being 25.0 feet on each side of said Main
Track centerline, as originally located and constructed, upon, over and across Government Lot 4, Section 18,
Townslup 28 North, Range 6 East, W. M" bounded Northeasterly by a line parallel with and distant 150.0 feet
Southwesterly from, measured at right angles to said Railway Company's (formerly Great Northern Railway
Company) Everett to Spokane Main Track centerline as originally located and constructed, and bounded
Southerly by the Southerly line of said Government Lot 4; also

A triangular shaped tract of land being that portion of Government Lot 4, Section 18, Township 28 North,
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Range 6 East, W. M., bounded Northeasterly by a line parallel with and distant 150.0 feet Southwesterly from,
measured at right angles to said Railway Company's (formerly Great Northern Railway Company) Everett to
:Spokane Main lrack centerlme as onginaHy located and constructed, bounded Northwesterly by a hne

parallel with and distant 25 feet Easterly from, measured at right angles to said Railway Company's Branch
Line right of way Main Track centerline as originally located and constrcted aId bounded Southerly by the
Southerly line of said Government Lot 4; also

That certain 0.11 acre strip of land described in deed dated September 9, 1903 from J. H. Shadinger and Hattie
E. Shadinger to Northern Pacific Railway Company recorded September 19 in Book 80, Page 296, records of
Snohomish County, Washington, said 0.11 acre strip of land being described in said deed for reference as
follows:

"A strip of land eighty (80) feet in width across that certain thrity-three (33) foot strip of land in Lot four (4),
Section eighteen (18), Township twenty-eight (28) nort, Range six (6) east, W.M., which lies immediately
south of, parallel with and contiguous to the right of way of the Great Northern Railway Company across said
subdivision; said eighty (80) foot strip of land having for its east and west boundanes two lines that are
parallel with and respectively distant twenty-six (26) feet on the northeasterly side and fifty-four (54) feet on
the southwesterly side of the center line of the proposed track which is to connect the Great Northern Railway
with the Nortern Pacific Railway as the same is located, staked and constructed over and across said
subdivision; containing 0.11 acres, more or less."; also,

That certain 1.94 acre strp of land described in deed dated September 9, 1903 from Kate G. Ford, D. A. Ford,
Ruth S. Ford and D. A. Ford as sole executor to Nortern Pacific Railway Company recorded September 19 in
Book 80, Page 298, records of Snohomish County, Washington, said 1.94 acre strip of land being described in
said deed for reference as follows:

"All that portion of Lot four (4), Section eighteen (18) and of Lot one (1) (or the nortwest quarer of the
nortwest quarer) of Section nineteen (19), Township twenty-eight (28) north, Range six (6) east, W.M.,

lying westerly of the Northern Pacific Railway Company's right of way and southerly of a line drawn parallel
with and thirty-three (33) feet distant southerly from the south line of the Great Northern Railway Company's
right of way and between lines drawn parallel with and respectively distant twenty-six (26) feet easterly from
and fifty-four (54) feet westerly from the center line of the proposed track which is to connect the Northern
PacificRailway with the Great Northern Railway as the same is now located, staked out and to be constructed
over and across said premises; said strp of land containing 1.94 acres, more or less.", also;

That certain .08 acre strip of land described in deed dated April 25, 1908 from Robert Henry and Margaret R.
Henry to Northern Pacific Railway Company recorded June 1, 1908 in Book 110 of Deeds, Page 509, records
of the County Auditor, Snohomish County, Washington, said .08 acre strip of land being described in said
deed for reference as follows:

"A strip of land thirty (30) feet wide described as follows: Beginning at a point on the section line between
.-----u--.ct&-_IR.-.ll.2_J'nwnship8__l., Ran.1L East. Wilamette Mer!Ql!!l. fif!i1iF.meeU:listant._ ___.__

measured at right angles from the center line of the main track of the said Railway Company as the same is
now located, constructed, maintained and operated through said sections; thence northeasterly on a line
parallel with and fifty-five (55) feet distant from said center line one hundred ten (UO) feet, more or less, to
the south line of the Tacoma Power Company's right of way; thence southeasterly along the south line of said.
Tacoma Power Company's right of way thirt (30) feet to the westerly line of the present right of way of said
Northern Pacific Railway Company, which line at that point is twenty-five (25) feet from the center line of the
main track of said Railway Company; thence southwesterly along said westerly line of the right of way one
hundred ten (110) feet, more or less, to the point where said right of way widens to fifty (50) feet on each side
of said center line; thence westerly twenty-five (25) feet to point of intersection with the above descnbed
section line; thence west along said section line five (5) fee.t, more or less, to place of beginning, said stnp
being situated in Lot four (4) Section eighteen (18) and Lot one (1) Section nineteen (19) all in Township
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twenty-eight (28) North, Range six (6) East, Wilamette Meridiån and containing eight hundredths (.08) of an
acre, more or less."; also,

That portion of said Railway Company's property in Government Lot 4, Section 18, Township 28 North,
Range 6 East, W.M., Snohomish County, Washington, bounded Northeasterly and Southwesterly by two lines
drawn parallel with and distant Southwesterly 150.0 feet and 183.0 feet, respectively, from, measured at right
angles to said Railway Company's (formerly Great Northern Railway Company) Everett to Spokane Main
Track centerline as originally located and constructed and bounded Southeasterly and Northwesterly by two
lines drawn parallel with and distant Northwesterly 25.0 feet and 50.0 feet, respectively, from, measured at
right angles to said Railway Company's Branch Line Main Track centerline as now located and constructed;
aiso,

That portion of that certain 100.0 foot wide Branch Line right of way, in the Town of Bromart, Snohomish
County, Washington, being 50.0 feet on each side of said Main Track centerline, as originally located and
constructed, upon, over and across Lots 1 and 2, Section 19, Township 28 North, Range 6 East, W. M.,
Snohomish County, Washington, bounded Norterly by the North line of said Section 19, and bounded
.Westerly by the West line of said Section 19; also,

That portion of said Railway Company's property in Lots 1 and 2, Section 19, Township 28 North, Range.6
East, W. M., Snohomish County, Washington, bounded as fóllows: Westerly by a line parallel with and
distant 50.0 feet Easterly from, measured at right angles to said Railway Company's Branch Line Main Track
centerline as now located and constructed; Northtrly by the North line of said Section 19 and Easterly by the
following described line:

Beginning at a point on a line parallel with and distant 50.0 feet Southerly from, measured at right angles to
said Railway Company's (formerly Great Northern Railway Company) Everett to Spokane Main Track
centerline, as originally located and constructed, opposite Station 512+68.45, said point of beginning being
the point of a curve to the left having a radius of 621.20 feet; thence westerly, along the arcof said curve to
the left and consuming a central angle of 90°57'06", ai arc distance of 986.10 feet to the point of tangency of

said curve, said point of tangency being 125 feet easterly, when measured at right angles from Station
1963+97.51 on said Railway Company's Branch Line Main Track centerline; thence southerly, along a line
drawn parallel and/or concentrc with and 125 feet easterly, when measured at nght angles and/or radially,
from said Branch Line Main Track centerline, to a point opposite Station 1956+00 on said Railway
Company's Branch Line Main Track centerline; thence westerly, along a line drawn radially with the
centerline of said Railway Company's Branch Line Main Track centerline, a distance of 25 feet; thence
southerly, along a line drawn concentric with and 100 feet easterly, when measured radially, from the
Centerline of said Railway Company's Branch Line Main Track centerline, to a point opposite Station
1953+00 on the centerline of said Railway Company's Branch Line Main Track centerline; thence westerly
along a line drawn radially with the centerline of said Railway Company's Branch Line Main Track
centerline, a distance of 25 feet; thence southerly, along a line drawn concentric with and 75 feet easterly,
when measured radially from said Railway Company's Branch Line Main Track centerline to the west line of

~=~==-._--_-saicISe.ëtin-=f9=-a1ñeing-.emunlls_oLth~-i~rein describeaTí~=:==-=~__..__.__._..... .________.._._.___._._:==

EXCEPTING THEREFROM, a strip of land 30 feet wide, the center line of which is 435 feet north from
and parallel with the East and West centerline of said Section 19, extending from the west line of said Section
19 to the East boundary of said hereinabove described tract; ALSO EXCEPTING THEREFROM, that
portion of said hereinabove described tract lying northerly of a line parallel with and distant 150.0 feet
Soutnerly.trom, measured at right angles to said Railway Company's (formerly Great Northern Railway
Company) Everett to Spokane Main Track centerline, as originally located.and constrcted, also,

That portion of that certain 100.0 foot wide Branch Line right of way, in the Town of Bromart, Snohomish
County, Washington, being 50.0 feet on each side of said Main Track centerline, as originally located and
constructed, upon, over and across the EYiEYi Section 24, the EYiNJA Section 25, all in Township 28 North,
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Range 5 East, W. M., bounded Northerly by the East line of said EYiEYi Section 24, and bounded Southerly
by the East line of said EYiNE~ Section 25; also,

That portion of that certain 100.0 foot wide Branch Line right of way, being 50.0 feet on each side of said
Main Track centerline, as originally located and constructed, upon, over and across Government ~ots 1,2,3,
5, 6, of Section 30, Township 28 North, Range 6 East, W. M., bounded Westerly by the West lines of said
Lots 1 an 2 and bounded Southerly by the South line of said Lot 5; also,

That portion of that certain 110.0 foot wide Branch Line right of way, being 60.0 feet Westerly and 50.0 feet
Easterly of said Main Track centerline, as originally located and constructed, upon, over and across
Government Lot 8 of Section 31, Township 28 North, Range 6 East, W. M., bounded Northerly and Southerly
by the North and South lines of said Lot 8; also,

That portion of that certain 200.0 foot wide Branch Line right of way, being 100.0 feet on each side of said
Main Track centerline, as originally located and constrcted, upon, over and across Government Lot 3, the
NE~SW~ and the SE~NW~, Section 31, Township 28 Nort, Range.6 East, W. M., bounded Northerly by
the North line of said SE~NW~ Section 31, and bounded Southerly by the South line of said Government Lot
3 and its easterly prolongation; also,

That certain 2.0 acre tract of land described in deed dated April 13, 1918 from John S. Eby to the Northern
Pacific Railway Company, recorded April 20, 1918 in Volume 180 of Deeds, Page 451, records of Snahomish
County, Washington; said tract being described in said deed for reference as follows:

"That property of the grantor (being the north nine hundred forty-five and five tenths (945.5) feet, more or
less, of the south eleven hundred forty-three and five tenths (1143.5) feet of the north-half of the southwest
quarer (NYi of SW ~) of section thirty-one (31) in Tòwnshiptwenty-eight (28) north of range six (6) east of
the Wilamette Meridian, west of the present right of way of said Railway Company lyig between lines
parallel with and distant respectively one hundred (100) and one hundred fifty (150) feet westerly from the
center line of the present main track of said Railway Company, as the same is now constructed and operated
over .ad across said section; also that portion of said NYi of SW% lying between lines parallel with and
distant respectively one hundred fity (150) and two hundred (200) feet westerly from said above named main
track center line and between a line parallel with and distant one hundred ninety-eight (198) feet northerly
from the south line of said government subdivision and a line drawn at right angles to said main track center
line at a point distant twenty-one hundred thirty-four and eight tenths (2134.8) feet northerly from its point
intersection with the south line of said section 31, containing in all two (2) acres, more or less."; also,

That certain 0.35 acre tract of land described in deed dated March 25, 1918 from John Grinier and Alice
Grinier to the Northern Pacific Railway Company, recorded April 10, 1918 in Volume 180 of Deeds, Page
401; records of Snohomish County, Washington, said tract being described in said deed for reference asfollows: .

:~~..~~_--.~"A stnp of)an(fQttheJVesterly. side ot and aQi£lçent tQ.tle present twoñuñQf~a:20O)ÎÕ-aht oL~ of said___..___
Railway Company in the south si?C (6) acres (or the south one hundred ninety-eight (198) feet more or less, of

,the north-half of the souttiwest quarer (NYi of SW ~) of section thirty-one (31) in Township twenty-eight
(28) north of range six -(6) east of the Wilamette Meridian, said strip of land being more particularly
described as follows:

"Beginning at a point on the south line of said NYi of SW %, one hundred (100) feet distat westerly,
measured at right angles, from the present main track of said Railway Company, as the same is now,
constructed and operated over and across said section; thence northerly on a line. parallel with and one
hundred (100) feet distant westerly from said center line to the north line of the property of said grantors

(being the north line of the south 198 feet, more or less of the above named government subdivision ); thence
west along said north line to a point two hundred (200) feet distat westerly; measured at right angles, from
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said main track center line; thence southeasterly in a straight line to a point on the south line of said above
named government subdivision fifty-five (55) feet west of the point of beginning; thence east to the point of
beginning, containing thirty-five hundredths (35/10U) acres, more or less."; also,

That certain tract of land described in deed dated December 15, 1937 from Ella L. Moulton to the Northern
Pacific Railway Company recorded February 19, 1938 in Volume 238 of Deeds, Page 102, records of
Snohomish County, Washington, said tract óf land being descrbed in said deed for reference as follows:

"That portion of Tract No. 139 as shown on the official plat of CATHCART on file and of record in the office
of the Auditor of said County situate within the south half of southwest quarer (SY2 of SWJ.) of section
thirty-one (31) in township twenty-eight (28) north of rangè six (6) east of the Willamette Meridian, lying
easterly of a line parallel with and distant fifty (50) feet westerly measured at right angles, from the center line
of the present main track of the Northern Pacific Railway Company as the same is now constructed and
operated over and across said section thirty-one."; also,

That portion of that certain 100.0 foot wide Branch Line nght of way, being 50.0 feet on each side of said
Main Track centerline, as onginally located and constructed, upon, over and across Government Lot 4 in
Section 31, Township 28 North, Range 6 East, W. M., Government Lots 4, 5, 6 and 7 in Section 6,
Government Lots 1,2,3,4 and the SEJ.SWiA Section 7, Government Lots 2, 3,4 and the E~NWJ. Section
18, Govemment Lots 1 and 2 Section 19, all in Township 27 North, Range 6 East, W. M., the EViEY:iJ.
Section 12, and the SEJ.NEJ. and the NEl.SEJ. Section 24, all in TQwnship 27 North, Range 5 East, W. M.,
bounded Northerly by the North line of said Govemment Lot 4 in Section 31; and bounded Southerly the West
line of said NEI.SEJ. Section 24; also

That portion of that certn 200.0 foot wide Maltby Station Ground property, being 100.0 feet on each side of

said Main Track centerline, as originally located and constructed, upon, over and across the W~SEI. Section
24, Township 27 North, Range 5 East, W. M., bounded Easterly and Westerly by the East and West lines of
said W~SEI. SectÍon 24, EXCEPTNG THEREFROM, that portion of said 200.0 foot wide Station Ground
property lying Northwesterly of a line concentnc with. and distant 25.0 feet Northwesterly from, measured
radially to said Railway Company's Main Track centerline as now located and constructed; also

That portion of that certain 100.0 foot wide Maltby Station Ground property, being 50.0 feet on each side of
said Main Track centerline, as originally located and constructed, upon, over and across the E~SWJ. Section
24, Township 27 North, Range 5 East, W. M., bounded Northerly by the East line of said SWI. Section 24
and bounded Southerly by the South Line of saidSWI. Section 24, EXÇEPTING THEREFROM, that
portion lying Northwesterly of a line concentric with and distant 25.0 feet Northwesterly from, measured
radially to said Railway Company's Main Track centerline as originally located and constructed, bounded
Northeasterly by the East line of said SWI. Sec.tion 24, and bounded Southwesterly by the Easterly edge of
the travel way of the Street connecting 91s1 Avenue SE with Yew Way in the City of Maltby, Washington, as
now located and constructed in a generally Southerly direction from 91s1 Avenue SE, and about 100 feet

__ ._____._.Soutn-~~ster!Y of th~-l0i.'!Sout~~~~!:J~ne o~ sa!~~cti~~~4~.__~~_ measured along said Main Track __
--.------...-.--G~nt~i:bne;.als,---------.----.-.......,..---.__._.. ..~.__._ .__...._.__ .... _____ .___ _.-,_____.._._n__...._._____...___.______.__

That portion of that certain 200.0 foot wide Maltby Station Ground property, being 100.0 feet on each side of
said Main Track centerline, as onginally located and constructed, upon, over and across the NWJ. Section 25,
Township 27 North, Range 5 East, W. M., bounded Northerly and Southerly by the North and South lines of
said NWI. Section 25; also

That portion of that certain 100.0 foot wide Branch Line nght of way, being 50.0 feet on each side of said
Main Track centerline, as originally located and constructed, upon, over and across the NWI.NEI.SWI.
Section 25, Township 27 North, Range 5 East, W. M., bounded Northerly and Westerly by the North and
West lines of said NWI.NEI.SWI. Section 25; also,
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That portion of that certain 200.0 foot wide Branch Line nght of way, being 100.0 feet on each side of said
Main Track centerline, as originally located and constructed, upon, over and across the NW1ASW1A Section
25, the NTIASEl0 anthetion 26, all in Township 27 North, Range 5 East, W. M., bounded on thc
East by the East line of said NW1ASWlfi Section 25, and bounded on the West by the West line of said NElfi
Section.26; also

That portion of that certain 100.0 foot wide Branch Line right of way, being 50.0 feet on each side of said
Main Track centerline, as originally located and constrcted, upon, over and across the SE1ANWlfi and the

NW1ANE1ASW\4 Section 26, Township 27 North, Range 5 East, W. M., bounded Easterly by the East line of
said SE1ANW1A Section 26, and bounded Westerly by the West line of said NW1ANE1ASW\4 Section 26; also,

That portion of that certain 200.0 foot wide Branch Line nght of way, being 100.0 feet on each side of said
Main Track centerline, as originally iOCated and constructed, upon, over and across the W1hSW1A Section 26,
and the NW1ANWlfi Section 35, all in Township 27 Nort, Range 5 East, W. M., bounded on the East by the
East line of said WYZSW1A Section 26, and bounded on the South by the South line of said NW1ANW1A
Section 35, EXCEPTING THEREFROM, that portion lying Westerly of a line parallel and/or concentric
with and distant 50.0 feet Westerly from, measured at right angles and/or radially to said RailwayCompany's
Main Track centerline as originally located and constructed, bounded on the North by the North line of said
Section 35, and bounded on the South by a line radial to said Main Track centei:ine at a point 530.0 feet
South of the North line of said Section 35, as measured along said Main Track centerline; also,

That portion of that certain 100.0 foot wide Branch Line right of way, being 50.0 feet on each side of said
Maiii Track centerline, as originally located and constructed, upon, over and across the SW1ANW1A Section
35, the SE1ASE1ANE1A and the NE1ASE1A Section 34, all in Township 27 North, Range 5 East, W. M., bounded

on the North by the North line of said SWIANW1A Section 35, and bounded on the South by the South line of
. said NE1ASEJA Section 34; also,

That portion of that certain 50.0 foot wide Branch Line right of way, being 25.0 feet on each side of said Main
Track centerline, as originally located and constructed, upon, over and across the SE1ASE1A Section 34,

Township 27 North, Range 5 East, W.M., bounded on the Nort by the North line of said SE1ASE1A Section

34, and bounded on the South by a line radial to said Railway Company's Main Track centerline, as origially
located and constructed, at a point distant 600 feet Southwesterly of said North line of said SE1ASE1A Section

34, as measured along said Main Track centerline; also,

That portion of that certain 100.0 foot wide Branch Line nght otway, being 50.0 feet on each side of said
Main Track centerline, as originally located and. constrcted, upon, over and across the SYzSE1A and the

SE1ASW1A Section 34, Township 27 North, Range 5 East, W. M., bounded on the North by a line radial to said
Railway Company's Main Track centerline, as originally located and constructed, at a point distant 600 feet
Southwesterly of said North line of said SE1ASE1A Section 34, as measured along said Main Track centerline,

and bounded on the South by the South line of said Section 34, said line also being the South line of
Snohomish County Washington. .. .-------------------------------------------------------------------------------------------------------------------------------------

KING COUNTY

That portion of that certain 100.0 foot wide Branch Line right of way, being 50.0 feet on each side of said
Main Track centerline, as now located and constrcted, upon, over and across the Lots 2, 3, the SYiNYz, and

the EYzSW1A Section 3, the NW1A Section 10, all in Township 26 North, Range 5 East, W. M., bounded on the

Nort by the North line of said Section 3, said line also being the North line of King County, Washington, and
bounded on the West by the West line of said NW1A Section 10, EXCEPTING THEREFROM, that portion
lying Easterly of a line parallel with and distant 20 feet Easterly from, measured at nght angles to said
Railway Company's Main Track centerline as now located and constructed, bounded on the North by the
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South line of 8th Street, according to the recorded plat of Bear Creek Addition to Day City, Washington, and
bounded on the South by a line perpendicular to said Railway Company's Main Track centerline distant 450.0
ft:t; SouLIit:ily fwlI Llit: NoiLl! liJJt: of liäiJ E~~'vV~ Section J, as measure along said Main Track ccnterline;
also,

A 100 foot wide strip of land being that portion of that certain 100.0 foot wide strp of land described in deed
dated June 8, 1887 from Ira Woodin and Susan Woodin to Seattle and West Coast Railway, recorded June 14,
1887 in Book 42 of Deeds, Page 410, records of King County, Washington, that portion of that certain 100.0 foot
wide strip of land described in deed dated July 26, 1890 from Ira Woodin and Susan Woodin to Seatte and West
Coast Railway, recorded November 10, 1890 in Book 112 of Deeds, Page 556, records of Kig County,
Washington, and that certain 100.0 føot wide strip of land described in deed dated June 14, 1887 from Mary B.
Jaderholm to Seattle and West Coast Railway, recorded June 14, 1887 in Book 41 of Deeds, Page 385, records of
King County, Washington, lying in Section 9, Township 26 Nort, Range 5 East, W. M., bounded on the East by
the East line of said Section 9, and bounded on the West by a line drawn radially to said Raiway Company's
Main Track centerline, distant 1867.0 feet Easterly of the West line of said Section 9, also being the Easterly
boundar of that certain Tract VII described in deed dated December 19, 1985 from Burlington Northern

Railroad Company to King County, recorded in the records of King County, Washigton as Instrument No.
198512191094, EXCEPTING THEREFROM, that certai tract ofland described in Deed dated June 29,1999
from The Burlington Northern and Santa Fe Raiway Company to AN, LLC recorded May 22, 2000 as
Document No. 20000522001158, records of Kig County, Washington, ALO EXCEPTING THEREFROM,
that porton of that certain tract of land described in deed dated November 17, 1998 from The Burlington
Nortern and Santa Fe Railway Company to Tjossem Properties IV, LLC and Tjossem Properties V, LLC,
recorded December 23, 1998 as Instrment No. 9812240021, which lies within said 100.0 foot strp ofland; also,

That certain 0.32 acre tract of land described in deed dated July 24, 1903 from Frank A. Woodin and Anna
Woodin to Northern Pacific Railway Company recorded July 30, 1903 in Book 370 of Deeds, Page 89,
records of King County Washington, said 0.32 acre tract being described in said deed for reference as follows:

"All that portion of the Southeast quarter of the Northeast quarter (SE/4 of NE/4) of Section Nine (9),
Township Twenty-six (26) North, Range Five (5) East, W.M., described by metes and bounds as follows:
Begining at the point where the southeasterly line of the present right of way of the Nortern Pacific Railway
intersects the south line of the said Southeast quarer of the Northeast quarer (SE/4 of NE/4) and running

thence east along the south line of said Southeast quarer of the Northeast quarer (SE/4 of NE/4) a distance of
190 feet, more or less, to a point which is 50 feet distant from, when measured at right angles to, the center
line of the proposed Seattle Belt Line Branch of the Northern Pacifc Railway as the same is now located,
staked out and to be constructed over and across said Government subdivision; thence running northeasterly
and parallel with and 50 feet distant from said center line of the Seattle Belt Line Branch a distance of 400
feet, more or less, to a point in the southeasterly line of the present right of way of the Northern Pacific
Railway, thence southwesterly along said right of way line to point of beginning; containing 0.32 acres, more
or less."

... _ A-lUQIQQt wls!t_~m~ õfl~lflY~ inih-e12oLliSI~t4ot'-Së9;wnsln6-NortlrRa:-_._-_..._-
M., being that certin 1.91 acre tract of land described in deed dated May 19, 1903 from MaryB. Hanseri-.äiidn..
Anders Hansen to Northern Pacific Railway Company recorded May 28, 1903 in Volume 361 of Dees, Page
48, records of King County, Washington and that certain 0.92 acre tract of land described in deed dated July
1, 1903 from A. J. Milton and Anna Milton to Northern PaCific Railway Company recorded July 10, 1903 in
Volume 363 of Deeds, Page 211, records of records of King County, Washington, said 100 foot wide strp
being described as follows:

A 100 foot wide strip of land being 50.0 feet on each side of said Railway Company's Seattle Belt Line Main
Track centerline as originally located and constructed, upon, over and across said N/2 of the SE/4 of Section
9, bounded Northerly and Southerly by the North and South lines of said N/2 of the SE/4 of Section 9; also,
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That certain 0.03 acre triangular tract ofland described in deed dated June 4, 1923 from Mar B. Hansen and
A. Hansen to Northern Pacific Railway Company recorded June 8, 1923 in Volume 1192 of Deeds, Page 539,
records of King County, 'ATashington, said 0.03 acre tract being described in said deed for reference as
follows:

"That certain triangular portion of the norteast quarer of southeast quarer (NEJA of Sm4) of section nine (9)
in township twenty-six (26) north of range five (5) east of the Wilamette Meridian, lying easterly of and
between the rights of way of the Northern Pacific Railway Company for its Snoqualmie Branch and its Lake
Washington Belt Line and westerly of a line parallel with and distant twenty-five (25) feet easterly, measured
at right angles from the center line of the proposed wye track connection between said branch lines as the
same is now located, staked out and to be constructed over and across said premises, containing three
hundredths (0.03) acres, more or less."; also,

That certain 4.02 acre tract of land described in deed dated November 13, 1903 from Emanuel Neilsen and
Grete Neilsen to Northem Pacific Railway Company recorded November 16, 1903 in Volume 358 of Deeds,
Page 543, records of King County, Washington, said 4:02 acre tract being described in said deed for reference
as follows:

"A strip of land over and across the south half of the southeast quarer (S/2 of SE/4) of Section nine,

Township twenty-six (26) north, Range five (5) east, W.M., consisting of a strp of land one hundred ten (110)
feet wide, being fifty (50) feet wide on the southwesterly side of the center line of the proposed Seattle Belt
line railroad of the Northern Pacific Railway Company, as the same is surveyed and stak~d out across said
premises, and sixty (60) feet in width on the northeasterly side of said center line; and an additional strp of
land twenty (20) feet in width on the norteasterly side of said above described strip from Station 29 of said

railroad center line extending to the south line of said Section 9, a distance of 580 feet, said additional strip
. being 20 feet wide and 580 feet long; contaiing 4.02 acres, more or less." EXCEPTING THREFROM, All

that portion of the Southwesterly 35.0 feet of Parcels "A" and "B" of Boundary Line Adjustment Number
S92L0145R, King County, Washington, according to the recorded plat thereof.

----------------------------------------------------------------~-------------------------------------------------------------------

Redmond Spur

All that portion öf BNSF Railway Company's (formerly Northem Pacific Railway Company) Redmond Spur
Right of Way, varing in width on each side of said Railway Company's Main Track centerline, as now

located and constrcted, between Woodinvile (Milepost 0.0) to Redmond (Milepost 7.3), King County,
Washington, more paricularly described as follows, to-wit:

That certain tract of land described in deed dated December 28, 1931 from John DeYoung and Ellen
DeYoung to Northern Pacific Railway Company recorded in Volume 1511 of Deeds, Page 495, records of
King County, Washington, lying in the N/2 of SE/4 Section 9, Township 26 North, Range 5 East, W. M.,
EK-BEP!fNG TIIER:ØMt-portion-f-that-eertain-trHaibed-n-te-Növeer--.--, .

.'._....__...-n,-I"9Y8rom The Burlmgfo-i.NOrthem and Santa-e-aiway Company to TJossem Properties IV:rC'.ãna n --_.- --
TjossemProperties V, LLC, recorded December 23, 1998 as Instrument No. 9812240021, which lies within
said tract described in deed dated December 28, 1931; also,

That porton of that certain 100.0 foot wide Redmond Spur right of way, being 50.0 feet on each side of said
Main Track centerline, as originally located and constrcted, upon, over and across the EYz Section 9, the

NEJANEJA Section 16, the NWJA Section 15, all in Township 26 Nort, 5 East, W. M., bounded Northerly by a
line concentric with and distant 50.0 feet Southwesterly from, measured radially to said Railway Company's
Seattle to Sumas Main Track centerline as now located and constructed, and bounded Southerly by the South
line of said NWJA Section 15, EXCEPTING THEREFROM, that portion of that certain tract of land
described in deed dated November 17,1998 from The Burlington Nortern and Santa Fe Railway Company to
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Tjossem Properties IV, LLC and Tjossem Properties V, LLC, recorded Dec.ember 23, 1998 as Instrment No.
9812240021, which lies within said 100.0 foot wide right of way, ALSO EXCEPTING THEREFROM, that
portion of that certain 1oo.U foot wide Seattle Belt Line right of way described in deed dated May 19, 1903
from Mary B. Hansen and Anders Hansen to Northern Pacific Railway Company recorded May 28, 1903 in
Volume 361 of Dees, Page 48, records of King County, Washington, ALSO EXCEPTING THEREFROM,
the Northeasterly 25.0 feet of said 100.0 foot wide Redmond Spur right of way, bounded on the South by the
South line of said EVi Section 9 and bounded Northwesterly by a line perpendicular to said Railway
Company's Main Track centerline, at a point distant 1,060.0 feet Northwesterly of said South line of the EVi
Section 9, as measured along said Main Track centerline, being that certain tract of land described in Deed
dated June 29, 1999 from The Burlington Northern and Santa Fe Railway Company to ANT, LLC recorded
February 1 1,2003 as Document No. 20030211000429, records of King County, Washington; also,

That portion of that certain 50.0 foot wide Redmond Spur right of way, being 25.0 feet on each side of said
Main Track centerline, as originally located and constrcted, upon, over and across the SW'i Section 15,
Township 26 North, 5 East, W. M., bounded Northerly and Easterly by the North and East lines of said SW'i
Section 15; also,

That portion of that certain 100.0 foot wide Redmond Spur right of way, being 50.0 feet on each side of said
Main Track centerline, as originally located and constructed, upon, over and across the SW'iSE% of Section
15, Township 26 Nort, 5 East, W. M., bounded Westerly and Southerly by the West and South lines of said
SW%SE'i of Section 15; also,

That portion of that certain 30.0 foot wide Redmond Spur right of way, being 15.0 feet on each side of said
Main Track centerline, as originally located and constructed, upon, over and across the WY:z% Section 22,
Township 26 North, 5 East, W. M., bounded Northerly and Southerly by the North and South lines of said
WViNE% Section 22 .

That.porton of that certain 100.0 foot wide Redmond Spur right of way, being 50.0 feet on each side of said
. Main Track centerline, as originally located and constructed, upon, over and across the NW%SBI. of Section
22, W. M., bounded Northerly and Southerly by the Nort ard South lines of said NW%SE'i of Section 42;
also,

That portion of that certain 50.0 foot wide Redmond Spur right of way, being 25.0 feet on each side of said
Main Track centerline, as originally located and constructed, upon, over and across the SWljSE'i of Section
22, and the WViNE'i Section 27, Township 26 North, 5 East, W. M., bounded Norterly by the North line of
saidSW%SE% of Section 22, and bounded Westerly by the West line of said WY:z'i Section 27; also,

That portion of that certain 100.0 foot wide Redmond Spur right of way, being 50.0 feet on each side of said
Main Track centerline, as originally located and constrcted, upon, over and across the SE%SEIANW'i
Section 27, Township 26 Nort, 5 East, W. M., boundçd Easterly and Southerly by the East and South lines of
said SE%SE'iNW% Section 27; also,

That porton of that certain 100.0 foot wide Redmond Spur right of way, being 50.0 feet on each side of said
Main Track centerline, as originally located and constructed, upon, over and across the sVi Section 27,
Township 26 North, 5 East, W. M., bounded Northerly and Southerly by the North and South lines of said SYi
Section 27; also,

That portion of that certain 50.0 foot wide Redmond Spur right of way, being 25.0 feet on each side of said
Main Track centerline, as originally located and constructed, upon, over and across the WY:z% of Section
34, Township 26 North, 5 East, W. M., bounded Northerly and Southerly by the North and South lines of said
W1hNE% of Section 34; also,

A 50.0 foot wide strip of land lying immediately adjacent to and Westerly of said Railway Company's 50.0
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foot wide right of way in the WViNIA of Section 34, Township 26 Nort, 5 East, W. M., bounded Northerly
by the North line of said WViNIA of Section 34, and bounded Southerly by a lIIe perpendicular to said
Railway Company's Main Track cemerline ai: a poim 1400 feet Southerly of the North line of said WYiNEIA
Section 34, as measured along said Railway Company's Main Track centerline, as originally located and
constructed; also

That portion of that certain 100.0 foot wide Redmond Spur right of way, being 50.0 feet on each side of said
Main Track centerline, as originally located and constructed, upon, over and across the WViSEIA Section 34,
Township 26 North, 5 East, W. M., the NEIA Section 3, SWIASWIANWIA, the SWIA, and the SWIASWIASEIA
Section 2, all in Township 25 North, 5 East, W. M., bounded Northerly by the Nort line of said WYiSEIA
Section 34, and bounded Southerly by the South line of said Section 2, EXCEPTING THEREFROM, the
Easterly 25.0 feet of said 100.0 foot wide Redmond Spur right of way, upon, over and across the WYiSEIA of
Section 34, Township 26 North, Range 5 East, and the NYiNEIA of Section 3, Township 25 North, Range 5
East, W. M., King County, Washington, lying between two lines drawn parallel and concentric with and
distant, respectively, 25.0 feet and 50.0 feet Easterly, as measured at right angles and radially from said Main
Track centerline, bounded on the North by the North line of said WYiSEIA of Section 34, Township 26 North,
Range 5 East, and bounded on the Southeast by a line drawn parallel with and distant 40.0 feet Northwesterly,
as measured at right angles from the centerline of Northeast 98th Court as now located and constructed upon,
over and across the said NViNEIA of Section 3, Township 25 North, Range 5 East; also,

That portion of that certain 100.0 foot wide Redmond Spur right of way, being 75.0 feet on the Northerly side
and 25.0 feet on th~ Southerly side of said Mai Track centerline, as originally located and constructed, upon,
over and across theNYiNEIA and the NEIANWIA Section 11, and the WVzNIA Section 12, all in Township
25 Nort, 5 East, W. M., bouiided Norterly by the Nort line of said Section 11, and bounded Easterly by the
East line of said WYiNWIA Section 12, EXCEPTIG THEREFROM, thatportion of said 100.0 foot wide
Redmond Spur right of way in the NEIANEIA of said Section 11, lying between two lines parallel with and
distant, respectively, 25.0 feet and 75.0 feet Northerly, as measured at right angles from said Main Track
centerline, as now located and constructed, bounded Easterly by the Southerly extension of the Westerly line
of Leary Street, according to the recorded plat thereof, and bounded Westerly by a line parallel with and
distant 110.0 feet Westerly, as measured at right angles from said Southerly extension of the Westerly line of
Leary Street, ALSO EXCEPTIG THEREFROM, that portion of said 100.0 foot wide Redmond Spur right
of way in the NEIANEIA of said Section 11, lying between two lines parallel with and distant, respectively,
25.0 feet and 75.0 feet Northeasterly, as measured at right angles from said Main Track centerline, as now
located and constructed, the most Northerly parallel line also being the Southwesterly lines of Block i and 2
of the Original Town of Redmond, bounded Northwesterly by the Southwesterly eXtension of the Easterly line
of Leary Street, according to the recorded plat of the City of Redmond, Washington, and bounded
Southeasterly by a line perpendicular to saia Main Track centerline that extends Northeasterly to the
intersection of a line parallel with and distant 75.0 feet Northeasterly, as. measured at right angles from said
Main Track centerline with the East line of said NEIANEIA of said Section 11; also,

. A 25.0 foot wide strip of land lying immediately adjacent to and Southerly of said Railway Company's 100.0

~~-==:___.___foot wid~.Jight of way in the NWIANEIA Section 11, Townshi12 25 NortJ1_iEasLW:JYLJving Northwesterly_
of a line perpendicular to said Railway Company's Main Track centerline at a point 855 feet Southeasterly of
said North line of Section 11, as measured along said Railway Company's Main Track centerline, as
originally ,located and constructed; also

That portion of that certain 100.0 foot wide Redmond Spur right of way, being 50.0 feet on each side of said
Main Track centerline, as originally located and constructed, upon, over and across the SEIANWIA Section 12,
Township 25 North, 5 East, W. M., bounded Westerly and Easterly by the West and East lines of said
SE'ANWIA Section 12, EXCEPTIG THEREFROM, that porton of that certain 100.0 foot wide Redmond
Spur right of way in said SEIANWIA Section 12, described as follows: Beginning at the intersection of the
West line of said SEIANW'A Section 12 with the Southerly line of said 100.0 foot wide right of way; Thence
North 01010'44" East, along said West line, 26.55 feet to a point 25 feet Southwesterly of, as measured at
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right angles from said Main Track centerline; thence South 69°07'30" East, parallel with the centerline of said
Main Track centerline, 639.91 feet to the Southerly extension of the Westerly right of way line of 170th
Avenue N.E., said right of way being 70 feet in width, thence SouLh 23°31'30" Vv\:i;t, l11ulig Lht: SuuLllt:ily
extension of the Westerly right of way of 170th Avenue N.E., 25.03 feet to the Southerly right of way line of
said 100.0 foot wide right of way; thence North 69°07'30" West, along the Southerly right of way line of said
100.0 foot wide right of way, 629.76 feet to the point of beginning. .
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EXHIT B-1

FORM OF DEED FOR FREIGHT PORTION

. After Recording Return To:
Port of Seattle

Legal Departent
P. O. Box 1209
Seattle, W A 98111
Att: Isabel R. Safora

QUIT CLAIM DEED
Woodinville North

Freight Portion

Grantor: BNSF RAWAY COMPAN ("BNSF")

Grantee: PORT OF SEATTLE ("Port")

Legal Description: . See Exhibit A attached hereto and incorporated herein (the "Propert").

Grantor, for and in consideration of TEN AN NO/lOO DOLLARS ($10.00) conveys
and quit claims to Grantee, the Propert, situated in the County of King, State of Washington,
together with all after acquired title of the Grantor therein;

EXCEPTING AN RESERVING THEREFROM, an exclusive easement for freight rail
purposes for Grantor and its successors and assigns.

Port, King County Washington ("County") and BNSF are paries to that certain Purchase and
Sale Agreement dated as of concerning the Propert. Port and BNSF for
themselves and their respective successors and assigns hereby covenant and agree that the
provisions of Sections 6 and 7 of said Agreement attched hereto as Exhibit B, are incorporated
herein by reference (with all references to Port and/or County together therein deemed to be
references to Port only for the puroses of this Deed) and shall be covenants running with the
land that are enforceable by Port, BNSF and their respective successors and assigns.

IN WITSS WHEREOF, BNSF, and Port have executed this Deed as of the _ day
of ,200_

BNSF RAWAY COMPAN

By
Its

PORT OF SEATTLE

By
Its
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STATE OF WASHINGTON )
) ss.

)COUNTY OF

I certify that I know or have satisfactory evidence that
is the person who appeared before me, and said person

acknowledged that he/she signed this instrment, on oath stated that he/she was authorized to
execute the instrment and acknowledged it as the of

to be the free and voluntary act of such part for the

uses and puroses mentioned in the instrment.

Dated:

Notary Public
Print Name
My commssion expires

(Use this space for notaral stamp/seal)
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STATE OF WASHINGTON

COUNTY OF

)
) ss.

)

I certify that I know or have satisfactory evidence that
is the person who appeared before me, and said person

acknowledged that he/she signed this instrment, on oath stated that he/she was authorized to
execute the instrment and acknowledged it as the of

to be the free and voluntary act of such part for the

uses and puroses mentioned in the instrment.

Dated:

Notary Public
Print Name
My commssion expires

(Use this space for notaral stamp/seal)
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Exhibit B to Deed for Freiiiht Portion

COVENANTS

Section 6. Condition ofPropert.

(a) Port and County have been, or by Closing wil have been, allowed to make an
inspection of the Propert. Subject to BNSF's express representations, warranties and obligations
under this Agreement and the Deed, PORT AN COUNTY AR PURCHASING THEIR
INTERESTS IN THE PROPERTY IN AN "AS-IS WITH ALL FAULTS" BASIS WITH
AN AN ALL PATENT AN LATENT DEFECTS, AR NOT RELYIG ON, AN
HEREBY WAIVE AN WARTY OF MERCHATABILITY, HABITABILITY,
FITNESS FOR A PARTICULAR PUROSE AN AN OTHER REPRESENTATION
OR WARTIES, EXPRESS OR IMLIED, OF AN KIND WHTSOEVER FROM
BNSF WITH RESPECT TO AN MATTERS CONCERNNG THE PROPERTY
including, but not limited to the physical condition of the . Propert; zoning status; ta
consequences of this transaction; utilties; operating history or projections or valuation;
compliance by the Propert with Environmental Laws (defined below) or other laws, statutes,
ordinances, decrees, regulations and other requirements applicable to the Propert; the presence
of any Hazardous Substances ( defined below), wetlands, asbestos, lead, lead-based paint or other
lead containing strctues, urea formaldehyde, or other environmentally sensitive building
materials in, on, or under the Propert; the condition or existence of any of the above ground or
underground strctues or improvements, including tanks and transformers in, on or under the
Propert; the condition of title to the Propert, and the Thrd Part Leases/Licenses permts,
orders, or other agreements, affecting the Propert (collectively, the "Condition of the
Propert").

(b) Port and County individually represent and warrant for itself to BNSF that except

for BNSF's express representations, warranties and obligations under this Agreement and the
Deed, Port and County each has not relied and wil not rely on, and BNSF is not liable for or
bound by, any warranties, guaranties, statements, representations or information pertaining to the
Propert or relating thereto made or furished by BNSF, the manager of the Propert, or any real
estate broker or agent representing or purorting to represent BNSF, to whomever made or given,
directly or indirectly, orally or in wrting. .

(c) Subject to BNSF's express representations, warranties and obligations under this
Agreement and the Deed Port and County assume the risk that Hazardous Substances or other
adverse matters may affect the Propert that were not revealed by Port's or County's inspection
and except to the extent ofBNSF's express representations, warranties and obligations under this
Agreement and the Deed, Port and County each waives, releases and discharges forever BNSF
and BNSF's offcers, directors, shareholders, employees and agents (collectively, "BNSF
Parties") from any and all present or future claims or demands, and any and all damages, losses,
injures, liabilities, causes of actions (including, without limitation, causes of action in tort) costs
and expenses (including, without limitation fines, penalties and judgments, and attorneys' fees) of
any and every kind or character, known or unown (collectively, "Losses"), which Port or
County might have asserted or alleged against BNSF Parties arising from or in any way related to
the Condition of the Propert or alleged presence, use, storage, generation, manufacture,

transport, release, leak, spil, disposal or other handling of any Hazardous Substances in, on or
under the Propert. Losses shall include without limitation (a) the cost of any investigation,
removal, remedial or other response action that is required by any Environmental Law, that is
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required by judicial order or by order of or agreement with any governmental authority, or that is
necessary or otherwise is reasonable under the circumstances, (b) Losses for injur or death of

any person, and (c) Losses arising under any Environmental Law enacted after trnsfer. The term
"Environmental Law" means any federal, state or local statute, regulation, code, rule, ordinance,
order, judgment, decree, injunction or common law pertaining in any way to the protection of
human health or the environment, including without limitation, the Resource Conservation and
Recovery Act, the Comprehensive Environmental Response, Compensation and Liability Act, the
Toxic Substances Control Act, the Model Toxics Control Act, the Water Pollution Control Act,
laws concerning above ground or underground storage tanks, and any similar or comparable state
or local law. The term "Hazardons Substance" means any hazardous, toxic, radioactive or
infectious substance, material or waste as defined, listed or regulated under any Environmental
Law, and includes without limitation petroleum oil and any of its fractions.

BNSF, Port and County aclrowledge that the compensation to be paid to BNSF for the
Propert reflects that the Propert is being conveyed subject to the provisions of this Section 6
which provisions shall be included in the deed and which shall be covenants running with the
Land.

Section 7. Environmental Obligations.

(a) Consistent with Section 4.2 of this Agreement, if, prior to the expirtion of the
Review Perod, the Port or County notifies BNSF in wrting of an existing condition affecting the
Proper (an "Identifed Condition") that is unacceptable to the Port or County, as detered by
the Port and County in their respective sole and absolute discretion, and BNSF does not verfy in
wrtig by the earlier of: (i) fifteen (15) business days thereafter or the end ofthe Review Perod, that
such Condition is a condition that BNSF is obligated to Cure in a manner acceptable to the
identifyng Par pursuant to this Section 7, then the Port or County may termnate this Agreement
and the South Agreement together, by wrtten notice to BNSF in accordace with the provisions of
Section 4.2 of ths Agreement. If the Port or County timely notifies BNSF in wrting of an Identified
Condition, the Port; County and BNSF shall negotiate diligently and in good faith to reach agreement
on Curng such condition. If the portion of the Propert affected by an Identified Condition can be

excluded from the sale without materially interfering with Port's and County's futue use of the
Propert, as determined by the Port and County (as applicable) in their respective sole and
absolute discretion, then BNSF may affect Cure prior to Closing by excluding such affected
portion of the Propert without any price adjustment and to the extent so excluded BNSF shall
have satisfied its obligations under this Agreement to Cure the portion of the. Propert so
excluded, provided, however, that any such Cure by exclusion must first be agreed to in wrting
by the Port (and County, if it relates to the Railbanked Portion.) If Port and County do not
termnate this Agreement under Sections 4.2 and 7(a) and proceed to Closing, they shall notbe
deemed to have waived or released BNSF from any obligations to Cure set forth in Section 7( c ),
below.

(b) BNSF shall be responsible to investigate, remediate, respond to or otherwse cure
(collectively, "Cure") as and when required by and in accordance with Environmental Laws any
Identified Condition that concerns a release of Hazardous Substances on the Propert occurrng
prior to the Closing or a violation of Environmental Laws concerning the Propert occurrng prior
to the Closing to the extent that BNSF has agreed to. Cure, and to the standards that BNSF has
agreed to satisfy, in wrting prior to. the expiration of the Review Period. Notwithstanding. the
preceding sentence, BNSF shall not be responsible to Cure any such Identified Conditions to the
extent Port or County or their respective agents, or contrctors materially exacerbate such

Identified Condition durng constrction performed by or for Port or County, excluding
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superficial or de minimis activity performed by Port or County. Furher, BNSF shall not be
responsible to Cure any Identified Condition that was not caused by BNSF or its agents,
contractors or invitees. Port and County shall cooperate with BNFS in its efforts to Cure any
Identified Condition concerning a release of Hazardous Substances on the Propert.

(c) (i) For Hazardous Substances released on the Propert that BNSF has not
agreed to Cure prior to Closing, whether or not BNSF has been notified under Section 7 (a) that
such releases are an Identified Condition, BNSF shall pay to the Port or County the costs to
investigate, remediate, respond to or otherwise cure (collectively "Remediate" or
"Remediation") any such Hazardous Substance releases, or any violation of Environmental Laws
prior to Closing, to the extent occurng as a result of the operations of BNSF or its corporate
predecessors, or the agents, employees, invitees or contractors of BNSF or its corporate
predecessors.. BNSF shall pay to the Port or. County such costs to Remediate as and when
required by and in accordance with Environmental Laws to standards for the Propert that the
applicable regulatory agency would apply had the Propert. contiued to be used as a freight
railroad, and to standards for other affected properties that the applicable regulatory agency

would apply for such properties. BNSF shall not be responsible for (1) any costs of Remediation
to the extent the Port or County or their respective agents, contractors or invitees materially
exacerbate the released Hazardous Substances during constrction performed by or for Port or
County (excluding superficial or de minimis activity performed by Port or County), or (2) any
duplication of efforts by County or Port or their respective agents, contractors or invitees.

(ii) As among BNSF, Port and County, any Remediation for which this
Section 7(c) applies would be carred out by the Port or County. BNSF shall cooperate with such
Remediation.

(iii) The obligations of BNSF under this Section 7(c) apply only to
Remediation ordered or approved by the applicable regulatory agency, provided that for
Remediation approved by the applicable regulatory agency BNSF shall have agreed in wrting to
the Remediation prior to such approval, which agreement by BNSF shall not be Lleasonably
withheld, conditioned or delayed. The obligations ofBNSF, Port and County under this Section
7(c) also apply regardless of which entity is issued an order by the applicable regulatory agency.

(d) Other than BNSF's obligations under this Section 7, as among BNSF, Port and
County, Port and County wil be responsible for the all other costs of Remediation of Hazardous
Substances released on or from the Propert or violations of Environmental Laws.

(e) The Section 7 obligations ruing from BNSF to the Port and County, and the
Section 7 rights ruing to BNSF from the Port and the County, will be allocated as between the
Port and County in the manner separately agreed to by the Port and the County.

(f)
the land.

The provisions of this Section 7 shall be included in the Deed and shall ru with
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EXHfflT B-2

FORM OF DEED FOR1btltß1tNKED PORTION

Mter Recording Return To:
Port of Seattle
Legal Deparment
P. O. Box 1209
Seattle, W A 98111
Attn: Isabel R. Safora

QUIT CLAIM DEED
Woodinvile North

Railbanked Portion

Grantor: BNSF RAWAY COMPAN ("BNSF')

Grantee: PORT OF SEA TIE ("Port")

Legal Description: See Exhibit A attached hereto and incorPorated herein (the "Property").

Grantor, for and in consideration ofTEN AND NOIlOO DOLLARS ($10.00) conveys and quit claims
to Grantee, the Property, situated in the County of King, State of Washington, together with all after acquired
title of the Grantor therein;

Port, King County Washington ("County") and BNSF are parties to that certain Puchase and Sale Agreement
dated as of \ concerning the P.operty. Port, County and BNSF for themselves and their

respective successors and assigns hereby covenant and agree that the provisions of Sections 6 and 7 of said
Agreement attached hereto as Exhibit B, are incorporated herein by reference and shall be covenants running
with the land that are enforceable by Port, County, BNSF and their respective successors and assigns.

IN WINESS WHREOF, BNSF, Port and County have executed this Deed as of the _ day of
,200_

BNSF RAaW A Y COMPANY

By
Its

PORT OF SEATTLE

By
Its

KIG COUNY, WASHINGTON
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.By
Its

STATE OF WASHINGTON

COUNTY OF

)
) ss.

)

I certify that I know or have satisfactory evidence that is the
person who appeared before me, and said person acknowledged that he/she signed this instrument, on oath.
stated that he/she was authorized to execute the instrument and acknowledged it as the

of to be the free and voluntary
act of such pary for the uses and purposes mentioned in the instrument.

Dated:

Notary PubliC

Print Name
My comnssion expires

(Use this space for notarial stamp/seal)
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STATE OF WASHINGTON

COUN1Y U1'

)

) ss.
)

I certify that I know or have satisfactory evidence that is the
person who appeared before ¡ne, and said person acknowledged that he/she signed this instrument, on oath
stated that he/she was .authorized to execute the instrument and acknowledged it as the

of to be the free and voluntar
act of such pary for the uses and purposes mentioned in the instrument.

Dated:

Notary Public
Print Name
My commssion expires

(Use this space for notarial stamp/seal)

STATE OF WASHIGTON

COUNTY OF

)
) ss:

)

I certify that I know or have satisfactory evidence that is the
person who appeared before me, and said person acknowledged that he/she signed this instrment, and
acknowledged it to be his/her free and voluntar act for the uses and purposes mentioned in the instrment.

Dated:

Notary Public
Print Name
My commssion expires

(Use this space for notaial stamp/seal)
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Legal Description
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Exhibit B to Deed for Railbanked Portion

COVENANTS

Section 6. Condition of Property.

(a) Port and County have been, or by Closing will have been, allowed to make an inspection of

the Property. Subject to BNSF's express representations, waranties and obligations under this Agreement
and the Deed, PORT AND COUNTY ARE PURCHASING THEIR INTERESTS IN THE PROPERTY
IN AN "AS-IS WITH ALL FAULTS" BASIS WITH ANY AND ALL PATENT AND LATENT
DEFECTS, ARE NOT RELYING ON, AND HEREBY WAIVE ANY WARRNTY OF
MERCHANTABILITY, HABITABILITY, FITNESS FOR A PARTICULAR PURPOSE AND ANY
OTHER REPRESENTATION OR WARRNTIES, EXPRESS OR IMPLIED, OF ANY KIND
WHATSOEVER FROM BNSF WITH RESPECT TO ANY MATIERS CONCERNING THE
PROPERTY including, but not limited to the physical condition of the Property; zoning status; tax
consequences of this transaction; utilities; operating history or projections or valuation; compliance by the
Property with Environmental Laws (defined below) or other laws, statutes, ordinances, decrees, regulations
and other requirements applicable to the Property; the presence of any Hazardous Substances (defined below),
wetlands, asbestos, lead, lead.:based paint or other lead containing structures, urea formaldehyde, or other
environmentally sensitive building materials in, on, or under the Property; the condition. or existence of any of
the above ground or underground structures or improvements, including tanks and transformers in, on or
under the Property; the condition of title to the Property, and the Third Pary Leases/Licenses permts, orders,
or other agreements, affecting the Property (collectively, the "Condition of the Property").

(b) Port and County individually represent and warant for itself to BNSF that except for BNSF's

express representations, waranties and obligations under this Agreement and the Deed, Port and County each
has not relied and wil not rely on, and BNSF is not liable for or bound by, any warranties, guaranties,
statements, representations or information pertaining to the Property or relating thereto made or furnished by
BNSF, the manager of the Property, or any real estate broker or agent representing or purporting to represent
BNSF, to whomever made or given, directly or indirectly, orally or in wnting.

(c) Subject to BNSF's express representations, waranties and obligations under this Agreement

and the Deed Port and County assume the risk that Hazadous Substances or other adverse matters may afect
the Property that were not revealed by Port's or County's inspection and exc~pt to the extent of BNSF's
express representatiçms, waranties and obligations under this Agreement and the Deed, Port and County each
waives, releases and discharges forever BNSF and BNBF's offcers, directors, shareholders, employees 'and
agents (collectively, "BNSF Parties") from any and all present or future claims or demands, and any and all
damages, losses, injuries, liabilities, causes of actions (including, without limitation, causes of action in tort)
costs and expenses (including, without limitation fines, penalties and judgments, and attomeys' fees) of any
and every kind or character, known or unknown (collectively, "Losses"), which Port or County might have

___;:S.§tlt-t.Q..i~l1eged.j!R_lnst HN~l' Partits ansing trom or II any way related to the Condiuon_ of the Prop~!!_~!_
alleged presence,. use, storage, generation, manufacture, transport, release, leak, spil, disposal or other

handling of any Hazardous Substances in, on or under the Property. Losses shall include without limitation
(a) the cost of any investigation, removal, remedial or other response action that is required by any

Environmental Law, that is required by judicial order or by order of or agreement with any governmental

authority, or that is necessary or otherwise is reasonable undér the circumstances, (b) Losses for injury or
death of any person, and (c) Lossesansing under any Environmental Law enacted after transfer. The term
"Environmental Law" means any federal, state or local statute, regulation, code, rule, ordinance, order,
judgment, decree, injunction or COmmon law pertaining in any way to the protection of human health or the
environment, including without limitation, the Resource Conservation aId Recovery Act, the Comprehensive
Environmental Response, Compensation and Liability Act, the Toxic Substances Control Act, the Model
Toxics Control Act, the Water Pollution Control Act, laws concerning above ground or undergròund storage
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tanks, and any sirrlar or comparable state or local law. The term "Hazardous Substance" means any
hazardous, toxic, radioactive or infectious substance, material or waste as defined, listed or regulated under
any EnvirUIlnenlal Law, and includi:s wiihouiliiiiIlaiiuIl pt:ioli:uII oil and aiiy of iis fiadIuw;.

BNSF, Port and County acknowledge that the compensation to be paid to BNSF for the Property
reflects that the Property is being conveyed subject to the provisions of this Section 6 which provisions shall
be included in the deed and which shall be covenants running with the Land.

Section 7. Environmental Obligations.

(a) Consistent with Section 4.2 of this Agreement, if, prior to the expiration of the Review Period,

the Port or County notifies BNSF in writing of an existing condition affecting the Property (an "Identified
Condition") that is unacceptable to the Port or County, as determed by the Port and County in their respective
sole and absolute discretion, and BNSF does not verify in writing by the earlier of: (i) fifteen (15) business days
thereafter or the end of the Review Period, that such Condition is a condition that BNSF is obligated to Cure in a
manner acceptable to the identifying Pary pursuant to this Section 7, then the Port or County may termate this
Agreement and the South Agrment together, by written notice to BNSF in accordance with the provisions of
Section 4.2 of this Agreement. If the Port or County timely notifes BNSF in wrting of an Identified Condition,
the Port; County and BNSF shall negotiate dilgently and in good faith to reach agreement on Curing such
condition. If the portion of the Property affected by an Identified Condition can be excluded from the sale
without materially interfering with Port's and County's future use of the Property, as determned by the Port
and County (as applicable) in their respective sole and absolute discretion, then BNSF may affect Cure prior
to Closing by excluding such affected portion of the Property without any price adjustment and to the extent
so excluded BNSF shall have satisfied its obligations under this Agreement to Cure the portion of the Property
so excluded, provided, however, that any such Cure by exclusion must first be agreed to in writing by the Port
(and County, if it relates to the Railbanked Porton.) If Port and County do not terITnate this Agreement
under Sections 4.2 and 7(a) and proceed to Closing, they shall not be deemed to have waived or released
BNSF from any obligations to Cure set forth in Section Hc), below.

(b) BNSF shall be responsible to investigate, remediate, respond to or otherwise cure
(collectively, "Cure") ,as and when. required by and in accordance with Environmental Laws any Identified
Condition that concerns a release of Hazardous Substances on the Property occurrng prior to the Closing or a
violation of Environmental Laws concerning the Property occurng prior to the Closing to the ltxtent that
BNSF has agreed to Cure, and to the standards that BNSF has agreed to satisfy, in writing prior to the
expiration of the Review Period. Notwithstanding the preceding sentence, BNSF shall not be responsible to
Cure any such Identified Conditions t~ the extent Port or County or their respective agents, or contractors
materially exacerbate such Identifed Condition during constrction performed by or for Port or County,
excluding superfcial or de minimis activity performed by Port or County. Further, BNSF shall not be
responsible to Cure any Identifed Condition that was not caused by BNSF or its agents, contractors or
invitees. Port and County shall cooperàte with BNFS in its efforts to Cure any Identified Condition.
concerning a release of Hazdous Substances on the Property.

- ____ "_..._ .....__._.___.__ ___...._..___ _____._____ '.._nun .._" _no.

(c) (i) For Hazardous Substances released on the Property that BNSF has not agreed to Cure

prior to Closing, whether or not BNSF has been notified under Section 7 (a) that such releases are an
Identified Condition, BNSF shall pay to the Port or County the costs to investigate, remediate, respond to or
otherwise cure (collectively "Remediate" or "Remediation") any such Hazardous Substance releases, or any
violation .of Environmental Laws prior to Closing, to the extent occurrng as a result of the operations of
BNSF or its corporate predecessors, or the agents, employees, invitees or contractors of BNSF or its corporate
predecessors. BNSF shall pay to the Port or County such costs to Remediate as and when required by and in
accordance with Environmental Laws to standards for the Property that the applicable regulatory agency
would apply had the Property continued to be used as a freight railroad, and to standards for other affected
properties that the applicable regulatory agency would apply for such properties. BNSF shall not be
responsible for (I) any costs of Remediation to the extent the Port or County or their respective agents,

Woodinvile North Purchase & Sale Agrement 6 Exhibit B-2



contractors or invitees materially exacerbate the released Bazardous Substances during construction

performed by or for Port or County (excluding supeifcial or de minimis activity pedormed by Port or
Couiily), or (2) aiiy ùupliçaiioll of ~ffoiL~ by Couiily OJ PoiL 01 Lliç;ii ie5Çiç;Gti ve agents, c.ontrac.tors or iii vitees.

(ii) As among BNSF, Port and County, any Remediation for which this Section 7(c)
applies would be cared out by the Port or County. BNSF shall cooperate with such Remediation.

(iii) The obligations of BNSF under this Section 7(c) apply only to Remediation ordered

or approved by the applicable regulatory agency, provided that for Remediation approved by the applicable
regulatory agency BNSF shall have agreed in writing to the Remediation prior to such approval, which
agreement by BNSF shall not be unreasonably withheld, conditioned or delayed. The obligations of BNSF,
Port and County under this Section 7(c) also apply regardless of which entity is issued an order by the
applicable regulatory agency.

(d) Other than BNSF's obligations under this Section 7, as among BNSF, Port and County, Port

and County wil be responsible for the all other costs of Remediation of Hazardous Substances released on or
from the Property or violations of Environmental Laws.

(e) The Section 7 obligations running from BNSF to the Port and County, and the Section 7
rights running to BNSFfrom the Port and the County, wil be allocated as between the Port and County in the
manner separately agreed to by the Port and the County.

(t) The provisions of this Section 7 shall be included in the Deed and shall run with the land.
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EXHIIT C

BNSF DISCLOSURES

The information contained in the Property Reports.
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EXIDBIT D

PORT AND COUNTY DISCLOSURES

None
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EXHIIT E

ASSIGNMeFHl-PA-R'FY-bBASBSfbICENSES AND OTHER CONTRA~CTS

THIS ASSIGNMENT AND ASSUMION OF THI PARTY LEASES/LICENSES (this
"Assignment") is entered into as of , 2008, BNSF RAWAY COMPAN ("Assignor")
and PORT OF SEATIE ("Assignee").

RECITALS

A. Assignor and Assignee are paries to that certain Purchase and Sale Agreement (Woodinvile

Subdivision - Nort Rail Line) dated as of , 2008 (the "Agreement"), pursuant to which

Assignee has agreed to purchase and Assignor has agreed to sell certain real property (the "Property").

B. Assignor is a party to the Third Party Leases/Licenses as described in the Agreement.

C. Assignor wishes to assign, and Assignee wishes to assume, all of Assignor's right, title and
interest in and to the Third Pary Leases/Licenses excluding all Fiber Optic Agreements (collectively, the
"Assigned Agreements"). It is the intent of the paries that their respective rights and obligations under the
Fiber Optic Agreements as they relate to the Property shall be governed by applicable laW and the paries do
not intend to modify the operation of law with respect thereto.

NOW, THREFORE, for good and valuable consideration, the receipt and sufficiency of which are
hereby acknowledged, Assignor, and Assignee hereby agree as follows:

1 Assignment. To the extent assignable, Assignor hereby assigns, transfers, and sets over unto Assignee all
of Assignor's right, title and interest in and under the Assigned Agreements subject to the following.
sentences of this Section. To the extent any Assigned Agreement relates to other property owned by
Assignor ("Other Property") then the foregoing assignment shall only apply as to the Property and not
apply as to Other Property. For Assigned Agreements that relate to more than just the Property, Assignee
shall not be entitled to any rent or proration of rent thereunder.

2 Assumption; Succession. To the extent as'signed as set forth above, Assignee hereby assumes all of
Assignor's duties and obligations under the Assigned Agreements arising and accruing from and after the
date of this Assignment and Assignee succeeds to the interests of Assignor under the Assigned

Agreements. Assignee hereby agrees to indemnify, defend and hold Assignör harmless from and against
any and all claims of any kind or nature arising from or related to such Assigned Agreements on or after
the date hereot Assignor hereby agrees to indemnify, defend and hold Assignee harmess from and
against any and all claims of any kind or nature arsing from or related to such Assigned Agreements
prior to the date hereof.

.._ ____..J... ...ß.índíllg Effect. This Assignm~l s/!,!l _P_~_~!r_~i~g_':'pl?n_u~~n shaH i~urt:n to.~~_?_e_,!~f!!__lJr.~h~.Jl(lrt~i::; n

thereto and their respective successors and assigns.

4 Governing Law. This Assignment shall be governed by and interpreted in accordance with the laws of
the State of Washington.

5 Execution in Counterparts. This Assignment may be executed in counterparts, each of which shall
constitute an original and all of which together shall be deemed a single document.
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The paries hereto have executed this Assignment as of the date first written above.

BNSP RAILWAY C011PAN

By:
Name:
Title:

PORT OF SEATTLE

By:
Name:
Title:
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EXHfflT F

LIST OF THIRD PARTY LEASESILICENSES

(See Attached)
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EXHIBIT G

ASSIGNMENT OF RIGHTS UN~RA-eT
TO REAL ESTATE

APEX PROPERTY & TRACK EXCHANGE, INC., a Massachusetts corporation, of 2036
Washington Street, Hanover, Massachusetts 02339, (hereinafter called "Assignee"), BNSF RALWAY
COMPANY, a Delaware corporation, (hereinafter called "Exchangor"), and

, a corporation (hereinafter called "Buyer").

Whereas, Exchangor and Buyer heretofore entered into an Agreement dated
, 200~ (the "Contract"), wherein Exchangor agrees to assign the rights to

the Contract, but not the obligations and waranties over to Assignee, as itpertains to the following described
Relinquished Property:.

"See EXIDIT "A" attached hereto and made a par hereof'.

Now, Therefore, Exchangor hereby.assigns to Assignee. all of the Exchangor's rights under the
Contract, as contemplated by Treasury Regulations Section 1.1031 (k)-1(g)(4)(v), including all deposits
received prior to issuing a Deed transferring legal title. Exchangor's obligations and warranties under the
Contract remain with the Exchangor, including the authority to issue a Deed transferrng legal title to the
Relinquished Property over to the Buyer.

Assignee previously represented, waranted and covenanted to Exchangor, under the Master
Exchange Agreement dated Januar 1, 1997, that it wil not transfer, assign, mortgage or hypothecate the
rights that it is receiving from the Exchangor and that Assignee shall not amend, tennnate, modify,
supplement or otherwise alter any term, condition or other provision of the Contract. At the same time the
Deed goes into effect transferrng legal title to the Buyer, rights received under this Assignment of Rights are
transferred to Exchangor.

Assignee is participating in this transaction only as a Qualifed Intermediary and that for purposes of
any dispute regarding the Relinquished Propert, Exchangor and Buyer shall look solely to each other with
respect to resolving any such dispute and neither one shall look to the Assignee. This shall be binding upon
and shall inure to the respective heirs, successors and assigns of Exchangor and Buyer.

This instrument may be executed in any number of counterparts, each of which, when duly executed,
shall constitute an original hereof.

_.___..__.....____._...._. "_0" ..________.._____._______._ "___..______._.________.____.._.. __._.~____.,.._. .____._.______.._______.____..______
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In Witness Whereof, the parties hereto have executed this Assignment of Rights Under Contract, to be
effective a~ of ihe dale oil which the la~t party hereto ~igIl~.

Exchangor:

BNSF RAILWAY COMPANY,
a Delaware corporation

By:
D. P. Schneider
General Director Real Estate

Assignee:

APEX PROPERTY & TRACK EXCHANGE, INC.,
a Massachusetts corporation

By:

Buyer:

a corporation

By:
Name:
Title:

BNSF.

_~l-ttach EXmmrcA') to 1031Assi~!!~ent _______

Woodinvile North Purchase & Sale Agrement

Date:

Date:

Date:
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EXHfflT H

FORM OF FREIGHT EASEMENT SALE AGREEMENT

TIis FRIGHT EASEMENT SALE AGREEMENT is made and entered into as of the _ day of _
, 2008, by and between BNSF RA WAY COMPAN ("BNSF") and

("TPO").

RECITALS

A. BNSF and the Port of Seattle (the "Port") have entered into that certain Purchase and Sale
Agreement (Woodinvile Subdivision - North Rail Line) and that certain Donation Agreement (Woodinvile
Subdivision - South Rail Line) each dated as of (the "Real Estate Agreements"), pursuant
to which BNSF has agreed to convey and Port has agreed to accept certain real property (the "Woodinvile
Subdivision," or "Subdivision") in King County, Washington and Snohoiish County, Washington.

B. Pursuant to the terms of the Real Estate Agreements, (i) BNSF shall retai at closing an

exclusive easement for freight rail purposes over the Freight Porton of the Woodinvíle Subdivision (defined
below) and (ii) BNSF shall grant the Port a non-exclusive easement for the Snohomish Bndge included in the
sale of the Freight Portion. .

C. TPO desires to enter into this Agreement for the acquisition of the Retained Freight Easement
and BNSF, at the direction of the Port, is willng to convey the Retained Freight Easement in the manner
described in this Agreement.

NOW, THEREFORE, in consideration of the foregoing recitas, the mutual covenants and agreements
contained herein and other good and valuable consideration, the receipt and suffciency of which are hereby
acknowledged, the paries hereby agree as follows:

Section 1. Definitions and Exhibits.

1.1 Definitions. For purposes of this Agreement, each of the following terms, when used herein
with an initial capita letter, shall have the meaning set forth below:

Agreement. This Freight Easement Sale Agreement.

Bridge Easment. The Easement Agreement between the Port and BNSF for the Snohoiish
Bndge in the form attached hereto as Exhibit E.

Closing. The consummtion of the transaction contemplated in this Agreement.

Closing Date. September 30, 2008, provided that BNSFmay elect to extend the Closing Date to
no later than December 29, 2UUS._______.____. __.________________._______.____

Contract Date. The date upon which this Agreement shall be deemed effective, which shall be .
the date first above written.

Deed. A quitclaim deed in the form attached hereto as Exhibit B whereby BNSF quitclaims to
1PO all right, title and interest BNSF has in and to the Reserved Freight Easement.

Entry Agreement. That certain Entry Agreement entered into between BNSF and 1PO dated
as originally executed and hereafter amended conceming the entry by the Port onto the

. Subdivision for purposes of conducting inspections of the Subdivision.

Woodinvile North Purchase & Sale Agreement i Exhibit H



Escrow Agent.

Fi~iglil PUilÌUll. ThaL pulLiuii uf Ùi~ VÝuuùiiivill~ SuLùivii;ioii fiow iiiHost 23.8 in
Woodinvile to milepost 38.4 in Snohomish County, Washington.

Interchange Agreement. That certain Interchange Agreement in the form attached hereto as
Exhibit D.

Operations & Maintenance Agreement. That certai Operations and Maintenance Agreement in

the form attached hereto as Exhibit C.

Other Agrements. Means the Entry Agreement and the Real Estate Agreements.

Reserved Freight Easement. That certain reserved easement for freight operations on the Freight
Porton as more paricularly described in Exhibit A attached hereto.

Review Penod. The period commencing on the Contrct Date and ending at 5:00 p.m. on
. ,2008.

Woodinville Subdivision. A r~il corrdor extending (i) from approximately milepost 5.0 in
Renton, Washington to milepost 38.4 in Snohomish County, Washington including the bridge over the
Snohomish River, and (ii) from milepost 0.0 in Woodinvile south to miepost 7.3 in Redmond (the
"Redmond Spur").

1.2 Exhibits. Attached hereto and formg an integral par of this Agreement are the following
exhibits, all of which are incorporated into ths Agreem~nt as fully as if the contents thereof were set out in full
herein at each point of reference thereto:

Exhibit A
Exhibit B
Exhibit C
Exhibit D
Exhibit E

Legal Description of the Property
Form of Deed
Form of Operations and Maitenance Agreement
Form of Interchange Agreement
Form of Easement Agreement for Snohomish Bridge

Section 2. Conveyance.

BNSF agrees to convey to TPO, and TPO agrees to accept from BNSF, the Reserved Freight Easement
in accordance with the teris of this Agreement.

Section 3. Adjustments.

3.1 Taxes and Monetary Liens.

(a) Taxes. There shall be no proration of taxes attributable to the Reserved Freight Easement.
BNSF shall be liable for the payment when due of all taxes and assessments related to the Reserved Freight
Easement, including without limitation real property ad valorem taxes, special benefit assessments and other
governmental impositions (collectively, "Taxes"), for the time period up to Closing. From and after the
Closing, to the extent any Taxes applicable to the Reserved Freight Easement ar~ due and owing under
applicable laws such Taxes shall be paid by TPO. Each pary shall indemnify, defend and hold the other
haress from the obligation to pay Taxes as set forth in this Section 3.1(a).

3.2 Closing Costs. BNSF shall pay one-half of any escrow or closing agent charges in connection
with the Closing. TPO and BNSF shall each pay their own attorneys' fees and costs in connection with the
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negotiation of this Agreement and the closing hereunder. TP shall pay the following closing costs:

(a)
(b)

the cust uf ftcurdiiig the Deed iliduJiiig aiiy liaiisfei l1Lcs assucialcd ilicicwiili,
the cost of any title insurance TPO wishes to obtain in connection with the acquisition
of the Reserved Freight Easement;
one-half of any escrow or closing agent charges in connection with the Closing; and
all costs of any surveys, report or other due diligence TPO obtais or undertakes in
connection with the transactions contemplated herein.
all costa associated with any loan or other financing obtaned by TPO in connection
with the acquisition of the Reserved Freight Easement; and

(c)
(d)

(e)

Section 4. Inspections.

4.1 PhysicalÆnvironmental Inspection.

(a) BNSF, as information only, has provided TPO access to, or copies of, certin
documents (such documents previously delivered and items that may subsequently be delivered are
collectively referred to as the "Property Reports".) TPO acknowledges and agrees that BNSF does not
represent the accuracy or completeness of the Property Report and that TPO wil rely only on its own due
dilgence. If BNSF obtains knowledge (as defined in Section 5.3 of this Agreement) of any additional
Property Report in BNSF's possession or the possession of its agents or contractors before the Closing Date
then BNSF wil promptly provide TPO with copies of any such other reports later received or obtained .by
BNSF relating to the Reserved Freight Easement. BNSF is not required to provide attorney-client or attorney
work product materials or documents to TPO. BNSF shall provide a description of any materials not provided
to TPO by BNSF because such materials are attorney-client or attorney work product. :

(b) Subject to the terms of the Entry Agreement, BNSF wil allow TPO and its agents to
have access to the Freight Portion for the purpose of conducting environmental due dilgence as specified in
Section.6 of this Agreement and subject to the requirements of the Entry Agreement. TPO acknowledges that
invasive testing, such as drilling or boring, is not allowed under the Entry Agreement. If TPO desires to
perform such testing TPO shall submit a work plan to BNSF for its review and approval, which work plan
must reasonably describe its intended testing.

(c) All Property Reports and other environmental studies, reports, plans, and information

including, but not limited to, those listed in this Agreement, and delivered by one Pary to the other shall be
held in confidence by the Paries, their agents, employees, officers, directors and contractors, and wil not be
disclosed to any third party unless this disclosure is compelled by order of a cour or is otherwise legally
required to be produced, including under the Washington Public Disclosure Act, RCW ch. 42.56, or if the
other Pary consents in writing to the production of such materials. ThePares.wil inform their respective
agents and contractors of the requirements of this Section 4.1(c) and shall require such agents and contractors
to comply with such requirements.

.--.---.-.--.--..---...------...----..------.--.----___._.__..__.~_____._.__. 0- ._. .._. ._ ~____
4.2 TPO Contingencies.

(a) TPO shall have until the end of the Review Penod to detennne in its sole and absolute
discretion if there are any physical conditions including, but not limted to, environmental conditions affecting
the Freight Portion that BNSF is not willng to cure as contemplated herein and that are unacceptable to the

TPO in its sole discretion.

(b) If the TPO does identify an existing condition affectig the Freight Porton (an "Identified

Condition") that is unacceptable to the TPO in its sole discretion and such Identified Condition is not an
Identified Condition that BNSF agrees in wnting to Cure (defined below) pursuant to Section 7 of this
Agreement, then TPO may tennnate this Agreement by wntten notice to BNSF received no later than the
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expiration of the Review Period. If TPO does so termnate this Agreement under this Section 4.2 then neither
pary shall have any further obligation hereunder except those that expressly survive termnation. If TPO does
not so teuiiiiiate this Agieeiieüt PÚOl to tIie eud of tiie Review Pe1Ìod, tlie paitleli sliall flioGeed to Closiüg
according to the remaining provisions of this Agreement. Promptly upon BNSF's written request, TPO shall
deliver a copy of any written inspection report, surveyor test result received by TPO. If any of such items
reveal any adverse conditions for which BNSF would be responsible for under Section 7 of this Agreement,
BNSF may termnate this Agreement by written notice to TPO and neither pary shall have any further.
obligation hereunder except those that expressly survive termnation.

4.3 Nature of Title. The Reserved Freight Eaement shall be conveyed with no waranties of title

and shall be subject to all matters affecting the Reserved Freight Easement whether of record or not including but
not limited to (i) the lien of unpaid taes not yet due and payable; and (ii) matters which would be disclosed by a
current, accurate survey of the Freight Portion. TPO acknowledges and affis that BNSF may not hold fee
simple title to the Freight Portion, that BNSF's interest in all or par of the Freight Portion, if any, may rise
only to the level of an easement for railroad purposes. TPO is wiling to accept the Reserved Freight
Easement on this basis. TPO acknowledges that BNSF's predecessor in interest to the Freight Portion

acquired a railroad right-of-way ownership interest in the Freight Portion from the United States of America,
pursuant to Section 2 of the General Right-of-Way Act of March 3, 1875, and TPO agrees to the conditions
and limitations imposed by this General Right-of-Way Act.

Section 5. Representations and Waranties.

5.1 BNSF.. As of the Contract Date and Closing Date, BNSF hereby represents and warants to TPO

that the following statements are materially tre:

. (a) BNSF is a corporation duly organized, validly existig and in good standing under the laws of
the State of Delaware, is authorized to do business and in good standing in the State of Washington and has
full power and authority to enter into this Agreement and to fulfll its obligations hereunder.

(b) BNSF has taken all corporate action necessar to authorize the execution and delivery by
BNSF of this Agreement and the other documents to be delivered by BNSF at Closing and the pedormance of
its obligations hereunder and thereunder.

(c) This Agreement and the other documents to be delivered by BNSF at Closing have been, or
before the Closing Date wil have been, duly authorized and executed (and acknowledged where necessar)
aId delivered by BNSF, and all other necessar actions have been, or before the Closing Date wil have been,
taken, so that this Agreement, the Other Agreements and all documents to be executed by BNSF pursuant
hereto constitute, or before the Closing Date wil constitute the legally valid and binding obligations of BNSF,
enforceable against BNSF in accordance with their terms; except as the enforceabilty of this Agreement may
bt subject to or limited by bankrptcy, or insolvency or other similar laws relating to or affecting the rights ~f
contracting parties generally.

_._----_.'_.'._h_.Cd)' --- The execution and pedorrÌance by BNSF of this Agreement and the othër-documè-iistou1)------

delivered by BNSF at Closing do not violate or conflct with BNSF's aricles of incorporation or bylaws or by
any law, court order, admiistrative agency order or regulatory agency order binding upon BNSF or any of its
properties.

5.2 TPO. As of the Contract Date, TPO hereby.represents and warants to BNSF that the following
statements are materially true:

(a) TPO is a of the State of Washington, duly organized, validly existing and in
good standing under the laws of the State of Washington, is authorized to do business in the State of
Washington, and has full power and authority to enter into this Agreement and to fulfill its obligations
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hereunder.

(b) TlO haß takcn all corprate action ncccßßary to autôrie-tbclltion and delivery by TPO
of this Agreement and has taken or, by Closing, wil have taken, all corporate action necessar to authorize/the
execution and delivery of the other documents to be delivered by 1PO at Closing and the performance of its
obligations hereunder and thereunder.

(c) This Agreement and the other documents to be delivered by TPO at Closing have been, or
before the Closing Date wil have been, duly authorized and executed (arid ackiowledged where necessar)
and delivered by TPO, and all other necessary actions have been, or before the Closing Date wil have been,
taken, so that this Agreement and the other documents to be delivered by 1PO pursuant hereto constitute, or
before the Closing Date wil constitute the legally valid and binding obligations of TPO, enforceable against
TPO in accordance with their terms.

(d) The execution and performance by 1PO of this Agreement and the other documents to be
delivered by TPO at Closing do not violate or confict with any law, court order, administrative agency order
or regulatory agency order binding upon TPO or any of its properties. .

5.3 Miscellaneous.

(a) As used in this Agreement, the phrase "BNSFs kiowledge" or any derivation thereofshall mean

the actual kiowledge òf the following persons, based on their reasonable inquiry in the fie locations where the
relevant information would normally be fied of: David .P. Schneider, General Director of Rea Estate; Bruce

Sheppard, Manager of Environmental Remediation and Carol Sanders, Regional Manager for Staubach which
provides property management services to BNSF with regard to the Reserved Freight Easement, and Jerome M
Johnson, Assistat Vice President, Network Development.

(b) It shall be a condition of the paries' respective obligation to Close that the representations and

waranties of the other pary contaned in ths Section 5 are tre and correct in all material repects at the Closing
Date. In the event that BNSF or 1PO lears that any of either par's representations or warties becomes
inaccurate between the Contract Date and the Closing Date, BNSF or 1PO, as applicable, shall immediately
notify the other pary in writing of such change. In the event the pary whose representation or waraÍty becomes
inaccurate (the "Representing Party") cures such inaccuracy prior to the Closing Date this Agreement. shall
remain in full force and effect. If the Representing Par does not so cur such inaccuracy, the other pary may
pursue any remedy provided for in Section 10 provided, however, if the non~Representing Pary closes with
kio.wledge of any such inaccuracy then the representations and waranties of the Representing Pary shall be
deemed to be amended such that the applicable inaccuracy is an exception to the Representing Pary's
representations and waranties for all puroses under this Agreement.

(c) In the event the non-Representing Pary first lears after the Closing contemplated in this

Agreement that any representations or waranties made by the Representing Pary (as may be amended as
provided"bove) were maærlally inaccurate as of the Clu15Íug Daeilic RClJiesentParthalI

reimburse the non-Representing Pary for all out-of-pocket expenses incurr by the non-Representing Party
as a result of such inaccuracy provided that (i) the non-Representing Pary notifies the Representing Party in
writing within sixty (60) months after the Closing Date of such expenses and inaccuracy, and (ii) the
Representing Party shall in no event be responsible for any consequential or punitive damages resulting from
such inaccuracy. Notwithstanding anything to the contrary contained in this Agreement, the non-Representing
Party shall have no right to recover from, or proceed against, the Representing Pary in any manner whether
based upon breach of contract, tort or otherwise upon the expiration of such twelve (12) month period except
to the extent the non-Representing Pary has so notified the Representing Pary in accordance with the term
of this Agreement within such twelve (12) month period.

Section 6. Condition of Property. (a) 1PO has been, or by Closing wil have been, allowed to make
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an inspection of the Freight Portion. Subject to BNSF's express representations, waranties and obligations
under this Agreement, TPO is. PURCHASING THE RESERVED FREIGHT EASEMENT IN THE
FlGHT PORTION IN AN "AS-IS VVITH ALL FAULTS" BASIS WITH ANY AN ALL PATENT
AND LATENT DEFECTS, is NOT RELYIG ON, AND HEREBY WAiVs ANY WARRNTY OF
MERCHANTABILITY, HABITABILITY, FITNESS FOR A.PARTICULAR PURPOSE AN ANY
OTHER REPRESENTATION OR WARRNTIES, EXPRESS OR IMPLIED, OF ANY KIND
WHATSOEVER FROM BNSF WITH RESPECT TO ANY MATTERS CONCERNNG THE
FRIGHT PORTION including, but not limited to the physical condition of the Freight Portion; zoning
status; tax consequences of this transaction; utilties; operating history or projections or valuation; compliance
by the Freight Portion with Environmental Laws (defined below) or other laws, statutes, ordinances, decrees,

. regulations and other requirements applicable to the Freight Portion; the presence of any Hazardous
Substances (defined below), wetlands, asbestos, lead, lead-based paint or other lead containing strctures,
urea formaldehyde, or other environmentally sensitive building materials in, on, or under the Freight Portion;
the condition or existence of any of the above ground or underground structures or impròvements, including
tanks and transformers in, on or under the Freight Portion; the condition of title to the Freight Portion, and the
Third Party LeaseslLicenses permts, orders, or other agreements, affecting the Freight Portion (collectively,
the "Condition of the Freight Portion").

(b) TPO represents and warants to BNSF that except for BNSF's express representations,
warranties and obligations under this Agreement, TPO has not relied and wil not rely on, and BNSF is not
liable for or bound by, any waranties, guaranties, statements, representations or information pertaining to the
Freight Portion or relating thereto made or furnished by BNSF, the manager of the Freight Portion, or any real
estate broker or agent representing or purporting to represent BNSF, to whomever made or given, directly or
indirectly, orally or in writing.

(c) Subject to BNSF's express representations, waranties and obligations under this Agreement

TPO assumes the risk that Hazardous Substances or other adverse matters may afect the Property that were
not revealed by TPO's inspection and except to the extent of BNSF's express representations, waranties and
obligations under this Agreement, TPO waives, releases and discharges forever BNSF and BNSF's offcers,
directors, shareholders, employees and agents (collectively, "BNSF Parties") from any and all present or

future claims or demands, and any and all damages, losses, injuries, liabilties, causes of actions (including,
without limitation, ca~ses of action in tort) costs and expenses (including, without limitation fines, penalties
and judgments, and attorneys' fees) of any and every kid or character, known or unknown, which TPO might
have asserted or alleged against BNSF Paries arising from or in any way related to the Condition of the
Freight Portion or alleged presence, use, storage, generation, manufacture, transport, release, leak, spil,
disposal or other handling of any Hazardous Substances in, on or under the Freight Portion. Losses shall
include without limitation (a) the cost of any investigation, removal, remedial or other response action that is
required by any Environmental Law, that is required by judicial order or by order of or agreement with any
governmental authority, or that is necessary or ~therwise is reasonable under the circumstances, (b) losses for
injury or death of any person, and (c) losses arising under any Environmental Law enacted after transfer. The
term "Environmental Law" means any federal, state or local statute, regulation, code, rule, ordinance, order,

u_u.._.--udgment. decree, iiiunction or common law pertammg m any way to the protection oÎliuman healrñõhe

environment, including without limitation, the Resource Conservation and Recovery Act, the Comprehensive
Environmental Response, Compensation and Liabilty Act, the Toxic Substances Control Act, the Model
Toxics Control Act, the Water Pollution Control Act, laws concerning above ground or underground storage
tanks, and any similar or comparable state or local law. The term "Hazardous Substance" means any
hazadous, toxic, radioactive or infectious substance, material or waste as defined, listed or regulated under
any Environmental Law, and includes without limitation petroleum oil and any of its fractions.

BNSF and TPO acknowledge that the compensation to be paid to BNSF for tlie Reserved Freight
Easement reflects that the Reserved Freight Easement is being conveyed subject to the provisions of this
Section 6 which provisions shall be included in the Deed and which shall be covenants running with the land.
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Section 7. Environmental Obligations.

(a) Consistent with Sectlon 4.2 of this Agreement, if, prior to the expiration of the ReviewPeriod,

the TPO notifies BNSF in writig of an existig condition. afecting the Freight Portion (an "Identified
Condition") that is unacceptable to the TPO, as determed by the TPO in its sole and absolute discretion, and
BNSF does not verify in writing with fifteen (15) business days thereafer that such Condition is a condition
that BNSF is obligated to Cure pursuant to this Section 7. then the TPO may termnate this Agreement by written
notice to BNSF iIi accordance with the provisions of Section 4.2 of this Agreement. If the TPO timely notifies
BNSF in writing of an Identifed Condition, the TPOand BNSF shal negotiate diligently and in good faith to
reach agreement on Curing such condition. If the portion of the Freight Portion affected by an Identified
Condition can be excluded from the sale of the Reserved Freight Easement without materially intedering with
TPO's future use of the Reserved Freight Easement, as determined by.the TPO in its sole and absolute
discretion, then BNSF may affect Cure prior to Closing by excluding such affected portion of the Freight
Portion without any price adjustment and to the extent so excluded BNSF shall have satisfied its obligations
under this Agreement to Cure the portion of the Freight Portion excluded from the Reserved Freight

Easement, provided, however, that any such Cure by exclusion must first be agreed to in writing by the TPO.
If TPO does not terminate this Agreement under Sections 4.2 and 7.1 and proceeds to Closing, it shall be
deemed to have waived and released BNSF from any obligations with respect to such Identified Condition.

(b) BNSF shall be responsible to investigate, remediate, respond to or otherwise cure
(collectively, "Cure") as and when required by and in accordance with Environmental Laws any Identified
Condition that concerns a release of Hazardous Substances on the Freight Porton occurring prior to the
Closing or a violation of Environmental Laws concerning the Freight Portion occurrng prior to the Closing to
the extent that BNSF has agreed to Cure, and to the standards that BNSF has agreed to satisfy, in wrting prior
to the expiration of the Review Period. Notwithstanding the preceding sentence, BNSF shall not be

responsible to Cure any such Identified Conditions to the extent TPO, its agents, or contractors materially
exacerbate such Identified Condition during constructionpedormed by or for TPO, excluding superfcial or
de minimis activity pedormed by TPO. Furher, BNSF shall not be responsible to Cure any Identifed
Condition that was not caused by BNSF or its agents, contractors or invitees. TPO shall cooperate with BNFS
in its efforts to Cure any Identified Condition concerning a release of Hazadous Substances on the Freight
Portion.

( c) The provisions of this Section 7 shall be included in the Deed and shall run with the land.

Section 8. Conditions to Closing. The paries' respective obligation to proceed to Closing under this
Agreement is subject to the conditions precedent described in this Section 8:

8.1 Sudace Transportation Board Approval Contingency.

(a) TPO shall, at its sole expense, obtain the necessar exemption from the Sudace Transporttion
J,oard (the "~Tß") to permt the transter 01 the Reserved Freigl!t Easement.ffõNSBNSl"l resonablt__ __
cooperate with TPO as to any hearngs or submittals required to obtain the necessar exemption from the STB,
TPO shall fie a Notice of Exemption under 49 C.F.R. Par 1150, Subpar D or Subpar E, whichever is
applicable, at leat thiry (30) days prior to the Closing Date, and shall comply with the requirements of 49

C.P.R. § 1150.32(e) or § 1150.42(e), if either is applicable, at leat sixty (60) days prior to the Closing Date.

(b) In the event STB does not approve the exemption described above prior to or at the Closing then

either Pary may extend the Closing Date by deliverig notice to the other pary prior to or on the Closing Date in
which case the Closing Date shall be extended to a date that is no later than December 29, 2008 to give additional
time to satisfy the foregoing conditions and the paries shall proceed with the term of ths Agreement except that
if the foregoing conditions are not satisfied by such extended Closing Date then this Agrment and the South
Agreement shall termnate unless all the. Paries agree in writing to a further extension. Upon such termnation,
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neither of the paries shall have any furter obligation hereunder except those that expressly survive the

termnation of this Agreement.

8.2 Other Conditions Precedent to Closing.

~
(a) Each pary's obligation to Close is conditioned upon the other pary to this Agreement having

pedormed and satisfied each and all such other pary's obligations under this Agreement.

(b) Each pary's obligation to Close is conditioned upon the simultaneous Closing on the
conveyance of the Woodinville Subdivision to the Port as contemplated in the Real Estate Agreements.

In the event any of the foregoing conditions in this Section 8.2 are not satisfied prior to or at the Closing
then, subject to Section 5.3 hereof, either Pary may pursue the remedies set fort in this Agreement, to the extent
applicable.

Section 9.. Closing.

9.1 Time and Place. Subject to the terms of this Agreement, the Closing shall take place on the
Closing Date at the location of the closings under the Real Estate Agreements or such other location as is.
mutually agreeable to TPO and BNSF.

9.2 Closing Deliveries. At the Closing, BNSF and TPO shall execute and deliver to the other pary

the following documents (all of which shall be duly executed, and witnessed and/or notarzed as necessar):

(a)
Easement.

The Deed conveying BNSF's interest to the Reserved Freight Easement, subject to the Bndge

(b) A Closing Statement in forI and substance mutually satisfactory to TPO and BNSF.

.(c) Such transfer tax, certcate of value or other similar documents customarly required of BNSF

in the counties in which the Freight Porton is located. .

(d) The Interchange Agreement.

(e) The Operation and Maintenance Agreement.

(f) Such furter instructions, documents and inormation, including, but not limted to a Form 1099-

S, as the other pary may reasonably request as necessar to consummate the purchase and sale contemplated by
this Agreement.

(TIS LIST OF DOCUMNTS TO BE COMPLETD AS NECESSARY)

Section 10. Default and Remedies.

10.1 TPO's Default. Subject to Section 5.3, in the event of a material default by TPO under the terms
of this Agreement or any Other Agreement prior to the Closing that is not cured within any applicable notice and
cure periods, BNSF may elect as its exclusive remedy to either (a) termnate this Agreement in which case BNSF
shall be entitled to the sum of as liquidated damges and neither pary shall have any

further obligation under this Agreement except those that expressly survve terrnation, or (b) waive such default
and proceed to Closing in accordance with the term of this Agreement. The pares acknowledge and agree that
the damages BNSF would incur for such breach ~ difficult to asçertain and that such amount retaied by BNSF
is not a penalty and represents a reasonable estimate of such damges. Subject to Section 5.3 and Section 10.3,
nothing in this Agreement shal waive or dimiish any right or remedy BNSF may have at law, in equity or in
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contract for TPO' s default under any document entered into by TPO at Closing or under any Other Agrement or
TPO's default under this Agreement after Closing.

10.2 BNSF's Default. Subject to Section 5.3 and Section 10.3, in the event of a matenal default by
BNSF under the term of this Agreement pnor to the Closing that is not cured within any applicable notice and
cure penods, TPO may elect as its exclusive remedy to (a) temnnate this Agreement and neither pary shall have
any fuher obligation under this Agreement except those that expressly survve temnnation, (b) obtan specifc
performce of BNSF's obligations under this Agreement (and in seeking any equitable remedies, TPO shall not
be required to prove or establish that ~O does not have an adequate remedy at law; BNSF hereby waives the
requirement of any such proof and acknowledges that TPO would not have an adequate remedy at law in the
event of a matenal default by BNSF), or (c) waive such default and proceed to Closing in accordance with the
term of this Agreement. Subject to Section 5.3, nothing in this Agreement shall waive or diminish any right or
remedy TPO may have at law, in equity or in contract for BNSF's default under any document entered into by
BNSF at Çlosing or under any Other Agreement or BNSF's default after Closing under this Agreement.

10.3 Arbitration.

A. General Provisions. The paries shall use commercially reasonable efforts to prevent or
resolve any disputes that may arise after Closing concerning their respective rights and obligations under this
Agreement. In the event a dispute arsing after Closing concerning the paries' respective rights and
obligations under this Agreement cannot be resolved by the paries, the.paries shall submit such dispute to
mediation before acceptable to the parties. If such dispute is not resolved within 45 business days afer
submission to mediation by the paries then the paries shall submit such dispute to binding arbitration as set
forth in ths Section 10.3. Al such disputes shall be finally resolved by binding arbitration in accordace with
the following provisions and the Amencan Arbitration Association ("AA") Commercial Arbitration Rules
(AA-CAR) in effect at the time arbitration is demanded (even if the matter is not submitted to the AAA).
The paries may submit (but shall not be required to submit unless consensus over the selection of the
arbitrator(s) is not reached), disputes to the AAA for administrative purposes. In the event that any provisions
in this Agreement differ from the AA-CAR, this Agreement shall govern.

B. Commencement of the Arbitration. Subject to the provisions of Section io.3(A) above, any
pary máy initiate arbitration by serving a demand at any time. The wntten demand for arbitration shall
include a short and plain statement identifying the provisions of this Agreement which are in dispute, a
summary of the facts or circumstances giving nse to the dispute, and descnbing the relief requested. Any
pary served with an arbitration demand may respond by serving upon the other party a written answer or a
wntten counterclaim identifying additional claims to be considered in the arbitration, with a short and plain
statement identifying the provisions of this Agreement which are in dispute, a summary of the facts or
circumstaces giving rise to. the dispute, and describing the relief requested.

C. Selection of Arbitrator. The paries agree to submit arbitration disputes to a single arbitrator.
The paries shall attempt to select an arbitrator by consensus within ten (10) business days after a demand has
been served. In the event coiisensw; is oot It:adi-ed-by tilt: pailIt:s, ilit: i1iblliálul sllill Le &e1ected in
accordance with AA-CAR and this AgreeÏIenï:-'The-arbitråtor must be a retired state or federal judge .õr"-

magistrate or someone of similar stature with expenence in interpreting and enforcing complex commercial
contracts involving environmental remediation obligations, or the type of matters at issue in the aritration.

. D. Authontv to Grant Comprehensive Relief. The arbitrator shall have all legal and equitable
powers necessar to interpret and to enforce the terms of this Agreement, but not to modify or vary its terms.
The parties expressly agree that the arbitrator may fashion all necessar and appropnate relief, including
money damages and/or injunctive relief, so long as any equitable remedy is consistent with the obligations of
the parties under this Agreement

E. Award. Notwithstanding any AA-CAR to the contra, the arbitrator's award shall be in
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writing and include findings of fact and conclusions of law supporting that written decision. Any action to
compel arbitration under this Agreement, to enforce an arbitration award, or to vacate an arbitration award
1lui.L be LiuiighL, if juiisJidiull cÚi;Li iii fede1i11 CuUiL ili the )Vestein District of \Vashingt-on. Otherwise,
such actions must be brought in state court in King County, Washington. However, in actions seeking to
vacate an award, the standard of review to be applied to the arbitrator's findings of fact and conclusions of law
wil be the same as that applied by an appellate court reviewing a decision of a trial court sitting without a
JUry.

F. Payment of Fees and Costs of Arbitrator(s). The paries shall split and pay in equal shares the
fees and costs of the arbitrator. Otherwise, the paries expressly reject any fee shifting, and each pary shall
pay all its own expenses associated with the arbitration, including all fees and costs relating to its own
witnesses, exhibits, and counseL.

G. Amendment of Deadlines. The paries may, by mutual stipulation, agree to shorten or extend
any of the deadlines set forth in this Section. The arbitrator also may, for good cause shown, alter any of
those same deadlines.

Section 11. Assignment. Prior to Closing, neither Pary may assìgn its rights under this Agreement
without the prior written consent of the other. BNSF shall have the option, which may be exercised in its sole
discretion at any time prior to Closing, to ternnate this Agreement upon seven (7) days' written notice to
TPO in the event that TPO or any parent or affiliate of TPO is a pary to any transaction involving a change in
control or ownership that results in any change, directly or indirectly, in the ownership, control or
management ofTPO.

Section 12. Brokers and Brokers' Commssions. TPO and BNSF each warant and represent to the
other that neither par has employed a real estate broker or agent in connection with the transaction
contemplated hereby. Each pary agrees to indemnify, defend and hold the other haress from any loss or cost

suffered or incurrd by it as a result of the other's representation herein being untre.

Section 13. Notices.

Except as otherwise expressly provided in this Agreement, all requests, notices, demands,
authorizations, directions, consents, waivers or other communications required or permtted under this
Agreement shall be in writing and shall either be: (i) delivered in person, (ii) deposited postage prepaid in the
certified mails of the United States, return receipt requested, (iii) delivered by a nationally recognized

overnight or same-day courier service that obtains receipts, or (iv) delivered via facsimile, with confirmation
of receipt with an original deposited postage prepaid in the first class mails of the United States. Such notices
shall be addressed to TPO at:

TPO

____ _.._____m____.______._._. ..~!!. an _a~t!~l .~?py_£~~. ___ .___ _______.

or to BNSF at:
BNSF Railway Company
2500 Lou Menk Drive
Fort Worth, Texas 76131
ATl: RickWeicher

Fax No.: 312-850-5677

With additional copy to:
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BNSF Railway Company
2500 Lou Mcnk Drivc
Fort Worth, Texas 76131
Attn: David Rann
Fax No.: 817-352-2398

or to such person and at such other addresses as either pary may at any time or from time to time designate
for itself by notice in accordance herewith. Each such requeSt, notice, demand, authorization, direction,
consent, waiver or other document shall be deemed to be delivered to a pary when received at its address set
fort or designated as above provided..

Section 14. Miscellaneous.

14.1 Governing: Law: Headings: Rules of Construction. TIs Agreement shall be governed by and
construed in accordance with the laws of the State of Waslungton, without reference to the conflcts of laws or
choice of law provisions thereof. The titles of sections and subsections herein have been inserted as a matter of
convenience of reference only and shall not control or affect the meaning or constrction of any of the term or
provisions herein. All references herein to the singuar shall include the plural, and vice versa. The paries agree
that tlus Agreement is the result of negotiation by the paries, each of whom was represented by counsel, and
thus, this Agreement shall not be constred against the maer thereof. .

14.2 No Waiver. Neither the failure of either pary to exercise any power given such pary hereunder
or to insist upon strict compliance by the other pary with its obligations hereunder, nor any custom or practice of
the paries at varance with the terms hereof shall constitute a waiver of either pary's right to demand exact
compliance with the terms hereof.

14.3 Entire Agreement. Except for the Other Agreements and the agreements and instruments

required to be executed under this Agreement, this Agreement contains the entire agreement of the pares hereto
with respect to the Reserved Freight Easement and any other prior understadings or agreements conceming the
Reserved Freight Easement are merged herein; and as between the paries, any representatlons, inducements,
prorrses or agreements, oral or otherwise, not expressly embodied herein or incorPorated herein by express

reference, shall be of no force or effect.

14.4 Binding Effect. This Agreement shall be binding upon and shall inure to the benefit of the
paries hereto and their respective heirs, executors, admiistrators, lega representatives, successors and assigns

(subject to Section 11 above).

14.5 Amendments. No amendment to this Agreement shall be binding on any of the paries hereto
unless such amendment is in a single writing executed by both paries to tils Agreement. .

1 ito-aLt: f Ul Peif VUlJim;~. ffhe Lime; veno-behrightption-r-leet:Itm--previdedàer
this Agreement must be exercised, or by.wilch any act required hereunder musC6e peifii or ñyw1ie1e- . ..... _......-
Closing must be held, expires on a Saturday, Sunday or legal or ban holiday, then such time period shall be
automatically extended through the close of business on the next regularly scheduled business day.

14.7 Recording. BNSF and TPO agree that they wil hot reord tlus Agreement and that they wil not
reord a short form of this Agreement.

14.8 Counterpars. This Agreement may be executed in any number of counterpars, each of which
shall be deemed to be an original, but all of which, when taken together, shall constitute but one and the same
instrument.
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14.9 Time of the Essence. Time is of the essence of this Agreement and each and every term and
condition hereof.

14.10 Severability.. This Agreement is intended to be pedormed in accordance with, and only to the
extent permtted by, all applicable laws, ordinances, rules and regulations. If any term or provision of this
Agreement or the application thereof to any person or circumstance shall for any reason and to any.extent be held
to be invalid or unenforceable, then such term or provision shall be ignored, and to the maximum extent possible,
this Agreement shall continue in full force and effect, but without giving effect to such term or provision.

14.1 1 Attorneys' Fees. In the event that either pary shall brig an action or legal proceeding for an

alleged breach of any provision of this Agreement or any representation, waranty, covenant or agreement herein
set forth, or to enforce, protect, determne or establish any term, covenant or provision of this Agreement or the
rights hereunder of either pary, the prevailing pary shall be entitled to recover from the non-prevailing party, as

a par of such action or proceedings, or in a separate action brought for that purpose, reasonable attorneys' fees
and costs, expert witness fees and court costs, including those incurred upon appeal, as may be fixed by the cour .
or a jury. .

14.12 Relationship. Nothing in this Agreement or the Other Agreements shall be deemed or
construed by the paries hereto, nor by any other pary, as creating the relationship of principal and agent or of
partnership or of joint venture between the parties hereto.

14.13 Publicity. BNSF and TPO shall discuss and coordinate with respect to any public fiing or
announcement concerning the purchase and sale contemplated hereunder.

14.14 . Survival. The terms of this Agreement shall survive Closing and the delivery of the Deed.

14.15 Waiver of Trial bv Jurv. Venue and Personal Jurisdiction. BNSF AN TPO HEREBY
IRVOCABLY AN UNCONDITIONALLY WAI AN ,AN ALL RIGHT TO TR BY JURY IN
AN ACTON, SUI OR COUNRCLAl ARSING IN CONNCTION WI, out OF OR
OTHRWISE RELATIG TO, THS AGREEMENT. King County Superior Cour or the Federal District
Court for the Western District of Washington, both in King County, Washington, shall be the sole and
exclusive venues for any action or legal proceeding for an alleged breach of any provision of this Agreement
or any representation, waranty,. covenant or agreement herein set forth, or to enforce, protect, determne or
establish any term, covenant or provision of this Agreement or the rights hereunder of either party; and the
paries hereby agree to submit to the personal jurisdiction of said cours.

14.16 Condemnation. In the event any Portion of the Property becomes subject to condemnation
proceedings after the Contract Date and prior to Closing, BNSF wil promptly notify TPO in writing of such
fact.

(a) If such condemnation concerns a crossing of the Property by a pipeline, electricity or

telecommunication facilny or odrerlitÏIry and is Xaluen~(,(,fr1:hellßNSF-shali-tleh
condemnation or conveyance in lieu of condemnation in accordance with its normal practice and inform TPO
of the interests conveyed,. and TPO shall not be entitled to any proceeds from such condemnation or
conveyance or any reduction in the Purchase Price. Such conveyance shall not however, in any way alter the
obligations of BNSF under this Agreement .other than BNSF's inabilty to convey at Closing to TPO the
interests conveyed by BNSF to a third party under this Section 14.16.

(b) If such condeiIation is not subject to the terms of Section 14.16(a), then TPO may elect to

tennnate this Agreement and neither pary shall have any furter obligation hereunder except those that

expressly survive termnation.

Section 15. Interchange

Woodinvile North Purchase & Sale Agreement 12 Exhibit H



BNSF and TPO shall interchange rail freight cars and equipment to and from each other pursuant to
the teuui; of the Lileidl¡1U~e A~leeluellt eit 01 uei: SuuiionlÍ6li, Vyr ashiiìgton.

Section 16. Freight Car Equipment

16.1 BNSF shall make reasonable efforts to make freight cars available at TPO's request on an
interchange track as needed by TPO for rail service from or to facilities located on or along the Fi~eight
Portion where BNSF is a line haul carer in the route and receives a division of the freight revenues, on a
non-discriminatory basis between BNSF's car needs on similar rail lines and TPO's car needs; however,
BNSF makes no guarantee of equipment supply to TPO. BNSF shall make reasonable efforts to make freight
cars available at TPors request on an interchange track as needed by TPO for rail service from or to facilities
on or along the Freight Porton where BNSF is not a line haul carer in the route and does not receive a
division of the freight revenues; however, BNSF may give preference to providing empty equipment to
customers not located on or along the Freight Portion where BNSF is a line haul carer in the route and

receives a division of the freight revenues. It is the responsibility of TPO to provide all locomotives, freight
equipment for local traffic, and maintenance of way equipment.

16.2 The Association of American Railroads' Code of Car Hire Rules, Code of Trailer and
Container Reporting Rules, and Tarf RPS 6007-J or any successor rules or tariffs, as amended from time to
time, wil govern all car hire matters on rollng stock and equipment interchanged and settled pursuant to this
Agreement. The party in possession of any car shall be responsible for all car hire costs, per diem expenses
and mileage allowances payable with respect to such car, for any per diem charges for trailers or containers
cared by such car, or for any equipment use. charges applicable to any RoadRailer equipment or similar,

carless intermodal technology. TPO shall be responsible for all demurrage for cars on the Freight Portion.

16.3 TPO must, prior to the effective date of any Interchange Agreement, comply with the
fOliowing provisions and continue to comply with the following requirements for the term of the Interchange
Agreement:

(a) Be a signatory to the American Rail Box Company Form BX contract and the Railgon Form
G car contract;

(b) Be a permanent nonmember payor of the TTX Company Form A Car contract; and

(c) Adopt and be a paricipating carer in Freight Tariff RPS 6007 (private car mileage) and
Freight Tariff RPS 6740 (heavy duty flatcars), as each may be amended from time to time.

16.4 Empty cars received by TPO, at the instructions of BNSF, without valid car orders wil be
handled on a case-by-case basis between BNSF and TPO. Cars ordered by BNSF to TPO without valid car
orders wil be subject to reclaim. Empty cars directed to TPO at the instruction of any entity or person other
than BNSF, WIthout valid car orôëii-òelidled by i~O ~t!Jtltity ~~ pe~sirn is~uiug iustiudiuui; fOI
the empty placement of the car.

16.5 BNSF retains the right to pre-position empty cars in anticipation of future loadings from or to
the Freight Portion where either: 1) the total number of pre-positioned cars does not exceed the customer's
track capacity; or 2) with the prior consent of TPO, BNSF may pre-position empty cars in anticipation of
future loadings from or to the Freight Portion. BNSF wil waive all per diem charges on cars pre-positioned,
by BNSF from time interchanged to TPO until the time interchanged back to BNSF either loaded or empty.
Pre-positioned empty cars are defined as any car sent to a customer on the Freight Portion without a valid car
order from that customer.

16.6 Cars sent to TPO with valid car orders, but received earlier than the "want date" on the

Wooinvile Nort Purchase & Sale Agreement 13 Exhibit H



customer's car order, shal not be considered pre-positioned empty cars. However, TPO may claim per diem
relief for empty cars interchanged to TPO from BNSF more than twenty-four (24) hours prior to "want date"
un a valid customei' ¡; cai oider. DNSP shall grant TPO per diem relicf for all timl7ccn interchange and
twenty-four (24) hours of the "want date."

Section 17. Rates And Routes

Unless otherwise agreed in writing by the paries, TPO must establish its own Rule 11 rates over the
interchange point governed by the Interchange Agreement and BNSF wil, in turn, revise its tariffs, contracts,
rate circulars and other revenue communication media to reflect its own Rule 1 I rates to/from such .
interchange point.

Section 18. Transition of Rail Operations

18.1 The transition of rail freight operations on the Property on the effective date of the
Interchange Agreement, which is the Closing Date hereunder, (the "Transition Date") and the apportionment
of transportation revenues and expenses, if any, shall be governed by the terms of this Section 18.

18.2 BNSF wil be responsible for processing and accounting for all unreported waybils
(including freight billng of prepaid shipments origiating and waybiled prier to the Transition Date and
collect shipments ternunating prior to the Transition Date) and subnussion of interline settlements, for all
shipments that reach public team tracks or private sidings on the Freight Portion prior to the Transition Date.

18.3 BNSF wil make an. inventory of all cars on the Freight Portion as of the Transition Date.
BNSF shall be entitled to all demurrage charges attributable to cars subject. which are actually or
constructively placed on the Freight Portion prior to the Transition Date, regardless of whether such cars
remain placed on the Freight Portion on or afer the Transition bate. TPO shall be entitled to all demurrage
charges attributable to cars subject which are actually or constructively placed on the Freight Porton on or
after the Transition Date.

. 18.4 Revenue for services other than line haul service and demurrage shall be biled and retained
by the carrier providing the service.

18.5 Liability for any overcharge claim on a shipment for which revenue is allocated hereunder

shall be assumed by TPO.

18.6 As between the paries hereto, and notwithstanding any provision to the contrar in this
Agreement, m-lSF shall be responsible for and shall indemnify, defend, and hold háress TPO from freight
loss and damage claims arsing from events which can be ascertained to have occurred on the Freight Portion
prior to the Transition Date. TPO and its operator, if any, shall be responsible for and shall indemnify,
defend, and hold haress BNSF from freight loss and damage claims arsing from events which can be

~€l4-o have occurred oi...e.gt Portion aftr thE' Tr:m~ition Oiite If the. dae or location of an
.. -- .._...... --- event giving rise £0 a claim cannot be deteIIii~ù, fieightJoss c1I1J Je:uJage-bIlity-attbntabie-too-ents-~.-

over the Freight Portion shall be assumed by TPO and BNS,F in accOrdance with AA Freight Claims Rules,
except to the extent expressly provided otherwise herein. This Section provides only for the allocation
between TPO and BNSF of responsibility for valid claims for freight loss and d,amage with respect to
shipments on the Freight Porton at the Transition Date, and is not intended, and shall not be interpreted, as an
adinssion or acknowledgement of liabilty by TP or BNSF to any third pary with respect to any claim for

freight loss and damage. For purposes of this Section and notwithstanding any provision to the contrar in the
AAR Freight Claim Rules, when freight is in the possession custody or control of BNSF, TPO and its
operator, if any, shall assume owner carier responsibilty for all freight loss and damage related thereto,
regardless of whether TPO is acting as a handling carer for BNSF or whether said cars shall be in the
account of BNSF at the time such freight loss or damage occurs.
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18.7 Any payments required by this Section to be paid from one pary to the other shall be settled
iliJ-mdJe ;11 l:;\;uidance w;ih AA Accoul1t;ng Rules. Customers ar to be ad...iscd tû pay frÚght bils to the
railroad submitting the bil. Any payment erroneously received by BNSF or TPO which should have been
made to the other pary, shall be adjusted as reflected in this Agreement. The paries wil process loss and
damage claims in accordance with AA Rules, Principles and Practices.

Section 19 Rail Operations.

19.1 Within ninety (90) days following the Transition Date, transaction reporting by TPO shall meet
all industry standards for Electronic Data Interchange (ED!), including but not limited to the abilty to send and
receive electronically waybils and bils of lading, advance consists. To the extent TPO and BNSF provide
through blocking for each other, blockig instructions, as well as Train II reports and passing/placement reports
for performance purposes shall also be available in electronic format.

(a) Interline Waybils and Bills of Laing (417 an 404).
i.) Timeliness. No later than two hours after car(s) are released. by customer(s), TPO

wil transmit interline waybils (via an electronic 417 report) to BNSF. In no event shall
TPO interchange car to BNSF prior to sending BNSF a 417 report.

ii.) Accuracy. 417 reports sent by TPO to BNSF must be complete and accurate as

determned by the applicable industry standard.

(b) Advance Consist (4i8) 

i.) Timeliness. No later than eight hours prior to actual interchange, TPO must

transmit advance consists (via an electronic 418 report) to BNSF.
ii.) Accuracy. 418 reports sent by TPO to BNSF wil be complete and accurate as

determned by the applicable industry standard.

(c) Blocking instructions (419 and 420)

i.) Timeliness. TPO must tae no more than two hours to transmit a 420 (blocking

instrction) to BNSF upon receipt of BNSF's 419 (request for blockig instrctions).
TPO must send a 419 (request for blocking instruction) for each car to be blocked for
interchange to BNSF no less than 2 hours before interchangig cars to BNSF. TPO and
its operator, if any, are not relieved of responsibilty to block cars for BNSF by either
TPO's or its operator's faiure to process BNSF's 420, BNSF's lack of response to
TPO's or its operator's 419 due to errors therewith, or TPO's or its operator's failure to
send a419.

ii.) Accuracy. 419 and 420 transmissions sent by TPO to BNSF must be complete and

accurate as determned by the applicable industry stadard.

(d) Train II Reports.

_.___________.___.__.I:t==Mìnimum ~gsl1 inchide. .
--- 1) Interchange Received; -----.-------------------.----- ---

2) Interchange Forwarded;

3) Constrctive Placement;

4) Placed for Loading or Unloading; and

5) Released Loaded or Empty.

ii.) Timeliness, TPO must transmit Trai II Report within two hours of each event or in

compliance with the applicable industry standard, whichever is sooner.

The paries agree that the terms of this Agreement impose a liabilty on TPO to maintai whatever
current industr stadards are, from time to time, in effect for electronic data interchange. If TPO, for any
reason, is unable to còmply with the terms set forth above in all material respects, TP wil pay BNSF fifteen
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percent (15%) of its Rule 11 per car divisions set forth in this Agreement through the date of TPO's compliance
with the terms of this Section 19.1.

If BNSF, at its sole discretion, may request additional informational systems, TPO agrees to negotiate in good
faith with BNSF to rel,ch a mutually beneficial solution to implement such systems.

19.2 TPO and its operator, if any, must enter into an Interline Service Agreement ("ISA") upon the
written request of ENSF, if BNSF deems it necessary or appropnate for either the effcient interchange of
traffic between BNSF and TPO, or in order to provide customers (either the shipping pary or the receiving
party) on the Freight Portion with competitive and reliable rail service.

19.3 Except to the extent expressly provided otherwise in Section 18 governing transition of
freight rail operations, the following shall apply to the parties:

(a) Before the Transition Date, BNSF shall be responsible for:

(i) all rail operations, incluçling car supply, on the Freight Portion;

(ii) any freight loss and damage claims attributable to rail operations over the Freight

Portion, regardless of BNSF' s Handling Carrer status; and

(iii) all car hire and car mileage allowance payments relating to rail operations over the

Freight Portion.

(b) On and after the Transition Date, TPO shall be responsible for:

(i) all rail operations, including car supply, on the Freight Portion;

(ii) any. freight loss and damage claims attnbutable to rail operations over the Freight

Portion; and

(iii). all car hire and car mileage allowance payments relating to rail operations over the

Freight Porton.

19.4 BNSF and TPO shall comply with all accident and incident reporting reláted to the Freight
Portion and required by any applicable law.

Section 20 Labor Provisions.

20.1 ,TPO shall consider for employment those of BNSF's employees who want to work for TPO on
the term and conditions of employment that are offered by TPO, at TPO's sole discretion. TPO shall give
priority-.!irng consideraiIon w employees ulltNSF wh~ wur~ il\; l\;pil;\;likJ by tIie

Brotherhood of Maintenance of Way Employees (or successor organization). Any such individual who TPO, in
its sole discretion, determnes to be qualified for a job that TPO has available, shal be offered such job by TPO
on the term and conditions that TPO establishes, in TPO's sole discretion. TPO promptly shal notif BNSF of
the name of each of BNSF's current employees who TPO offers to hire and also the name of each of these
employees who TPO actually hires. TPO shall assume a neutral stace in any Brotherhood of Maitenance of
Way Employees (or successor organization) organizing effort.

21.2 TPO shall assume and bear (and indemnify, defend and hold haress BNSF against) all
costs, liabilty, losses or expenses resulting from any claim:; made by any employees of TPO at any time for
work related to the pedormance of any rail operations on the Freight Portion or any labor protection ansing or
resulting from the paries' implementation of or the termation or expiration of the tenns of this Agreement
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(including, without lirrtation, any labor protection claims of TPO's employees imposed by any governmenta
body as a result of TPO' s operation on the Freight Portion or cessation of operations over the Freight Portion).
DNSP shall assume and beandify, defend and hold harmless TPO against) all costs, liability, losses
or expenses resulting from any claims made by any employees of BNSF for work related to the perfonnance
of any rail operations on the Freight Portion prior to Transition Date or any labor protection claims of BNSF's
employees arising or resulting from the parties' implementation of the tenns of this Agreement. Liabilty and
indemnity for labor claims and labor protection under this Section is intended to cover liability for claims
related to right to work, work rules and/or compensation rights covered under a collective bargaining

agreement or any other rights covered under the Railway Labor Act (as it may be amended from time to time)
and federal laws, regulations, and orders of any governmental body with jurisdiction over such matters. In no
event shall liability and indemnity under this Section apply to claims for personal injury or death of persons
(including without liITtation, FELA claims) or property damage, whether or not such claims are work related.

(Remainder of Page Intentionally Left Blank)

.~- "--.-----_..__._.._--_.
--- -.-.--.-.----...._____ _"__n_ _ ___ .___.___..___ _." ._._.."'---'----"-"._- .- ---------------_..._-------------.._-------_.
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INmNSS VIIIEREOf, eädi uf tIie patties lieidu liäl caused tiiis Agieement to be exed by its
duly authorized signatory, effective as of the day ard year first above wntten.

BNSF RAWAY COMPANY

By:
Name:
Title:

By:
Name:
Title:
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Exhibit A
To Pi eit Easement Sale Agrement

Descnption of Property

To Be Attached
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Exhibit B
To Freight Easement Sale Agreement

FUUll uf DI;I;J

After Recording Return To:

QUIT CLAIM DEED
Woodinvile Freight Easement

Grantor: BNSF RAILWAY COMPAN ("BNSF')

Grantee: ("TPO")

Legal Description: See Exhibit A attached hereto and incorporated herein (the "Property").

WHEREAS, BNSF has conveyed to the Pori of Seattle (the "Port") the Property pursuant to that certn

Quit Claim Deed dated as of and recorded in the real estate records of Kig County,
W asllington in Book _, Page and in the real estate records of Snohomish County, Washington in
Book_, Page _; and

WHEREAS , BNSF reserved in said deed al exclusive eaement for freight rail purposes over theProperty (the "Reserved Freight Easement"). .
NOW, THEREFORE, BNSF, for and in consideration of TEN AN N0l100 DOLLARS ($10.00)

conveys and quit claims to TPO all of BNSFs right, title and interest in and to the Reserved Freight
Easement, together with all after acquired title of BNSF therein. .

TPO and BNSF are paries to that certin Freight Easement Sale Agreement dated as of
concerning the sale of the Reserved Freight Easement in and to the Property. TPO and

BNSF for themselves and their respective successors ard assigns hereby covenant and agree that the
provisions of Sections 6 and 7 of said Agreement attached hereto as Exhibit B, are incorporated herein by
reference and shall be covenants running with the land that are enforceable by TPO, BNSF and their
respective successors and assigns.

.-_.._----_._----
IN WITNESS WHREOF, BNSF and TPOhha:v executeëI-ìliis -i5eed--aš-ölthë-==--èiay.of-

,200_

BNSF RAWAY COMPAN

By
Its
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By
Its

STATE OF WASHINGTON

COUNTY OF

)
) ss.

)

I certify that I know or have satisfactory evidence that is the
person who appeared before me, and said person acknowledged that he/she signed this instrment, on oath
stated that he/she was authorized to execute the instrument and acknowledged it as the

of to be the free and :voluntary
act of such party for the uses and puroses mentioned in the instrument.

Dated:

Notar Public

Print Name
My commssion expires

(Use this space for notarial stamp/seal)

COUNTY OF

)
) ss.

)

STATE OF WASHINGTON

I certify that I know or have satisfactory evidence that is the

person who appeared before me, and said person acknowledged that he/she signed this instrument, on oath
stated that he/she was authorize to execute the instrment and acknowledged it as the

of JgJ;ie the tre~ anc1. voluntary..
act of such pary for the us~s and purposes mentioned in the instrument.

Dated:
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(Use this space for notaral stamp/seal)

Notar Public

rllm l'lame

My commssion expires
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EXHIIT A

(to Freight Easement Deed)

(To be Attached)
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EXHffIT B
(to Freight Easement Deed)

Section 6. Condition of Property. (a) TPO has been, or by Closing wil have been, allowed to make an

inspection of the Freight. Portion. Subject to BNSF's express representations, warantíes and obligations
under this Agreement, TPO is PURCHASING THE RESERVED FREIGHT EASEMENT IN THE
FREIGHT PORTION IN AN "AS-IS WITH ALL.FAULTS" BASIS WITH ANY AND ALL PATENT
AND LATENT DEFECTS, is NOT RELYING ON, AND HEREBY WAIVES ANY WARRNTY OF
MERCHANTABILITY, HABITABILITY, FITNESS FOR A PARTICULAR PURPOSE AND ANY
OTHER REPRESENTATION OR WARRNTIS, EXPRESS OR IMPLIED, OF ANY KIND
WHATSOEVER FROM BNSF WITH RESPECT TO ANY MATTERS CONCERNING THE
FREIGHT PORTION includig, but not limited to the physical condition of the Freight Porton; zoning
status; tax consequences of this transaction; utilities; operating history or projections or valuation; compliance
by the Freight Portion with Environmental Laws (defined below) or other laws, statutes, ordinances, decrees,
regulations and other requirements applicable to the Freight Portion;. the presence of any Hazdous
Substances (defined below), wetlands, asbestos, lead, lead-based paint or other lead containing structures,
urea formaldehyde, or other environmentally sensitive building matenals in, on, or under the Freight Portion;

. the condition or existence of any of the above ground or underground structures or improvements, .including.
tanks and transformers in, on or under the Freight Portion; the condition of title to the Freight Portion, and the
Thd Pary Leases/Licenses permts, orc:ers, or other agreements, affecting the Freight Portion (collectively,
the "Condition óf the Freight Portion").

(b) TPO represents and warants to BNSF that except for BNSF's express representations,
waranties and obligations under this Agreement, TPO has not relied and wil not rely on, and BNSF is not

. liable for or bound by, any warranties, guaranties, statements, representations or information perting to the
Freight Portion or relating thereto made or furnished by BNSF, the manager of the Freight Portion, or any real
estate broker or agent representing or purporting to represent BNSF, to whomever made or given, diectly or
indirectly, orally or in wnting.

(c) Subject to :BNSF's express representations, waranties and obligations underthis Agreement

TPO assumes the risk that Hazardous Substances or other adverse matters may affect the Property that were
not revealed by TPO's inspection and except to the extent ()f BNSF's express representations, warranties and
obligations under this Agreement, TPO waives, releases and discharges forever BNSF and BNSF's offcers,
directors, shareholders, employees and agents (collectively, "BNSF Parties") from any and all present or
future claims or demands, and any and all damages, losses, injunes, liabilties, causes of actions (including,
without limitation, causes of action in tort) costs and expenses (including, without limitation fines, penalties
and judgments, and attorneys' fees) of any and every kind or character, known or unknown, which TPO might
have asserted or alleged against BNSF Paries arising from or in any way related to the Condition of the
Freight Portion or alleged presence, use, storage, generation, manufacture, transport, release, leak, spil,
disposal or other handling of any Hazrdous Substances ip, on or under the Freight Portion. Losses shall .
include. without limitation (a) the cost of any investigation, removal, remedial or other response action thatis

reqlUre~y Environmental Law. that .ls_ r~uired by Judicial order .or by order of or a~ement with any
governmental authonty; or that is necessary or otherwise is reasonable under the circumstances, (b) losses for
injury or death of any person, and (c) losses arising under any Environmental Law enacted afer transfer. The
term "Environmental Law" means any federal, state or local statute, regulation, code, rule, ordinance, order,
judgment, decree, injunction or common law pertaining in any way to the protection of human health or the
environment, including without limitation, the Resource Conservation ancl Recovery Act, the Comprehensive
Environmental Response, Compensation and Liabilty Act, the Toxic Substaces Control Act, the Model

Toxics Control Act, the Water Pollution Control Act, laws concerning above ground or underground storage
tanks, and any similar or comparable state or local law. The term "Hazardous Substance" means any
hazardous, toxic, radioactive or infectious substance, material or waste as defined, listed or regulated under
any Environmental Law, and includes without limitation petroleum oil and any of its fractions.
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BNSF and TPO acknowledge that the compensation to be paid to BNSF for the Reserved Freight
Easement reflects that the Reserved Freight Easement is being conveyed subject to the provisions of this
Section 6 which provisions shall be included in me Deed and which shall be covenants running willi the laud.

Section 7. Environmental ObligatioDs.

(a) Consistent with Section 4.2 of this Agreement, if, prior to the expiration of the Review Period,
the TPO notifies BNSF in writing of an existing condition affecting the Freight Portion (an "Identified
Condition") that is unacceptable to the TPO, as determned by the TPO in its sole and absolute discretion, and
BNSF does not verify in writing within fifteen (15) business days thereafter that such Condition is a condition
that BNSF is obligated to Cure pursuant to Jhs Section 7, then the TPO may termnate. this Agreement by written
notice to BNSF in accordance with the provisions of Section 4.2 of this Agrement. If the TPO timely notifies
BNSF in writig of an Identified Condition, the TPO and BNSF shall negotiate dilgently and in good faith to
reach agreement on Curig such condition. If the portion of the Freight Portion affected by an Identified
Condition can be excluded from the sale of the Reserved Freight Easement without materially intedering with
TPO's future use of the Reserved Freight Easement, as determined by the TPO in its sole and absolute
discretion, then BNSF may affect Cure prior to Closing by excluding such affected portion of the Freight
Portion without any price adjustment and to the extent so excluded BNSF shall have satisfied its obligations
under this Agreement to Cure the portion of the Freight Portion excluded from the Reserved Freight

Easement, provided, however, that any such Cure by exclusion must first be agreed to in writing by the TPO.
If TPO does not terminate this Agreement under Sections 4.2 and 7.1 and proceeds to Closing, it shall be
deemed to have waived and released BNSF from any obligations with respect to such Identified Condition.

(b) BNSF shall be responsible to investigate, remediate, respond to or otherwise cure
(collectively, "Cure") as and when required by and in accordance with .Environmental Laws any Identified
Condition that concerns a release of Hazardous Substances on. the Freight Portion occurng prior to the

Closing or a violation of Environmental Laws concerning the Freight Portion occurng prior to the Closing to
the extent that BNSF has agreed to Cure, and to the standards that BNSF has agreed to satisfy, in writing prior
to the expiration of the Review Period. Notwithstanding the preceding sentence, BNSF shall not be

responsible to Cure any such Identified Conditions to the extent TPO, its agents, or contractors materially
exacerbate such Identified Condition during construc:tion pedormed by or for TPO, excluding superfcial or
de minimis activity pedormed by TPO. Further, BNSF shall not be responsible to Cure any Identified
Condition that was not caused by BNSF or its agents, contractors or invitees. TPO shall cooperate with BNFS
. in its efforts to Cure any Identified Condition concerning a release of Hazardous Substances on the Freight
Portion.

(c) The provisions of this Section 7 shall be included in the Deed and shall run with the land.
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OPERATIONS AND MAINTENANCE AGREEMENT
BETWEEN

THE PORT OF SEATTLE
AND

(THIRD PARTY OPERATOR)

This Operations and Maintenance Agreement (the "Agreement") is entered into
as of the _ day of , 200_ ("Execution Date"), between the PORT
OF SEATTLE, a Washington Municipal Corporation ("Port"), and (THIRD PARTY
OPERATOR), a corporation ("TPO"). This Agreement shall become
effective on the Execution Date (as defined in Section 1.10 below).

Recitals

A. Pursuant to the Purchase and Sale Agreement between Port and BNSF

Railway Company, a Delaware corporation ("BNSF"), dated ,200_, as
shown on Exhibit A, attached hereto and incorporated herein; Port acquired certain
rights-of-way from BNSF ("Port Property") and BNSF reserved for itself certain freight
easement rights under the Quitclaim Deed ("Deed") to the Port as shown in Exhibit B,
attached hereto and incorporated herein; and

B. BNSF has conveyed its freight easement rights to TPO by quit claim deed
dated of even date herewith ("Easement"), as shown on Exhibit C, attached hereto and
incorporated herein. The Easement gives TPO the right to operate on a portion of the
Port Property (as defined in Section _ below, the "Corridor"), and

C. TPO intends to use the Corridor to provide Freight Rail Service and
Excursion Rail Service (defined below); and .

D. Pursuant to a Railroad Right-of-Way License Agreement ("License")

between Port dated of even date herewith, attached hereto and incorporated herein as
Exhibit D, TPO intends to use the Excursion Spur (as defined in the License) to provide
Excursion Rail Service on the Excursion Spur.

E. The parties desire to set forth in this Agreement their respective rights and
obligations with respect to TPO's use of the Corridor and adjacent Port Property for
Freight Rail Service and related activities.
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Agreement

NOW, THEREFORE, in consideration of the mutual covenants in this Agreement
and other good and valuable consideration, the receipt and suffciency of which are
acknowledged, the parties agree as follows:

SECTION 1. Definitions.

1.1 "Additions and Alterations" means any improvements constructed by or on

behalf of either party on the Corridor after the Execution Date, including, without
limitation, additions, alterations and betterments of any Facilities, and any construction,
reconstruction, modifications and renewals thereof or any reconstruction, modification or
renewal of additional Facilties, but excluding maintenance items.

1.2 "Automatic Warninq Devices" means traffic control devices at railroad-
street at-grade crossings and at railroad-pedestrian at-grade crossings, including,
without limitation, any combination of flashing light signals, bells, automatic gates, active
advance warning devices, highway traffic signals and their associated activation and
control devices, control relays and batteries, microprocessor technology, and
associated electrical circuitry.

1.3 "BNSF" is defined in Recital A.

1.4 "Corridot' means the portion of rail line to which TPO acquired certain
rights pursuant to the Easement, located between milepost 23.8 in Woodinvile, King
County, Washington north to milepost 38.25 in Snohomish, Snöhomish County,
Washington.

. 1.5 "Deed" is defined in Recital A.

1.6 "Easement" is defined in Recital A.

1.7 "Environmental Laws" means any and all applicable laws, statutes,
regulations, enforceable requirements, orders, decrees, judgments, injunctions, permits,
approvals, authorizations, licenses, permissions or binding agreements issued,
promulgated or entered into by any governmental agency having jurisdiction over the
environmental condition of the Corridor, relating to the environment, topreservation or
reclamation of natural resources, or to the management, release or threatened release
of contaminants or noxious odors, including, without limitation, the Hazardous Materials
Transportation Act, the Comprehensive Environmental Response, Compensation and
Liability Act of 1980, as amended by the Superfund Amendments and Reauthorization
Act of 1986 ("CERCLA"), the Solid Waste Disposal Act, as amended by the Resource
Conservation and Recovery Act of 1976, and the Hazardous and Solid Waste
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Amendments of 1984, the Federal Water Pollution Control Act, as amended by the
Clean Water Act of 1977, the Clean Air Act of 1970, as amended by the Clean Air Act
Amendments of 1990, the Toxic Substances Control Act of 1976, and any similar or
implementing state law, and all amendments or regulations promulgated thereunder.

1.8 "Excluded Conduct" is defined in Section 7.3.

1.9 "Excursion Rail Service" means the deployment and operation of trains

using the facilities for purposes other than hauling common carrier freight or in service
other than Freight Rail Service. This could include but not be limited to dinner train
operations.

1.10 "Execution Date" means the date on which this Agreement is executed
and becomes effective.

1.11 "Facilities" means all rails, fastenings, switches, switch mechanisms and
frogs with associated materials, ties, ballast, signals and communications devices (and
associated equipment), Additions and Alterations, drainage facilties, Automatic Warning
Devices, traction power substations, overhead catenary systems, bumpers, roadbed,
embankments, bridges, trestles, culverts, and any other structures or things necessary
for the support thereof and, if any portion thereof is located in a thoroughfare, the term
includes pavement, crossing planks and other similar materials or facilties used in lieu
of pavement or other street surfacing materials at vehicular and pedestrian crossings of
tracks, and any and all structures and facilties required by lawful authority in connection
with the construction, renewal, maintenance and operation of any of the foregoing.

1.12 "FRA" means the Federal Railroad Administration.

1.13 "Freiqht Rail Service" means the common carrier freight rail operations
conducted by TPO or TPO's tenants or assignees on the Corridor.

1.14 "Hazardous Materials" means any material or substance: (a) the presence
of which requires investigation or remediation under any Environmental Law; or (b)
which is defined as a "hazardous waste," "hazardous substance," "pollutant" or
"contaminant" under any Environmental Law; or (c) the presence of which on, under or
over adjacent properties constitutes a trespass by the owners of the Corridor and poses
a hazard to the health or safety of persons on adjacent properties; or (d) the presence
of which on, under, or over the Corridor causes a nuisance on adjacent properties and
poses a hazard to the health or safety of persons on adjacent properties.

1.15 ."Invoice" is defined in Section 9.1.
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1.16 "Loss" or "Losses" means all losses, damages, claims, demands, costs,
liabilities, judgments, fines, .fees (including, without limitation, reasonable attorneys'
fees) and expenses (including, without limitation, costs of investigation, defense
expenses at arbitration, trial or appeal and without institution of arbitration or suit, and,
with respect to damage or destruction of property, cleanup, repair and replacement
expenses) of any nature arising from or in connection with death of or injury to persons,
including, without limitation, employees or tenants of the parties, or damage to or
destruction of property, including, without limitation, property owned by either of the
parties or their tenants, in connection with Freight Rail Service or Excursion Rail Service
on the Corridor.

(b) Construct, modify, maintain, replace, remove and operate
industry/dril and/or Excursion Rail Service-related tracks upon
and across the Corridor in order to fulfil common carrier
obligations to future prospective shippers and receivers of freight,
at the expense of entities other than Port.

(c) Use existing trackage in the Corridor for switching cars to or from
industries served by industry/drill tracks described in
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subparagraphs (a) and (b), which use includes setting out or
picking up cars but excludes car classification or storage.

(d) In the event the construction of any excursion or industry/dril
tracks under subparagraph (b), or modification to any excursion
or industry tracks under subparagraphs (a) or (b), necessitates
the construction of new Port Facilities, or modifications to, or
relocations of, Port's existing Facilities, such construction,
modifications and/or relocations shall be at the expense of
entities other than Port.

(e) The design, construction, modification or removal of any
industry/dril tracks under subparagraph (b), the modification or
removal of any industry/dril tracks under subparagraph (a), and
any new, modified or relocated Port Facilties necessitated
thereby, shall be subject to Port's prior review and approval,
which approval shall not be unreasonably withheld, conditioned
or delayed.

(f) Use existing trackage in the Corridor for performing Excursion
Rail Service described in Sections 2.1 and 5.1.

(g) TPO acknowledges and agreesthat, consistent with Section 2.2,
Port may permit certain transportation uses on the Corridor (e.g.,
commuter rail service) during the term of this Agreement that are
not inconsistent with TPO's rights under this Agreement and do
not materially interfere with TPO's right and obligation to operate
Freight Rail Service on the Corridor. TPO shall cooperate with
Port's permitted users to ensure the accommodation of such
transportation uses on the Corridor.

2:2 Port's Riqhts and Obliqations.Port expressly declines to assume any

obligation to provide common carrier freight rail service on the
Corridor. Neither Port nor any person or entity other than TPO
(or its permitted successors or assigns) shall be permitted to
provide any type of freight rail service on the Corridor.

(b) Port, at Port's election, may perform any of the work of
construction, modification, repair, removal or maintenance of
industry/dril tracks on the Port Property that TPO would
otherwise perform or cause to be performed. Any such work by
Port shall be performed in accordance with TPO's schedule and
design (as approved by Port under subparagraph 2.1 (e) above), .
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and the reasonable documented out-of-pocket cost thereof shall
be reimbursed by TPO to Port in accordance with Section 9.1.

SECTION 3. Maintenance. Repair and Replacement Obliqations.

3.1 General Maintenance. Repair and Replacement Obliqations.

(a) Except as otherwise provided in this Agreement, TPO shall
provide general maintenance and maintenance of way services,
including without limitation, inspection, maintenance, repair,
installation, alteration and replacement (as necessary) of all rail
traction electrification, signal systems, trackage, properties and
Facilities, including without limitation, Automatic Warning Devices
and grade crossings (including embankments, crossing panels or
planking, pavement and curbing) to the extent the same are
subject to governmental requirements in connection with grade
crossings, located within the Port Property, including the
Corridor, in accordance with all applicable laws, rules and
regulations, and in a condition reasonably suitable for TPO's
intended use of the Corridor.

(b) Notwithstanding the provisions of subparagraph (a) above, any
damage to or destruction of Facilties caused by a party or its
employees, contractors, invitees or licensees shall be repaired or
replaced at the sole cost of such party.

3.2 Remedies.

(a) In the event that TPO, as the responsible part for maintenance,
repair and replacement of any item, fails to perform its
maintenance obligations under this Agreement, and such failure
results in an imminent and substantial danger to human health or
safety or to property, Port may perform such obligations
immediately upon notifying TPO by telephone at the number set

. forth below, and shall be entitled to full reimbursement from TPO
within thirty (30) days after submission of a written Invoicetherefor. -

(b) In the event that TPOor Port discovers any malfunction of, or
damage to, Automatic Warning Devices, the discovering party
shall promptly notify the other party by telephone at the
telephone number set forth below, and TPO shall follow its usual
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response practices in the event of any malfunction of, or damage
to, Automatic Warning Devices.

Port Telephone Contact: Telephone No.

TPO Telephone Contact: Telephone No.

3.3 Grade Crossinq Reconstruction. The parties acknowledge that certain
maintenance procedures may cause an increase in the surface elevation of grade
crossings, and that TPO may, from time to time, need to perform additional
maintenance or reconstruction work in order to prevent unsafe elevation differentials
between the tracks used by TPO and other tracks. TPO wil be responsible for any
such maintenance and reconstruction work of any such grade crossings.

SECTION 4. Construction of Additions and Alterations.

4.1 Desiqn and Construction Standards. The design and construction of any

Additions and Alterations on the Corridor shall comply with all applicable laws, rules and
regulations. The party constructing Additions and Alterations shall follow its customary
safety procedures and shall use reasonable efforts to perform work on Additions and
Alterations at such times and in such manner as not to materially interfere with, delay or
endanger the equipment, Facilities or other facilities of the otner party. .

4.2 Desiqn Review. In the course of designing Additions and Alterations, the
constructing party shall reasonably notify and consult with the other party with respect to
the design and construction of the Additions and Alterations. If requested by the other
party, the constructing party shall deliver to the other party for review and comment
copies of each set of plans for Additions and Alterations during the planning and design
process. The other party shall notify the constructing party in writing within fifteen (15)
days after its receipt of the plans as to whether it wishes to comment on the plans. If
so, then the other party shall have the right to provide the constructing party, within
thirty (30) days after the other party's receipt of any such set of plans, written comments
and suggestions regarding such plans. If the other party timely disapproves such plans,
the parties shall meet within fifteen (15) days after disapproval to negotiate in good faith
to develop plans acceptable to both. If the parties are unable to agree upon changes to
the plans, either party may submit the matter to arbitration pursuant to Section 11.
Upon completion of final plans, the constructing party shall give a copy of the final plans
to the other party for review to ensure the incorporation of all agreed-upon changes to
the plans.
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4.3 Grade Separation Projects. In the event of a public grade separation
project, TPO shall be solely responsible for any costs assessed thereunder. If TPO
determines that a proposed grade separation project is desirable and is not feasible
unless TPO contributes more than the costs that would be assessed to TPO under
applicable laws, then Port agrees to consider in good faith the desiral;ilty of the
proposed project and whether TPO's additional contribution should be reimbursed by
Port; provided, however, that Port shall have no obligation to reimburse TPO for such
additional contribution except to consider it in good faith as provided above.

SECTION 5. Operations.

5.1 TPO's Operations. TPO shall have exclusive authority to manage, direct
and control all activities on the Corridor to provide Freight Rail Service and Excursion
Rail Service, including, without limitation, the operations of all trains, locomotives, rail
cars and rail equipment, and the movement and speed of the same on the Corridor.

SECTION 6. Access.

6.1 Reciprocal Access and Notice Riahts. Subject to the procedures set forth
below, and to be in compliance with all applicable rules and regulations of the FRA, the
parties shall have the following reciprocal access rights:

(a) Port may enter upon the Corridor for the purposes set forth in
Sections 3.1 and 3.2.

(b) In the event of an emergency of any kind, Port may enter upon
the Corridor (i) to warn TPO's trains by any reasonable means,
including, without limitation, use of f1aggers or placement of
torpedoes upon TPO's tracks, or (ii) in the event of a wreck or
derailment of train or equipment, to clear the train, equipment or
other debris from TPO's tracks. Port shall provide immediate
notice of such events to TPO's dispatcher by radiotelephone.

(c) Security personnel of either party in pursuit of a criminal suspect
may enter upon the Corridor for the purposes of apprehending
the suspect.

(d) TPO may enter upon the Port Property for the purposes set forth
in Sections 2.1 and 3.1.
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(e) Except for emergencies when reasonable notice under the
circumstances shall be given, Port shall give TPO at least forty-
eight (48) hours' prior telephonic notice of any entry onto the
Corridor, and shall not enter upon the Corridor until a valid work
permit is issued by TPO. If flagging is necessary, no entry shall
be made until TPO has made arrangements for flagging.

(f) Any entry by Port (or its contractors, invitees or licensees) on any
portion of the Corridor within twenty feet (20') of the track center
of the Corridor shall be subject to the notice and flagging
requirements under subparagraph (e) above, unless the parties
agree to an alternative procedure.

(g) Hazardous Materials may be brought by TPO onto the Corridor
only to the extent necessary for the purposes for which entry is
allowed under this Section 6, and in all events in compliance with
all applicable Environmental Laws.

(h) In the event of leakage, spilage, release, discharge or disposal
of any Hazardous Materials by TPO (including, without limitation,
by explosion), TPO shall give Port prompt notice of such event,
and at its sole cost and expense, clean or remediate Port's
property to the standards required by law or by any governmental
agency or public body having jurisdiction in the matter. Should
any such leakage, spilage, release, discharge or disposal result
in a fine, penalty, cost, or charge, TPO shall promptly and fully
pay such fine, penalty, cost or charge. TPO shall be responsible
for any such leakage, spilage, release, discharge or disposal by
any third party it admits to the Corridor. TPO shall indemnify,
protect, defend, and hold harmless Port, its trustees, directors,
offcers, employees, agents, contractors, parent corporations and

subsidiaries from and against any and all liabilties or claims for
all loss, damage, injury, and death arising as a result of any such
leakage, spilage, release, discharge or disposaL. The provisions

of this Section 6.1 (h) are in addition to and not in limitation of the
provisions of Section 7 hereof, except that the provisions of
Sections 7.2(a) and 7.2(b) shall govern Losses with respect to
personal injury (including bodily injury and death).

SECTION 7. Liability.

7.1 Assumption of Responsibilty.
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(a) Except as otherwise expressly provided in this Section 7, TPO
wil assume all Losses and will indemnify Port for all Losses
which arise from TPO's presence on the Corridor or on Port
Property without regard to fault, failure, negligence, misconduct,
malfeasance, or misfeasance of TPO or its employees, agents or
servants.

(b) The allocation of responsibility for Losses under this Section 7
applies only to Losses proximately caused by incidents occurring
on or adjacent to the Corridor or Port Property, and arising out of
TPO's presence on the Corridor, or on Port Property.

(c) All costs and expenses incurred in connection with the
investigation, adjustment and defense of any claim or suit shall
be included as part of the Loss for which responsibilty is
assumed under the terms of this Section 7, including, without
limitation, salaries or wages and associated benefits of, and out-
of-pocket expenses incurred by or with respect to, employees of
either party engaged directly in such work and a reasonable
amount of allocated salaries and wages of employees providing
support services to the employees so engaged directly in such
work.

7.2 Allocation of Responsibilities.

(a) Invitees. Losses arising out of personal injury (including bodily
injury and death) to, or property damage suffered by, an invitee
of either party shall be the responsibility of and borne and paid
solely by TPO, except as otherwise provided in Section 7.2(a)(i)
and Section 7.3. Consultants and contractors of TPO, and any
person who is on, or has property on, a train or other rolling stock
operated by or for' the account of TPO or admitted to operate on
the Corridor (other than an employee of TPO engaged in
performing duties for TPO), shall rebuttably be presumed to be
an invitee ofTPO.

(i) If an invitee of Port is negligent and causes Losses to TPO
or Port, Port wil be responsible for such Losses and wil
indemnify TPO.

(b) Persons Other Than Invitees. Except as provided in Section 7.3,
Losses arising out of personal injury (including bodily injury and
death) to, or property damage directly suffered by any person
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who is not an invitee of Port or TPO (including, without limitation,
Port, TPO, employees of Port or TPO while engaged in the
performance of their duties as an employee, persons in adjacent
public streets (including public sidewalks), and trespassers), shall
be the responsibility of and borne and paid exclusively by TPO.

(c) Unenforceabilitv. If any ofthe provisions of this Section 7.2
would otherwise be prohibited by or unenforceable under the
laws of Washington State (including a determination by a final
judgment of a Washington State court with jurisdiction that
indemnification under the circumstances involved is against the
public policy of Washington State), the indemnity provided by
such provision shall be deemed to be limited to and operative
only to the maximum extent permitted by law. Without limitation,
if it is determined by a final judgment of a Washington State court
with jurisdiction that any law or public policy of Washington State
prohibits the indemnification of a party for its own sole negligence
in any instance covered by the provisions of this Section 7.2,
those provisions shall be deemed to exclude indemnification for
such party's sole negligence but to permit full indemnification, as
specified in this Section 7.2, if both parties were negligent.

7.3 Excluded Conduct. "Excluded Conduct" shall mean conduct by a

supervisory level or higher employee of one of the parties, which such conduct is
alleged in a properly filed complaint by a plaintiff or plaintiffs as the basis for an award of
exemplary or punitive damages under Washington State law, and actually results in an
award of exemplary or punitive damages by a jury after trial of the issues and
exhaustion of judicial appeals which would permit the award of exemplary or punitive
damages. Neither part shall be indemnified for any Loss resulting from its own
Excluded Conduct, and in any such case such party shall be responsible for and bear
the Loss in proportion to its relative degree of fault and be responsible for and bear all
exemplary or punitive damages, if any, resulting from its Excluded Conduct. If a party
asserts that the other was guilty of Excluded Conduct and denies liability for
indemnification of the other party based thereon, the party asserting such Excluded
Conduct shall have the burden of proof in establishing such conduct.

7.4 Scope of Indemnification. In any case where a party is required under the
provisions of this Section 7 to bear a Loss, it shall pay, satisfy
and discharge such Loss and all judgments that may be rendered
by reason thereof and all costs, charges and expenses incident
thereto, and such party shall forever indemnify, deferid and hold
harmless the other party and its commissioners, trustees,
directors, offcers, agents, employees, shareholders, parent

Operations and Maintenance Agreement 5-2-08

11



corporations, subsidiaries and affiliated companies, or
governmental entities from, against and with respect to any and
all Losses which arise out of or result from the incident giving rise
thereto. TPO hereby waives any immunity TPO may have under
applicable workers' compensation benefit or disability laws
(including but not limited to Title 51 RCW) in connection with the
foregoing indemnity. Such waiver shall not prevent TPO from
asserting such immunity against any other person or entities.
TPO AND PORT AGREE AND ACKNOWLEDGE THAT THIS
PROVISION IS THE PRODUCT OF MUTUAL NEGOTIATION.

(b) TPO shall indemnify, hold harmless and defend Port from any
and all Railroad Unemployment Insurance Act (45 U.S.C.A. §§
351 et seq.), Railroad Retirement Act (45 U.S.C. §231 et seq.),
Railway Labor Act (45 U.S.C. Sec. 151 et. seq.), Federal
Employers Liabilty Act (45 U.S.C. Sec 51 et. seq.), common
carrier obligations pursuantto (49 U.S.C. Sec. 10101 .et. sea),
and any Federal rail safety legislation, that arise from TPO's use
of the Corridor and the Port Property.

7.5 Procedure.

(a) If any claim or demand (short of a lawsuit) shall be made by any
person against an indemnified party under this Section 7, the
indemnified party shall, within thirt (30) days after actual notice
of such claim or demand, cause written notice thereof to be given
to the indemnifying party, provided that failure to notify the
indemnifying party shall not relieve the indemnifying party from
any liability which it may have to the indemnified party under this
Section 7 except to the extent that the rights of the indemnifying
party are in fact prejudiced by such failure. The indemnifying
party shall have the right, at its sole cost and expense, to control
(including the selection of counsel reasonably satisfactory to the
indemnified party) or to participate in the defense of, negotiate or
settle, any such claim or demand, and the parties agree to
cooperate fully with each other in connection with any such
defense, negotiation or settlement. In any event, the indemnified

party shall not make any settlement of any claims or demands
which might give rise to liabilty on the part of the indemnifying

. party under this Section 7 without either providing the
indemnifying party with a full release with respect to such liability
or obtaining the prior written consent of the indemnifying party,
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which consent shall not be unreasonably withheld, conditioned or
delayed.

(b) In the event any lawsuit is commenced against either party for or
on account of any Loss for which the other party may be solely or
jointly liable under this Agreement, the party sued shall give the
other party timely written notice of the pendency of such action,
and thereupon the party so notified may assume or join in the
defense thereof. If the party so notified is liable therefor under
this Agreement, then, to the extent of such liability, such part
shall defend, indemnify and save harmless the party so sued
from Losses in accordance with the liability allocations set forth in
this Agreement. Neither party shall be bound by any judgment
against the other party unless it shall have been so notified and
shall have had reasonable opportunity to assume or join in the
defense of the action. When so notified and the opportunity to
assume or join in the defense of the action has been afforded,
the party so notified shall, to the extent of its liability under this
Agreement, be bound by the final judgment of the court in such
action.

(c) Subjectto the provisions of Section 7.5(a), on each occasion that
the indemnified party is entitled to indemnification or
reimbursement under this Section 7, the indemnifying party shall,
at each such time, promptly pay the amount of such
indemnification or reimbursement. If the indemnified party is
entitled to indemnification under this Section 7 and the
indemnifying party does not elect to control any legal proceeding
in connection therewith, the indemnifying party shall pay to the
indemnified party an amount equalto the indemnified party's
reasonable legal fees and other costs and expenses arising as a
result of such proceeding.

(d) Any dispute between the parties as to the right to indemnification
or the amount to which it is entitled pursuant to such right with
respect to any matter shall be submitted to arbitration pursuant to
Section 11 of this Agreement.

7.6 Compliance With Laws. Both parties shall comply with all applicable
federal, state and local laws and regulations, and all applicable rules, regulations or
orders promulgated by any court, agency, municipality, board or commission. If any
failure of either party to comply with such laws, regulations, rules or orders in respect to
that party's use of the Corridor results in any fine, penalty, cost or charge being
Operations and Maintenance Agreement 5-2-08

13

/



assessed against the other party, or any Loss, the party which failed to comply agrees
to reimburse promptly and indemnify, protect, defend (with counsel reasonably
acceptable to the indemnified party) and hold harmless the other party for such amount.

7.7 Delavllnterruption of Service. Port shall not be held liable for any delay or

interruption to the trains, locomotives or cars of TPO unless due to Excluded Conduct or
except as otherwise provided for in Section 7.2(a)(i)

7.8 No Limitation on Risk Allocation. The provisions of this Section 7 shall
apply notwithstanding the provisions of Section 8. In no event shall the indemnification
provisions of this Section 7 be limited to the insurance coverage required under Section
8.

7.9 Statutory Defenses. All statutory defenses and limitations applicable to
Port shall be retained by Port with respect to parties other than TPO, and none are
intended to be waived with respect to parties other than TPO by Port under this
Agreement.

SECTION 8. Insurance.

8.1 TPO Insurance.

(a) (TPO shall obtain and maintain general liability insurance written
on an "occurrence" basis, with minimum limits of r 1
Dollars ($ ) per occurrence. Coverage for punitive
damages shall be included to the extent such coverage is
permitted under Washington State law. Insurance shall be
placed with a company having a current Best's Insurance Guide
Rating of at least A, or equivalent, and which is a carrier admitted
as an insurer by the Washington State Offce of the Insurance
Commissioner. TPO may self-insure to an amount not to
exceed r 1 Dollars ($ ), provided that
total coverage limits (self-insurance plus excess liability
insurance) are at least r 1 Dollars ($ )
per occurrence, provided, however, that this sentence shall not
inure to the benefit of TPO's successors or assigns absent the
reasonable written consent of Port. In the event Port does not
reasonably consent to self-insurance by a successor or assign of
TPO, the self-insured amount for such successor or assign shall
not exceed r 1 Dollars ($ ). The
foregoing policy limits shall be adjusted by the parties every three
(3) years to reflect industry standards, liability claim trends and
market conditions. In any event, however, the total coverage
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(self-insurance plus excess liabilty) shall not be less than
r 1 Dollars ($ ). The foregoing self-
insurance limit shall not exceed percent L%) of the total
coverage limits (self-insurance plus excess liability insurance)
maintained by TPO; provided, however, that the foregoing self-
insurance limit may be increased by up to an additional _
percent L %) of the total coverage limits if TPO provides
adequate security acceptable to and approved by Port for the
increased self-insurance amount over and above the initial
percent L%) limit.)

(b) TPO's insurance shall be primary with respect to its obligations
under this Agreement and with respect to the interest of the Port
as an additional insured. TPO shall provide Port with evidence
that it has named the Port as an additional insured under TPO's
policy. Any other insurance maintained by an additional insured
shall be excess of the coverage herein defined as primary and
shall not contribute with it.

(c) TPO's insurance shall be maintained for the full term of this
Agreement and shall not be permitted to expire or be canceled or
materially changed. Each such insurance policy shall be
endorsed to state that coverage shall not be suspended, voided,
canceled, or reduced in coverage or limits except after thirty (30)
days' prior written notice has been given to each insured and
additional insured.

(d) Prior to the Effective Date, TPO shall provide Port with certified
copies of its policies, as well as certificates of insurance and
endorsements evidencing the insurance required by this Section.

. Certificates of insurance shall be issued on the ACORD or
equivalent form.

(e) All statutory defenses and limitations applicable to TPO shall be
retained by TPO with respect to parties other than Port, and none
are intended to be waived with respect to parties other than Port
by TPO by the acquisition of insurance by TPO or under this
Agreement.

8.2 Failure to Maintain Insurance. A failure of TPO to maintain the insurance

required by this Section 8 shall not relieve TPO of any of its liabilities or obligations
under this Agreement.
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8.3 Waiver of SubroQation. Every policy of insurance required under this
Section 8 to be held by TPO shall include a waiver of all rights of subrogation against
Port.

SECTION 9. Compensation and BillinQ.

9.1 Invoices. Any Invoice or Invoices submitted to the parties under this
Agreement ("Invoice" or "Invoices") must be itemized with a detailed description of the
work performed, the date of such work, the person performing such work, the time
expended and the associated hourly biling rate or charge for such work, and any
reimbursable expenses (including, without limitation, the cost of materials used)
incurred in the performance of the work. The party requesting reimbursement shall
certify that it has actually incurred the expenses set out in its Invoice. Invoices for
reimbursable expenses may not exceed the out-of-pocket expense for such items.
Invoices shall be paid within thirty (30) days after receipt thereof by the payor. If a party
disputes any items on an Invoice, that party may deduct the disputed item from the
payment, but shall not delay payment for the undisputed portions. The amounts and
reasons for such deductions, if any, shall be documented to the other party within thirty
(30) days after receipt of the Invoice. Once documentation is given for the disputed
amounts, and accepted by the paying party, the disputed amounts shall be paid by the
paying party with fifteen (15) days after receipt of the documentation. No Invoice shall
be submitted later than one hundred twenty (120) days after the last day of the calendar
month in which the reimbursable expense or cost covered thereby is incurred.

9.2 Audit. So much of the books, accounts and records (except for privileged
or confidential records) of each party hereto as are related to the subject matter of this
Agreement shall at all reasonable times be open to inspection and audit by the
authorized representatives and agents of the parties. All accounting records and other
supporting papers shall be maintained for a minimum of three (3) years from the date
thereof. If work relating to this Agreement is funded in whole or in part by a federal
grant, the Comptroller General of the United States and authorized representatives of
the federal agency furnishing the grant shall have the right to examine and audit such
books, accounts, and records in accordance with applicable federal laws and
regulations.

9.3 SupportinQ Documentation. Upon request, a party disputing the accuracy
of any Invoice shall be entitled to receive from the invoicing party copies of such
supporting documentation and/or records as are kept in the ordinary course ofthe
invoicing party's business and which are reasonably necessary to. verify the accuracy of
the Invoice as rendered.

Operations and Maintenance Agreement 5-2-08

16

i
I

I



9.4 Fees. TPO shall pay Port $ per month in rental compensation
for use of the Corridor. This amount shall escalate by when carloadsexceed per

SECTION 10. Coordination.

10.1 Coordination Committee. Port and TPO shall establish a Coordination
Committee consisting of at least two (2) representatives of each party. The
Coordination Committee shall be a forum for the parties to share information, discuss
matters submitted by one party to the other party for review and/or approval, and seek
resolution of any issues between the parties with respect to this Agreement. The
Coordination Committee shall meet regularly (in person or telephonically) and also as
necessary to address issues between the parties that require prompt resolution.

SECTION 11. Bindinq Arbitration.

11.1 Controversies Subject to Arbitration. Any and all claims, disputes or
controversies between Port and TPO arising out of or concerning the interpretation,
application, or implementation of this Agreement that cannot be resolved by the parties
through the Coordination Committee or by negotiations shall be submitted to binding
arbitration administered by the American Arbitration Association ("AA") under its
Commercial Arbitration Rules, except as otherwise provided in this Section 11. If the
AA discontinues promulgation of the Commercial Arbitration Rules, the parties shall
use the ÄA's designated successor rules, and if the AA does not designate
successor rules, the parties shall agree on other rules. The judgment on the award
rendered by the arbitrator may be entered .in any court having jurisdiction thereof.

11.2 Selection of Arbitrator. In the event a claim, dispute or controversy arises,
either party may serve a written demand for arbitration upon the other party. If the
claim, dispute or controversy is not resolved by the parties within thirty (30) days after
the service of the demand, the matter shall be deemed submitted to arbitration. If within
forty (40) days after service of the demand, the parties have not selected a single
arbitrator, each party shall within an additional ten (10) days thereafter select an
arbitrator. (In such case, if either party has not selected an arbitrator within ten (10)
days after receipt of notice that the other party has selected an arbitrator, the arbitrator
selected by the other party shall arbitrate the claim, dispute or controversy.) The two
selected arbitrators shall select a third arbitrator. If the two arbitrators are unable to
agree upon the third arbitrator within ten (1 0) days of the selection of the two selected
arbitrators, the AA shall select the third arbitrator. The arbitrator(s) shall be
disinterested.
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11.3 Expedited Arbitration Schedule.

(a) In the event either party reasonably finds that the issues of any
claim, dispute or controversy are likely to directly, imminently,
materially and adversely affect human health or safety, either
party may request, in the arbitration demand delivered pursuant
to Section 11.2, an expedited arbitration procedure as set forth in
this Section 11.3 solely for the purpose of obtaining a provisional
remedy thàt by law or in equity. could be imposed in a court
proceeding against a rail carrier subject to the jurisdiction of the
Surface Transportation Board (e.g., temporary restraining order,
preliminary injunction or injunction).

(b) Within five (5) days after service of a demand for expedited
arbitration, the parties shall agree on an arbitrator. If the parties
fail to agree on an arbitrator within such five-day period, each
party shall within two (2) days select an arbitrator. In such case,
if either party has not selected an arbitrator within two (2) days
after receipt of notice that thé other party has selected an
arbitrator, the arbitrator selected by the other party shall arbitrate
the claim, dispute or controversy. The two selected arbitrators
shall select a third arbitrator. If the two arbitrators are unable to
agree upon the third arbitrator within two (2) days of the deadline
for the selection of the two selected arbitrators, the AA shall
select the third arbitrator. The arbitrator(s) shall be disinterested.

(c) The expedited arbitration hearing shall commence no later than
ten (10) days after service of a demand for expedited arbitration
and shall be concluded on the same day. The arbitration .

decision shall be rendered by the arbitrator(s) in writing on or
before the day following the arbitration hearing.

(d) Prior to rendering any decision, the arbitrator must find that the
issues of the claim, dispute or controversy are likely to directly,
imminently, materially and adversely affect human health or
safety. In the event the arbitrator finds that the foregoing criteria
have not been met, the proceeding shall be dismissed without
prejudice and the parties shall proceed with the arbitration
procedure and schedule set forth in Sections 11.1 and 11.2;
provided, however, that no new demand for arbitration need be
served by the party demanding arbitration.
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.11.4 Pendinq Resolution. During the pendency of such arbitration proceedings,
the business and the operations to be conducted, and compensation for service under
this Agreement, to the extent that they are the subject of such controversy, shall
continue to be transacted, used and paid in the manner and form existing prior to the
arising of such controversy, unless the arbitrator shall make a preliminary ruling to the
contrary.

11.5 Cost of Arbitration. Each party solely shall bear the attorneys' fees, costs
and expenses incurred by it in connection with such arbitration; provided, however, the
arbitrator shall have the power to award attorneys' fees and. costs to either party if the
arbitrator determines in its reasonable discretion that the position of the other party to
the arbitration was frivolous.

SECTION 12. Term and Termination.

12.1 Term. The initial term of this Agreement shall expire on the 10th
anniversary of the Execution Date. So long as TPO is not in default with respect to a
material term or condition of this Agreement, TPO may elect to continue this Agreement
for one (1) additional renewal term of 10 years by giving Port written notice of such
intent at least one (1) year prior to the expiration of the initial term. Notwithstanding the
foregoing, this Agreement shall terminate 60 days after written notice by Port to TPO
that TPO is in default with respect to a material term or condition of this Agreement,
which default has not been cured on or prior to such 60th day.

12.2 Termination for Abandonment. in the event that TPO, or a permitted
successor or assign, lawfully abandons, discontinues or otherwise lawfully ceases to
provide Freight Rail Service on the Corridor by obtaining any necessary authority or
exemption from the Surface Transportation Board ("STB"), Port may choose to (1)
terminate this Agreement upon ninety (90) days written notice to TPO; or (2) terminate
all the rights of TPO, or that of a permitted successor or assign, to provide Freight Rail
Service over the Corridor under this Agreement. Notwithstanding the previous sentence,
after the termination of this Agreement under this Section 12.2, TPO may, with Port's
approval, continue to provide Excursion Rail Service over the Corridor. In all events,
TPO shall remain liable for all accrued or continuing obligations under this Agreement,
and all obligations required upon termination and surrender of the Corridor.

12.3 Offers of Financial Assistance ("OFA"). In the event TPO, or a permitted
successor or assign, seeks STB authority (or an exemption therefrom) to abandon any
portion or segment of the Corridor, if TPO receives an OFA with respect thereto, TPO
shall promptly notify Port, Port (or its designee) shall submit its own OFA and TPO shall
accept the OFA submitted by Port (or its designee) for the offer amount of $1.
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12.4 Railbankinq. In the event TPO, or a permitted successor or assign, seeks
STB authority (or an exemption therefrom) to abandon any portion or segment of the
Corridor, if Port, King County ("County"), or the designee of either of them timely files
with the STB a Statement of Wilingness to Assume Financial Responsibility ("SWAFR")
meeting the requirements of the STB's regulations, TPO shall file with the STB: (i) an
expression of willngness to enter into a railbanking/trail use agreement; (ii) a statement
that TPO and Port, or TPO and County, or TPO and such designee, have entered into
such an agreement; and (ii) a request that the STB issue a Notice of Interim Trail Use
("NITU") or a Certificate of Interim Trail Use ("CITU") (as appropriate). Upon the
effective date of each such NITU or CITU, TPO shall transfer to Port, (or Port's
designee) TPO's right to restart freight rail service on the portion of the Corridor that is
the subject of the SWAFR.

12.5 Bindinq Successors; Assiqnment. This Agreement shall be binding upon,
and inure to the benefit of, the parties hereto and their respective permitted successors
and assigns, except that TPO may not assign its rights and obligations under this
Agreement without the prior written consent of Port, which consent may not be
unreasonably denied, delayed or conditioned. Any assignment, encumbrance or other
transfer in violation of the foregoing shall be void. Port may assign its rights and
obligations under this Agreement freely.

12.6 Notices. Except as otherwise expressly provided in this Agreement, all
notices and other communications under this Agreement shall be in writing and shall be
deemed to have been duly given (a) on the date of delivery, if delivered personally to
the party to whom notice is given, or if made by telecopy directed to the applicable
telecopy number listed below and the transmission is confirmed by mail as provided
under (b) below which is deposited on the first business day after the transmission, or
(c) at the earlier of actual receipt or the third business day following deposit in the
United States mail, postage prepaid. Notices and other communiætions shall be
directed to the parties at the addresses shown below. A party may change its person
designated to receive notice, its telecopy number or its address from time to time by
giving notice to the other party in accordance with the procedures set forth in this
Section.

Port: PORT OF SEATTLE
(ADDRESS)
Telephone No.

T elecopy:

TPO: (THIRD PARTY OPERATOR)
(ADDRESS)
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Telephone No.

T elecopy:

12.7 Headinqs. The section and subsection headings in this Agreement are for
convenience only and shall not be used in its interpretation or considered part of this
Agreement.

12.8 Inteqration. Amendment. and Waiver. This Agreement controls all the
rights and obligations of TPO and Port as to the operation of Freight Rail Service and
Excursion Rail Service on the Corridor. (The License controls all the rights and
obligations of TPO and Port as to the operation of Excursion Rail Service on the
Excursion Spur). This Agreement is the entire agreement, and supersedes all prior and
contemporaneous agreements, representations, and understandings of the parties
concerning the subject matter hereof. No supplement, modifcation, or amendment of
this Agreement shall be binding unless executed in writing by both of the parties. No
waiver of any provision of this Agreement shall be deemed, or shall constitute, a waiver
of any other provisions, whether or not similar, nor shall any waiver constitute a
continuing waiver. No waiver shall be binding unless executed in writing by the partymaking the waiver. .

12.9 Coùnterparts. This Agreement may be executed in any number of
counterparts, and bydifferent parties in separate counterparts, each of which, when
executed and delivered, shall be deemed to be an original and all of which counterparts
taken together shall constitute but one and the same instrument. Facsimile signatures
shall be deemed original for all purposes.

12.10 Governinq Law. This Agreement shall be construed and interpreted in
accordance with the laws of Washington State.

12.11 Time of Essence. Time is of the essence of each and every provision of
this Agreement.

12.12 Aqreement Runs With Land; Recordation. This Agreement is made for
the benefi of the Corridor and shall run with the land, except that any parcel transferred
by a party to an unaffliated person or entity for purposes other than rail operations or
trail use that does not contain any facilities used in connection with the rail operations
intended by this Agreement shall be deemed removed from the Corridor or Port
Property as applicable. This Agreement shall bind and inure to the benefit of the
parties' respective successors in interest in the Corridor to the extent stated in the prior
sentence. This Agreement shall be recorded, and each party, upon request of the other
party, agrees to execute a document in recordable form evidencing the removal of any
parcel from the Corridor or the Port Property.
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12.13 Not for the Benefit of Others. This Agreement and each and every
provision herein is for the exclusive benefit of the parties hereto and not for the benefit
of any third party. Nothing herein shall be construed to create or increase any right in
any third party to recover by way of damages or otherwise against either of the parties
hereto.

12.14 Attorneys' Fees. If any legal action or any arbitration or other proceeding
is brought for the enforcement or interpretation of this Agreement, or because of an
alleged dispute, breach, default or misrepresentation in connection with any of the
provisions of this Agreement, the prevailing party or parties shall be entitled to recover
reasonable attorneys' fees and other costs in connection with that action or proceeding,
in addition to any other relief to which it or they may be entitled.

12.15 ReQulatorv Requirements. If any governmental agency imposes any
requirement on either or both of Port and TPO which Port can reasonably demonstrate
would not have been imposed but for TPO's use of the Corridor for TPO's Freight Rail
Service or Excursion Rail Service, the entire cost of compliance shall be borne solely by
TPO, including, without limitation, costs and expenses for construction and maintenance
of improvements, relocation of Facilities, implementation of safety procedures, and the
filing of or participation in regulatory proceedings. Both parties shall reasonably
cooperate to ensure compliance with all such governmental requirements.
Notwithstanding the foregoing sentence, TPO's cooperation shall not include any
modifcation to, or restriction of, its operations in the Corridor; provided, however, that
TPO's cooperation may include modifications to the Facilities to the extent such
modifications do not restrict TPO's operations, and subject to TPO's obligation to bear
all costs and expenses thereof.

IN WITNESS WHEREOF, the parties hereto have executed this Agreement
effective as of the Execution Date.

PORT OF SEATTLE,
a Washington Municipal Corporation

By:
Name:
Title:

(THIRD PARTY OPERATOR),
a corporation
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STATE OF WASHINGTON )
) 55.COUNTY OF )

On ,200_, before me, a Notary Public in and for said
County and State, personally appeared , of the PORT
OF SEATTLE, a Washington Municipal Corporation, personally known to me (or proved
to me on the basis of satisfactory evidence) to be the persons whose names are
subscribed to the within instrument, and acknowledged to me that they executed the
same in their authorized capacities, and that by their signatures on the instrument the
persons, or the entity upon behalf of which the persons acted, executed the instrument.

WITNESS my hand and official seaL.

Notary Public

(SEAL)

STATE OF WASHINGTON )
) 55.COUNTY OF )

On ,200_, before me, a Notary Public in and for said
County and State, personally appeared ,of (THIRD PARTY
OPERATOR), a corporation, personally known to me (or proved to me
on the basis of satisfactory evidence) to be the persons whose names are subscribed to
the within instrument, and acknowledged to me that they executed the same in their
authorized capacities, and that by their signatures on the instrument the persons, or the
entity upon behalf of which the persons acted, execut~d the. instrument.

WITNESS my hand and official seaL.

Notary Public

(SEAL)
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Exhibit A

Purchase and Sale Agreement
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Exhibit B

Grant of Railroad Easement
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EXHIBIT D

Railroad Right-Of-Way License Agreement
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RAILROAD RIGHT OF WAY LICENSE

by and between

THE PORT OF SEATTLE

and

(THIRD PARTY OPERATOR)

, 2008
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RAILROAD RIGHT OF WAY LICENSE

THIS RAILROAD RIGHT OF WAY LICENSE ("License") is made this _ day of
_,2008 ("Effective Date"), between the PORT OF SEATTLE, a Washington municipal

corporation ("Port") and (THIRD PARTY OPERATOR), a corporation ("TPO").

RECITALS

A. Pursuant to the Purchase and Sale Agreement and the Donation Agreement between Port

and BNSF Railway Company, a Delaware corporation ("BNSF"), both dated as of
200_ (the "Acquisition Agreements") Port acquired BNSF's right, title and interest in BNSF's
railroad right of way (i) from milepost 5.0 in Renton, Washington to and including the railroad
bridge at milepost 38.25 in Snohomish County, Washington, and (ii) from milepost 0.0 in
Woodinvile south to milepost 7.3 in Redmond (the "Redmond Spur") (together, the
"Woodinvile Subdivision"), as shown on and described in Exhibit A attached hereto and
incorporated herein.

B. Port and TPO have entered into an Operations and Maintenance Agreement (the "O&M

Agreement") setting forth their respective rights and obligations with respect to freight rail
operations, Excursion Rail Service,. and maintenance on portions of the Woodinvile Subdivision
from milepost 23.8 in Woodinvile, King County, Washington north to milepost 38.25 in
Snohomish, Snohomish County, Washington (the "Corrdor"), as described in Exhibit B
attached hereto and incorporated herein.

C. TPO also desires the right to use and operate the Excursion Spur, a portion of the
Woodinvile Subdivision and further described below, for Excursion Rail Service (as defined in
Section 1.4 below).

D. Port is wiling to grant TPO the right to use and operate the Excursion Spur in the manner
described in this License.

AGREEMENT

NOW, THEREFORE, in consideration ofthe mutual covenants in this License and other
good and valuable consideration, the receipt and sufficiency of which are acknowledged, the
parties agrèe as follows:

Section 1. Definitions.

For the purposes ofthis License, the following terms shall have the following meanings:

1.1 "Additions and Alterations" means any improvements constrcted by or on behalf

of either party on the Corrdor after the Effective Date, including, without
limitation, additions, alterations and betterments of any Facilities, and any
construction, reconstrction, modifications and renewals thereof or any

reconstruction, modification or renewal of additional Facilities, but excluding
maintenance items.
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1.2 "Automatic Warning Devices" means traffic control devices at railroad-street at-
grade crossings and at railroad-pedestrian at-grade crossings, including, without
limitation, any combination of flashing light signals, bells, automatic gates, active
advance warning devices, highway traffic signals and their associated activation
and control devices, control relays and batteries, microprocessor technology, and
associated electrical circuitry.

1.3 "Environmental Law" means any and all applicable laws, statutes, regulations,
enforceable requirements, orders, decrees, judgments, injunctions, permits,
approvals, authorizations, license, permissions or binding agreements issued,
promulgated or entered into by any governental agency having jurisdiction over
the environmental condition of the Excursion Spur, relating to the environment, to
preservation or reclamation of natural resources, or to the management, release or
threatened release of contaminants or noxious odors, including, without
limitation, the Hazardous Materials Transportation Act, the Comprehensive
Environmental Response, Compensation and Liability Act of 1980, as amended
by the Superfund Amendments and Reauthorization Act of 1986 ("CERCLA"),

. the Solid Waste Disposal Act, as amended by the Resource Conservation and
Recovery Act of 1 976, and the Hazardous and Solid Waste Amendments of 1984,
the Federal Water Pollution Control Act, as amended by the Clean Water Act of
1977, the Clean Air Act of 1970, as amended by the Clean Air Act Amendments
of 1990, the Tòxic Substances Control Act of 1976, and any similar or
implementing state law, and all amendment or regulations promulgated
thereunder.

1.4 "Excursion Rail Service" means the deployment and operation of trains using the

facilities for purposes other than hauling common carrer freight or in service
other than freight rail operations over and on the Excursion Spur. This could
include but not be limited to dinner train operations.

1.5 "Excursion Spur" means (i) that portion of the Woodinvile Subdivision from
milepost 23.8 in Woodinville south to milepost 11.9 in Bellevue and (ii) that
portion of the Redmond Spur from milepost 0.0 in Woodinvile south tò milepost
1.86 in Woodinvile, Washington.

1.6 "Facilities" means all rails, fastenings, switches, switch mechanisms and frogs

with associated materials, ties, ballast, signals and communications devices (and
associated equipment), drainage facilities, Automatic Warning Devices, traction
power substations, overhead catenary systems, bumpers, roadbed, embankments,
bridges, trestles, culverts, and any other structures or things necessary for the
support hereof and, if any portion thereof is located in a thoroughfare, the term
includes pavement, crossing planks and other similar materials or facilities used in
lieu of pavement or other street sudacing materials at vehicular and pedestrian
crossings of tracks, and any and all structures and facilities required by lawful
authority in connection with the construction, renewal, maintenance and operation
of any of the foregoing.
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. 1.7 "Hazardous Materials" means any material or substance: (a) the presence of

which requires investigation or remediation under any Environmental Law; or (b)
which is defined as a "hazardous waste," "hazardous substance," "pollutant" or
"contaminant" under any Environmental Law; or ( c) the presence of which on,
under or over adjacent properties constitutes a trespass by the owners ofthe
Excursion Spur and poses a hazard to the health or safety of persons on adjacent
properties; or (d) the presence of which on, under, or over the Excursion Spur
causes a nuisance on adjacent properties and poses a hazard to the health or safety
of persons on adjacent properties.

1.8 "Invoice" is defined in Section 10.1.

1.9 "Loss" or "Losses" means all losses, damages, claims, demands, costs, liabilities,
judgments, fines, fees (including, without limitation, reasonable attorneys' fees)
and expense (including, without limitation, costs of investigation, defense,
expenses at arbitration, tral or appeal and without institution of arbitration or suit,
and, with respect to damage or destruction of property, cleanup, repair and
replacement expenses) of any nature arsing from or in connection with death or
injury to persons, including, without limitation, employees or tenants of the
parties, or damage to or destruction of prop~rty, including, without limitation,
property owned by either of the paries or their tenants, in connection with
Excursion Rail Service on the Excursion Spur.

1.10 "Multipurpose Easement" means that certain easement between Port and King
County, a home rule charter county and political subdivision of the State of
Washington ("County") pursuant to which the County acquired certain rights on
those portions ofthe Woodinvile Subdivision from (i) milepost 23.8 in
Woodinvile south to milepost 5.0 in Renton, and (ii) the Redmond Spur,
including the right to develop, construct and operate a recreational trail consistent
with rail or other transportation uses thereon.

1.1 1 "O&M Agreement" has the meanng set forth in Recital B.

1. 1 2 "Purchase Agreement" has the meaning set forth in Recital A.

1.13 "Term" has the meaning set forth in Section 6~

Section 2. TPO's Rights and Obligations.

2.1 Subject to transportation uses permitted by the Port as provided in Section 2.5,

TPO shall have the exclusive right and obligation to provide, by itself and/or by
or through any entity designated by TPO, Excursion Rail Service on and over the
Excursion Spur.

2.2 TPO shall have the exclusive authority to manage, direct and control all activities
related to the provision of Excursion Rail Service on the Excursion Spur,
including, without limitation, the operation of all trains, locomotives, rail cars and
rail equipment, and the movement and speed of the same on the Excursion Spur.
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2.3

2.4

2.5

2.6

Section 3.

3.1

Section 4.

4.1

TPO shall employ and discharge all personnel required to perform TPO's
Excursion Rail Service, shall comply with all governental laws, rules,
regulations and orders applicabte to TPO's Excursion Rail Service, and shall pay
all real property taxes separately levied on TPO's rights under this License and
for all utilities consumed by TPO in carrng out TPO's Excursion Rail Service.
All equipment and materials required for TPO's Excursion Rail Service shall be
provided by TPO at the sole cost and expense of entities other than Port except as
provided in this License.

TPO acknowledges and agrees that the County is the grantee under the
Multipurpose Easement. TPO agrees that it shall, at all times, cooperate fully
with the County to accommodate any trail uses on the Excursion Spur adjacent to
the Excursion Spur Facilities,

TPO or its designee shall have the right to use existing trackage in the Excursion
Spur for performing Excursion Rail Service as described in this Section.

TPO acknowledges and agrees that, consistent with Section 3, the Port may
permit certain transportation uses on the Excursion Spur (e.g.commuter rail
service) during the Term that are not inconsistent with TPO's rights under this
License. TPO shall cooperate with the Port's permitted transportation users to
ensure the accommodation of such uses on the Excursion Spur.

In addition to all other rights granted to TPO under this License, TPO shall have
the right to utilize the Excursion Spur between milepost 0.0 in Woodinvile and
milepost _ for all head and tail operations necessary for TPO's freight rail
operations under the 0 & M Agreement

Port's Rights and Obligations.

Port shall have the right to use the Excursion Spur and to grant easements,
licenses or permits affecting the Excursion Spur as long as such use, easements,
licensees or permits do not interfere with or create safety hazards for TPO's '
continuous and uninterrpted use of the Excursion Spur under the terms of this
License.

Maintenance, Repair and Replacement Obligations.

General Maintenance, Repair and Replacement Obligations.

(a) Except as otherwise provided in this License, TPO shall provide general

maintenance and maintenance of way services, including without
limitation, inspection, maintenance, repair, installation, alteration and
replacement (as necessary) of all rail traction electrification, signal
systems, trackage, properties and Facilities, including without limitation,
Automatic Warning Devices and grade crossings (including embankents,
crossing panels or planing, pavement and curbing) to the extent the same
are subject to governental requirements in connection with grade
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Section 5.

5.2

crossings, located within the Excursion Spur, in accordance with all
applicable laws, rules and regulations, and in a condition reasonably
suitable for TPO's intended use of the Excursion Spur.

(b) Notwithstanding the provisions of subparagraph (a) above, any damage to
or destruction of Facilities caused by a party or its employees, contractors,
invitees or licensees shall be repaired or replaced at the sole cost of such
pary.

4.2 Remedies.

(a) In the event that TPO, as the responsible pary for maintenance, repair and

replacement of any item, fails to perform its maintenance obligations
under this License, and such failure results in an imminent and substantial
danger to human health or safety or to property, Port may perform such
obligations immediately upon notifyng TPO by telephone at the number
set forth below, and shall be entitled to full reimbursement from TPO
within thirty (30) days after submission of a written Invoice therefor.

(b) In the event that TPO or Port discovers any malfunction of, or damage to,

Automatic Warning Devices, the discovering pary shall promptly notify
the other pary by telephone at the telephone number set forth below, and
TPO shall follow its usual response practices in the event of any
malfunction of, or damage to, Automatic Waring Devices.

Port Telephone Contact: Telephone No.

TPO Telephone Contact: Telephone No.

4.3 Grade Crossing Reconstruction. The parties acknowledge that certain
maintenance procedures may cause an increase in the surface elevation of grade
crossings, and that l'PO may, from time to time, need to perform additional
maintenance or reconstruction work in order to prevent unsafe elevation
differentials between TPO's tracks and other tracks. TPO wil be responsible for
any such maintenance and reconstruction work of any such grade crossings.

Construction of Additions and Alterations.

5.1 Design and Construction Standards. The design and construction of any
Additions and Alterations on the Excursion Spur shall comply with all applicable
laws, rules and regulations. The party constructing Additions and Alterations
shall follow its customary safety procedures and shall use reasonable efforts to
perform work on Additions and Alterations at such times in such manner as not to
materially interfere with, delay or endanger the equipment, Facilities or other
facilities of the other party.

Design Review. In the course of designing Additions and Alterations, the
constrcting party shall reasonably notify and consult with the other party with
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Section 6.

6.2

respect to the design and construction ofthe Additions and Alterations. If
requested by the other pary, the constructing party shall deliver to the other party
for review and comment copies of each set of plans for Additions and Alterations
during the planning and design process. The other party shall notify the
constructing party in writing within fifteen (15) days after its receipt ofthe plans
as to whether it wishes to comment on the plans. If so, then the other party shall
have the right to provide the constructing party, within thirty (30) days after the
other party's receipt of any such set of plans, written comments and suggestions
regarding such plans. Ifthe other party timely disapproves such plans, the parties
shall meet within fifteen (15) days after disapproval to negotiate in good faith to
develop plans acceptable to both. If the parties are unable to agree upon changes
to the plans, either party may submit the matter to arbitration pursuant to Section
13.9. Upon completion of final plans, the constructing pary shall give a copy of
the final plans to the other party for review to ensure the incorporation of all
agreed-upon changes to the plans.

5.3 Grade Separation Projects. In the event of a public grade separation project, TPO
shall be solely responsible for any costs assessed thereunder. IfTPO determines
that a proposed grade separation project is desirable and is not feasible unless
TPO contributes more than the costs that would be assessed to TPO under
applicable laws, then Port agrees to consider in good faith the desirability of the
proposed project and whether TPO's additional contribution should be reimbursed
by Port; provided, however, that Port shall have no obligation to reimburse TPO
for such additional contribution except to consider it in good faith as provided
above.

Effective Date and Term of the License.

6.1 The initial term of this License shall expire on the 10th aniversar of the
Effective Date. So long as TPO is not in default with respect to a material term or
condition ofthis License, TPO may elect to continue this License for one (1)
additional renewal term of ten (10) years by giving Port written notice of such
intent at least one (1) year prior to the expiration of the initial term. (the "Term").
Notwithstanding the foregoing, this License shall terminate sixty (60) days after
written notice by Port to TPO that TPO is in default with respect to a material
term or condition of this License, which default has not been cured on or prior to
such 60th day. In the event the O&M Agreement is terminated under Section 12.2
thereof, TPO may, with Port's written approval and so long as TPO is not in
default under this License or the 0 & M Agreement, continue to provide
Excursion Rail Service over the Corrdor and the Excursion Spur. In such event,
this License wil be amended to include the Corrdor in the expanded Excursion
Spur.

TPO may terminate this License by giving Port not less than sixty (60) days'
notice of termination. Upon such termination, TPO shall have no further right
under this License to use the Excursion Spur.
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Section 7. Access.

7.1 Port may enter upon the Excursion Spur and/or use the Facilities located on the
Excursion Spur, provided that the exercise of such rights by Port shall not
materially interfere with Excursion Rail Service ofTPO or its designees.

7.2 Reciprocal Access and Notice Rights. Subject to the procedures set forth below,
and to be in compliance with all applicable rules and regulations of the Federal
Railroad Administration where applicable, the parties shall have the following
reciprocal access rights:

(a) In addition to its access rights under Section 7.1, Port may enter upon the

Excursion Spur for the purposes set forth in Sections 4.1 and 4.2.

(b) hi the event of an emergency of any kínd, Port may enter upon the

Excursion Spur (i) to warn TPO's trains by any reasonable means,
including, without limitation, use offlaggers.or placement of torpedoes
upon TPO's tracks, or (ii) in the event of a wreck or derailment of train or
equipment, to clear the train, equipment or other debris from TPO's tracks.
Port shall provide immediate notice of such events to TPO's dispatcher by
radiotelephone.

( c) Security personnel of either party in pursuit of a criminal suspvct may

enter upon the Excursion Spur for the purpose of apprehending the
suspect.

(d) TPO may enter upon the Woodinville Subdivision for the puroses set
forth in Section 2 and Section 4.1.

(e) Except for emergencies when reasonable notice under the circumstances

shall bé given, Port shall give TPO at least forty-eight (48) hours prior
telephonic notice of any entry onto the Excursion Spur, and shall not enter
upon the Excursion Spur until a valid work permit is issued by TPO. If
flagging is necessary, no entry shall be made until TPO has made
arangements for flagging..

(f) Any entry by Port (or its contractors, invitees or licensees) on any portion
of the Excursion Spur within twenty feet (20') of the track center of the
Excursion Spur shall be subject to the notice and flagging requirements
under subparagraph (e) above, unless the parties agree to an alternative
procedure.

(g) No Hazardous Materials may be brought by TPO on to the Excursion
Spur.

(h) In the event ofleakage, spilage, release, discharge or disposal of any

Hazardous Materials by TPO (including, without limitation, by explosion)
on the Excursion Spur, TPO shall give Port prompt notice of such event,
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Section 8.

and at its sole cost and expense, clean or remediate the Excursion Spur and
any affected portion of the Woodinvile Subdivision to the standards
required by law or by any governental agency or public body having
jurisdiction in the matter. Should any such leakage, spilage, release,
discharge or disposal result in a fine, penalty, cost, or charge, TPO shall
promptly and fully pay such fine, penalty, cost or charge. TPO shall be
responsible for any such leakage, spilage, release, discharge or disposal
by any third party it admits to the Excursion Spur. TPO shall indemnify,
protect, defend, and hold harmless Port, its trustees, directors, officers,
employees, agents, contractors, parent corporations and subsidiaries from
and against any and all liabilities or claims for all loss, damage, injury, and
death arising as a result of any such leakage, spilage, release, discharge or
disposaL. The provisions ofthis Section 7.2(h) are in addition to and not iii
limitation of the provisions of Section 8 hereof, except that the provisions

. of Sections S.2( a) and (b) shall govern Losses with respect to personal
injury (including bodily injury and death).

Liability.

8.1 Assumption of Responsibility.

(a) Except as otherwise expressly provided in this Section 8, TPO shall
assume all Losses and will indemnify Port for all Losses which arise from
TPO's presence on the Excursion Spur, or on Port Property without regard
to fault, failure, negligence, misconduct, malfeasance, or misfeasance of
TPO or its employees, agents or servants.

(b) TPO shall indemnify, hold harmless and defend Port and County from any
and all Railroad Unemployment Insurance Act (45 U.S.C.A. §§ 351 et
seq.), Railroad Retirement Act (45 U.S.C. §231 etseq.), Railway Labor
Act (45 U.S.C. Sec. 151 et. seq.), Federal Employers Liability Act (45
U.S.C. Sec 51 et. seq.), common carer obligations pursuant to (49 U.S.C.

Sec. 10101 et. seq.), and any Federal rail safety legislation, that arise from
TPO's use of the Port Property, including the Excursion Spur.

( c) The allocation of responsibility for Losses under this Section 8 applies

only to Losses proximately caused by incidents occurrng on or adjacent to
the Excursion Spur or the Woodinville Subdivision, and arising out of
TPO's presence on the Excursion Spur, or on the Woodinville
Subdivision.

(d) All costs and expenses incurred in connection with the investigation,

adjustment and defense of any claim or suit shall be included as part of the
Loss for which responsibility is assumed under the terms of this Section 8
including, without limitation, salares or wages and associated benefits of,
and out-of-pocket expenses incurred by or with respect to, employees of
either part engaged directly in such work and a reasonable amount of
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allocated salaries and wages of employees providing support services to
the employees so engaged directly in such work.

8.2 Allocation of Responsibilities.

(a) Invitees. Losses arising out of personal injury (including bodily injury and
death) to, or property damage suffered by, an invitee of either party shall
be the responsibility of and borne and paid solely by TPO, except as
otherwise provided in subsection (a)(i) or Section 8.3. Consultants and
contractors ofTPO, and any person who is on, or has property on, a train
or other rolling stock operated by or for the account ofTPO or admitted to
operate on the Excursion Spur (other than an employee ofTPO engaged in
performing duties for TPO), shall rebuttably be presumed to be an invitee
ofTPO.

(i) If an invitee of Port is negligent and causes Losses to TPO or Port,
Port wil be responsible for such Losses and wil indemnify TPO.

(b) Persons Other Than Invitees. Except as provided in Section 8.3, Losses

arising out of personal injury (including bodily injury and death) to, or
property damage directly suffered by any person who is not an invitee of
Port or TPO (including, without limitation, Port, TPO, employees of Port
or TPO while engaged in the performance of their duties as an employee,
persons in adjacent public streets (including public sidewalks), and
trespassers), shall be the responsibility of and borne and paid exclusively
by TPO.

(c) Unenforceability. If any of the provisions of this Section 8.2 would
otherwise be prohibited by or unenforceable under the laws of Washington
State (including a determination by a final judgment of a Washington
State court with jurisdiction that indemnification under the circumstances

involved is against the public policy of Washington State), the indemnity
provided by such provision shall be deemed to be limited to and operative
only to the maximum extent permitted by law. Without limitation, if it is
determined by a final judgment of Washington State court with
jurisdiction that any law or public policy of Washington State prohibits the
indemnification of a party for its own sole negligence in any instance
covered by the provisions ofthis Section 8.2, those provisions shall be
deemed to exclude the indemnification for such pary's sole negligence
but to permit full indemnification, as specified in this Section 8.2 ifboth
parties were negligent.

8.3 Excluded Conduct. "Excluded Conduct" shall mean conduct by a supervisory

level or higher employee of one of the parties, which such conduct is alleged in a
properly field complaint by a plaintiff or plaintiffs as the basis for an award of
exemplar or punitive damages under Washington State law, and actually results
in an award of exemplary or punitive damages by a jury after trial of the issues

Right of Way License 5-2-08

9



and exhaustion of judicial appeals which would permit the award of exemplary or
punitive damages. Neither party shall be indemnified for any Loss resulting from
its own Excluded Conduct, and in any such case such party shall be responsible or
and bear the Loss in proportion to its relative degree of fault and be responsible
for and bear all exemplar or punitive damages, if any, resulting from its
Excluded Conduct. If a part asserts that the other was guilty of Excluded Conduct
and denies liability for indemnification of the other party based thereon, the party
asserting such Excluded Conduct shall have the burden of proof in establishing
such conduct.

8.4 Scope of Indemnification. In any case where a party is required under the
provisions of this Section 8 to bear a Loss, it shall pay, satisfy and discharge such
Loss and all judgments that may be rendered by reason thereof and all costs,
charges and expenses incident thereto, and such party shall forever indemnify,
defend and hold harmless the other party and its commissioners, trustees,
directors, officers, agents, employees, shareholders, parent corporations,
subsidiaries and affiliated companies, or governental entitles from, against and
with respect to any and all Losses which arise out of or result from the incident
giving rise thereto. TPO hereby waives any immunity TPO may have under
applicable workers' compensation benefit or disability laws (including but not
limited to Title 51 RCW) in connection with the foregoing indemnity. Such
waiver shall not prevent TPO from asserting such immunity against any other
person or entities. TPO AND PORT AGREE AND ACKNOWLEDGE THAT
THIS PROVISION IS THE PRODUCT OF MUTUAL NEGOTIATION.

8.5 Procedure.

(a) If any claim or demand (short of a lawsuit) shall be made by any person
against an indemnified pary under this Section 8, the indemnified party
shall, within thirty (3) days after actual notice of such claim or demand
cause written notice thereof to be given to the indemnfyng party,
provided that failure to notify the indemnifying party shall not relieve the
Índemnifying party from any liability which it may have to the
indemnified party under this Section 8 except to the extent that the rights
of the in~emnifying party are in fact prejudiced by such failure. The .
indemnifyng party shall have the right, at its sole cost and expense, to
control (including the selection of counsel reasonably satisfactory to the
indemnified pary) or to participate in the defense of, negotiate or settle,
any such claim or demand, and the parties agree to cooperate fully with
each other in connection with any such defense, negotiation or settlement.
In any event, the indemnified party shall not make any settlement of any
claims or demands which might give rise to liability on the part of the
indemnifying party under this Section 8 without either providing the
indemnifyng party with a full release with respect to such liability or
obtaining the prior written consent of the indemnifying party, which
consent shall not be unreasonably withheld, conditions or delayed.
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(b) In the event any lawsuit is commenced against either party for or on

account of any Loss for which the other party may be solely or jointly
liable under this License, the party sued shall give the other party timely
written notice of the pendency of such action, and thereupon the party so
notified may assume or join in the defense thereof. If the pary so notified
is liable therefor under this License, then, to the extent of such liability,
such party shall defend, indemnify and save harmless the party so sued
from Losses in accordance with the liability allocations set forth in this
License. Neither party shall be bound by any judgment against the other
party unless it shall have been so notified and shall have had reasonable
opportnity to assume or join in the defense of the action. When so
notified and the opporhnity to assume or join in the defense of the action
has been afforded, the party so notified shall, to the extent of its liability
under this License, by bound by the final judgment of the court in such
action.

(c) Subject to the provisions of Section 8.5(a), on each occasion that the
indemnified party is entitled to indemnification or reimbursement under
this Section 8, the indemnifyng party shall, at each such time, promptly
pay the amount of such indemnification or reimbursement. If the
indemnified party is entitled to indemnification under this Section 8 and
the indemnifying party does not elect to control any legal proceeding in
connection therewith, the indemnifyng party shall pay to the indemnified
party an amount equal to the indemnfied party's reasonable legal fees ancl
other costs and expense arising as a result of such proceeding. .

(d) Any dispute between the parties as to the right to indemnification or the
amount to which it is entitled pursuant to such right with respect to any
matter shall be submitted to arbitration pursuant to Section 12 ofthis
License.

8.6 Compliance With Laws. . Both parties shall comply with all applicable federal
state and local laws and regulations, and all applicable rules, regulations or orders
promulgated by any court, agency, municipality, board or commission. If any
failure of either party to comply with such laws, regulations, rules or orders in
respect to that party's use of the Excursion Spur results in any fine, penalty, cost
or charge being assessed against the other party, or any Loss, the party which
failed to comply agrees to reimburse promptly and indemnify, protect, defense
(with counsel reasonably acceptable to the indemnified party) and hold harmless
the other party for such amount.

8.7 Delay/Interrption of Service. Port shall not be held liable for any delay or
interrption to the trains, locomotives or cars of TPO unless due to Excluded
Conduct or except as otherwise provided for in Section 8.2(a)(i).

8.8 No Limitation on Risk Allocation. The provisions of this Section 8 shall apply
notwithstanding the provisions of Section 9. In no event shall the indemnification
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Section 9.

provisions of this Section 8 be limited to the insurance coverage required under
Section 9.

8.9 Statutory Defenses. All statutory defense and limitations applicable to Port shall
be retained by Port with respect to parties other than TPO, and none are intended
to be waived with respect to paries other than TPO by Port under this License.

Insurance.

9.1 TPO Insurance.

(a) TPO shall obtain and maintain general liability insurance written on an
"occurrence" basis, with minimum limits of ( 1 Dollars

($ ) per occurrence. Coverage for punitive damages shall be
included to the extent such coverage is permitted under Washington State
law. Insurance shall be placed with a company having a current Best's
Insurance Guide Rating of at least A, or equivalent, and which is a carrer
admitted as an insurer by the Washington State Office ofthe Insurance
Commissioner. TPO may self-insurance to an amount not to exceed
( 1 Dollars ($ ), provided that total coverage limits
(self-insurance plus excess liability insurance) are at least ( 1

Dollars ($ ) per occurrence, provided, however, that this sentence

shall not inure to the benefit ofTPO's successors or assigns absent the
reasonable written consent of Port. In the event Port does not reasonably
consent to self-insurance by a successor or assign ofTPO, the self-insured
amount for such successor or assign shall not exceed ( 1

Dollars ($ ). The foregoing policy limits shall be adjusted by

the parties every three (3) years to reflect industry standards liability claim
trends and market conditions. In any event, however, the total coverage
(self-insurance plus excess liability) shall not be less than ( 1
Dollars ($ ). The foregoing self-insurance limit shall not exceed

_ percent L%) of the total coverage limits (self-insurance plus excess
liability insurance) maintained by TPO; provided, however, that the
foregoing self-insurance limit may be increased by up to an additional _
percent L%) of the total coverage limits ifTPO provides adequate
security acceptable to and approved by Port for the increased self-
insurance amount over and above the initial _ percent L%) limit.

(b) TPO's insurance shall be primary with respect to its obligations under this
License and with respect to the interests of Port and County as additional
insureds. TPO shall provide Port with evidence that it has named the Port

. and County as additional insureds under'TPO's policy. Any other
insurance maintained by an additional insured shall be excess of the
coverage herein defined as primary and shall not contribute with it.

(c) TPO's insurance shall be maintained for the full term ofthis License and
shall not be permitted to expire or be canceled or materially changed.
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Each such insurance policy shall be endorsed to state that coverage shall
not be suspended, voided, canceled, or reduced in coverage or limits
except after thirty (30) days' prior written notice has been given to each
insured and additional insured.

(d) Prior to the Effective Date, TPO shall provide Port with certified copies of

its policies, as well as certificates of insurance and endorsements
evidencing the insurance required by this Section. Certificates of
insurance shall be issued on the ACORD or equivalent form.

( e) All statutory defenses and limitations applicable to TPO shall be retained

by TPO with respect to parties other than Port, and none are intended to be
waived with respect to parties other than Port by TPO by the acquisition of
insurance by TPO or under this License.

9.2 Failure to Maintain Insurance. A failure ofTPO to maintain the insurance

required by this Section 9 shall not relieve TPO of any of its liabilities or
obligations under this License.

9.3 Waiver of Subrogation. Every policy of insurance required under this Section 9
to be held by TPO shall include a waiver of all rights of subrogation against Port.

Section 10. Compensation and Biling.

10.1 Invoices. Any Invoice or Invoices submitted to the pa:nies under this License
("Invoice or Invoices") must be itemized with a detailed description of the work
performed, the date of such work, the person performing such work, the time
expended and the associated hourly biling rate or charge for such work, and nay
reimbursable expenses (including, without limitation, the cost of materials used)
incurred in the performance of the work. The party requesting reimbursement
shall certify that it has actually incurred the expenses set out in its Invoice.
Invoices for reimbursable expenses may not exceed the out-of-pocket expensy for
such items. Invoices shall be paid within thirty (30) days after receipt thereof by
the payor. If a party disputes any items on an Invoice, that party may deduct the
disputed item from the payment, but shall not delay payment for the undisputed
portions. The amounts and reasons for such deductions, if any, shall be
documented to the other pary within thirty (30) days after receipt ofthe Invoice.
Once documentation is given for the disputed amounts, and accepted by the
paying party, the disputed amounts shall be paid by the paying party with fifteen
(15) days after receipt ofthe documentation. No Invoice shall be submitted later
than one hundred twenty (120) days after the last day ofthe calendar month in
which the reimbursable expense or cost covered thereby is incurred.

10.2 Audit. So much of the books, accounts and records (except for privileged or
confidential records) of each party hereto as are related to the subject matter of
this License shall at all reasonable times by open to inspection and audit by the
authorized representatives and agents ofthe parties. All accounting records and
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other supporting papers shall be maintained for a minimum of three (3) years
from the date thereof. If work relating to this License is funded in whole or in
party by a federal grant, the Comptroller General ofthe United States and
authorized representatives of the federal agency furnishing the grant shall have
the right to examine and audit such books, accounts, and records in accordance
with applicable federal laws and regulations.

10.3 Supporting Documentation. Upon request, a party disputing the accuracy of any
Invoice shall be entitled to receive from the invoicing party copies of such
supporting documentation and/or records as are kept in the ordinary course of the
invoicing party's business and which are reasonably necessary to verify the
accuracy of the Invoice as rendered.

10.4 Fees. TPO shall pay Port $_ in compensation for use of the Excursion Spur.
This amount shall escalate

Section 1 1. Coordination.

1 1.1 Coordination Committee. Port and TPO shall establish a Coordination
Committee and shall invite the County to participate. The Coordination
Committee shall consist of at least two (2) representatives of each party, and shall
be a forum for the parties to share information, discuss matters submitted by one
party to the other party for review and/or approval, and seek resolution of any
issues between the paries with respect to this License. The Coordination
Committee shall meet regularly (in person or telephonically) and also as
necessary to address issues between the paries that require prompt resolution.

Section 12. Binding Arbitration.

12.1 Controversies Subiect to Arbitration. Any and all claims, disputes or
controversies between Port and TPO arsing out of or concerning the
interpretation, application, or implementation of this License that cannot be
resolved by the parties through the Coordination Committee or by negotiations
shall be submitted to binding arbitration administered by the American
Arbitration Association ("AAA") under its Commercial Arbitration Rules, except
as otherwise provided in this Section 12. If the AAA discontinues promulgation
of the Commercial Arbitration Rules, the parties shall use the AAA's designated
successor rules, and if the AM does not designate successor rules, the parties
shall agree on other rules. The judgment on the award rendered by the arbitrator
may be entered in any court having jurisdiction thereof.

12.2 Selection of Arbitrator. In the event a claim, dispute or controversy arses, either
pary may serve a written demand for arbitration upon the other party. If the
claim, dispute or controversy is not resolved by the parties within thirty (30) days
after the service of the demand, the matter shall be deemed submitted to
arbitration. If within forty (40) days after service of the demand, the parties have
not selected a single arbitrator, each party shall within an additional ten (10) days
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thereafter select an arbitrator. (In such case, if either party has not selected an
arbitrator within ten (10) days after receipt of notice that the other party has
selected an arbitrator, the arbitrator selected by the other party shall arbitrate the
claim, dispute or controversy.) The two selected arbitrators shall select a third
arbitrator. If the two arbitrators are unable to agree upon the third arbitrator
within ten (10) days ofthe selection of the two selected arbitrators, the AAA shall
select the third arbitrator. The arbitrator(s) shall be disinterested.

12.3 Expedited Arbitration Schedule.

.

(a) In the event either party reasonably finds that the issues of any claim,

dispute or controversy are likely to directly, imminently, materially and
adversely affect human health or safety, either party may request, in the
arbitration demand delivered pursuant to Section 12.1, an expedited
arbitration procedure as set forth in this Section 12.3 solely for the purpose
of obtaining a provisional remedy that by law or in equity could be
imported in a court proceeding against a rail carer subject to the

jurisdiction ofthe Surface Transportation Board (e.g., temporary
restraining order, preliminary injunction or injunction).

(b) Within five (5) days after service of a demand for expedited arbitration,
the parties shall agree on an arbitrator. If the parties fail to agree on an
arbitrator within such five-day period, each party shall within two (2) days
select an arbitrator. In such case, if either pary has not selected an
arbitrator within two (2) days after receipt of notice that the other party
has selected an arbitrator, the arbitrator selected by the other party shall
arbitrate the claim, dispute or controversy. The two selected arbitrators
shall select a third arbitrator. If the two arbitrators are unable to agree
upon the third arbítrator within two (2) days of the deadline for the
selection of the two selected arbitrators, the AA shall select the third
arbitrator. The arbitrator(s) shall be disinterested.

(c) The expedited arbitration hearng shall commence no later than ten (10)
days after service of a demand for expedited arbitration and shall be
concluded on the same day. The arbitration decision shall be rendered by
the arbitrator(s) in writing on or before the day following the arbitration
hearing.

(d) Prior to rendering any decision, the arbitrator must find that the issues of

the claim, dispute or controversy are likely to directly, imminently,
materially and adversely affect human health or safety. In the event the
arbitrator finds that the foregoing criteria have not been met, the
proceeding shall be dismissed without prejudice and the parties shall
proceed with the arbitration procedure and schedule set forth in Sections
12.1 and 12.1; provided, however, that no new demand for arbitration
need be served by the party demanding arbitration.
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12.4 Pending Resolution. During the pendency of such arbitration proceedings, the
business and the operations to be conducted, and compensation for service under
this License, to the extent that they are the subject of such controversy, shall
continue to be transacted, used and paid in the manner and form existing prior to
the arising of such controversy, unless the arbitrator shall make a preliminary
ruling to the contrar.

12.5 Cost of Arbitration. Each party solely shall bear the attorneys' fees, costs and
expenses incurred by it in connection with such arbitration; provided, however,
the arbitrator shall have the power to award attorneys' fees and costs to either
party ifthe arbitrator deternines in its reasonable discretion that the position of

the other party to the arbitration was frvolous.

Section 13. Miscellaneous Provisions.

13.1 Binding Successors; Assignent. This License shall be binding upon, and inure
to the benefit of, the parties hereto and their respective permitted successors and
assigns, except that TPO may not assign its rights and obligations under this
License without the prior written consent of the Port, which consent may not be
unreasonably withheld, denied, delayed or conditioned. Any assignent,
encumbrance or other transfer in violation of the foregoing shall be void. Port
may assign its rights and obligations under this License freely.

13.2 Notices. Except as otherwise expressly provided in this License, all notices and
other communications under this License shall be in writing and shall be deemed
to have been duly given (?) on the date of delivery, if delivered personally to the
party to whom notice is given, or if made by telecopy directed to the applicable
telecopy number listed below and the transmission is confirmed by mail as
provided under (b) below which is deposited on the first business day after the
transmission, or ( c) at the earlier of actual receipt or the third business day
following deposit in the United States mail, postage prepaid. Notices and other
communications shall be directed to the parties at the addresses shown below. A
party may change its person designated to receive notice, its telecopy number or
its address from time to time by giving notice to the other party in accordance
with the procedures set forth in this Section.

POS: PORT OF SEATTLE
(ADDRESS)
Telephon,e No.
Telecopy:

TPO: (THIR PARTY OPERATOR)
(ADDRESS)
Telephone No.
Telecopy:
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13.3 Headings. The section and subsection headings in this License are for
convenience only and shall not be used in its interpretation or considered par of
this License.

13.4 Integration, Amendment, and Waiver. This License controls all the rights and
obligations ofTPO and Port as to the operation of the Excursion Rail Service on
the Excursion Spur. The O&M Agreement controls all the rights and obligations
ofTPO and Port as to the operation of freight rail service and Excursion Rail
Service on the Corrdor. This License is the entire agreement, and supersedes all
prior and contemporaneous agreements, representations, and understandings of
the paries concerning the subject matter hereof. No supplement, modification, or
amendment of this License shall be binding unless executed in writing by both of
the parties. No waiver of any provision of this License shall be deemed, or shall
constitute, a waiver of any other provisions, whether or not similar, nor shall any
waiver constitute a continuing waiver. No waiver shall be binding unless
executed in writing by the pary making the waiver.

13.5 Counterparts. This License may be executed in any number of counterpars, and

by different parties in separate counterparts, each of which, when executed and
delivered, shall be deemed to be an original and all of which counterpars taken
together shall constitute but one and the same instrument. Facsimile signatures
shall be deemed original for all purposes.

13.6 Governing Law. Ths License shall be construed and interpreted in accordance
with the laws of Washington State.

13.7 Time of Essence. Time is of the essence of each and every provision ofthis

License.

13.8 Not for the Benefit of Others. This License and each and every provision herein

are for the exclusive benefit of the parties to this License and not for the benefit of
any third party. Nothing herein shall be construed to create or increase any right
in any third party to recover by way of damages or otherwise against either of the
parties to this License.

13.9 Attorneys' Fees. . If any legal action or any arbitration or other proceeding is
brought for the enforcement or interpretation of this License, or because of any
alleged dispute, breach, default or misrepresentation in connection with any ofthe
provisions of this License, the prevailing party or parties shall be entitled to
recover reasonable attorneys' fees and other costs in connection with that action
or proceeding in addition to any other relief to which it or they may be entitled.

(Signatures on following page)
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IN WITNESS WHEREOF, the parties hereto have executed this License effective as of
the Effective Date.

By:
Name:

PORT OF SEATTLE
a Washington Municipal Corporation

By:
Name: Tay Y oshitani
Title: Chief Executive Officer

(THIR PARTY OPERATOR),
a corporation

Title:

Right of Way License 5-2-08
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STATE OF WASHINGTON )
) ss.

COUNTY OF )

On , 200_, before me, a Notary Public in and for said County
and State, personally appeared , ofthe PORT OF SEATTLE, a
Washington Municipal Corporation, personally known to me (or proved to me on the basis of
satisfactory evidence) to be the persons whose names are subscribed to the within instrument,
and acknowledged to me that they executed the same in their authorized capacities, and that by
their signatures on the instrument the persons, or the entity upon behalf of which the persons
acted, executed the instrument.

WITNESS my hand and official seaL.

Notary Public

(SEAL)

STATE OF WASHINGTON )
) ss.COUNTY OF )

On , 200 -- before me, a Notary Public in and for said County
and State, personally appeared , of (THIRD PARTY OPERATOR), a

corporation, personally known to me (or proved to me on the basis of satisfactory
evidence) to be the persons whose names are subscribed to the within instrument, and
acknowledged to me that they executed the same in their authorized capacities, and that by their
signatures on the instrument the persons, or the entity upon behalf of which the persons acted,
executed the instrument.

WITNESS my hand and official seaL.

Notary Public

(SEAL)
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Exhibit D
To Freight Easement Sale Agreement

form of lnterchange Agreement

AGREEMENT FOR INTERCHANGE AT

BETWEEN
BNSF RAILWAY COMPANY

AND

THIS INTERCHANGE AGREEMENT, made and entered into this day of
200_, by and between BNSF RAILWAY COMPANY, a Delaware corporation (hereinafter referred to as "BNSF")
and , a corporation (hereinafter referred to as
''TPO'').

WITNESSETH:

WHEREAS, the parties hereto have entered into that .certain Freight Easement Sale Agreement dated
("Original Agreement'); and

WHEREAS, pursuant to the terms of the Original Agreement, the parties hereto now desire to develop a
direct interchange between themselves and enter into an agreement covering the interchange of loaded and
empty freight cars at located at subject to the
terms and conditions set forth herein;

NOW THEREFORE, the parties hereto, intending to be legally bound, agree as follows:

SECTION 1. INTERCHANGE PROVISIONS

(a) BNSF grants to TPO the right to use tracks at as shall be designated, from
time to time by BNSF; allowing use of such other trackage as is necessary to reach the trackage designated for
interchange, said trackage hereinafter called "Interchange Track" for the sole purpose of interchanging traffic
between the parties. shall be designated as the point of interchange for freight cars to be
interchanged between the parties. Interchange Track ("Interchange Track") shall be defined as any of the tracks
in the limits of that wil be used to effect interchange under this Interchange Agreement.
Specific track designations to be used for interchange may be changed from time to time at BNSF's local
operating officers' sole. discretion. Interchange shall be on a (daily) basis unless otherwise mutually agreed.
BNSF shall and does hereby grant TPO the right to use trackage along said Interchange Track solely for the rights
of interchange as described in this Section 1 (a). Use by TPO of BNSF's tracks under this Interchange

Agreement is granted without charge.

(b) It is understood and agreed that the Interchange Track which is the propert of BNSF may be 'used by
BNSF for other purposes so long as it does not unreasonably interfere with the interchange provided for herein,
aiiJ l1li:: h itei d loi1ge Agi t:t:1i 1t:1it doe£' i iot vesl aiiy rig I it of ovvl'erßmpto TrO in the Inte~e-ekagc.

(c) BNSF shall deliver cars to TPO on the Interchange Track and such cars shall be considered interchanged
to TPa at the time the cars arrive at the Interchange Track, BNSF's crew uncouples from said cars and cars are
preceded by or accompanied by necessary data for forwarding to insure delivery. TPO shall deliver cars to BNSF
on the Interchange Track and such cars shall be considered interchanged to BNSF at the time the cars are placed
on the Interchange Track and are preceded by or accompanied by necessary data for forwarding to insure
delivery.

(d) Except to the extent provided herein or as may be expressly provided otherwise in the Original
Agreement, the interchange, car service and car hire rules of the Association of American Railroads governing the
interchange of cars between railroads shall govern the interchange of cars hereunder, as such rules may be
amended from time to time.
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(e) Each party undertakes and agrees, in respect to its use of the tracks referred to herein and the operation
of eq1iipment and appliances thereon and thereo\ler, to comply with all applicable Federal and State laws or
regulations, and all applicable rules, regulations and orders promulgated by any Municipality, Board or
Commission with. respect thereto for the protection of employees or other persons or parties. If any failure by a
part to comply with such regulations, laws and rules shall result in a fine, penalty, cost or charge being assessed,
imposed or charged against any other part hereto, the non-compliant part agrees promptly to reimburse and

indemnify the other part for or on account of such fine, penalty, cost or charge, and further agrees in the event of
any such action, upon notice thereof being given by such other part, to defend such action free of cost, charge
and expense to the other party.

(f) In the event the use of the Interchange Track or other tracks shall be interrupted or traffc thereover be
delayed at any time from any cause, no part shall have any claim against the other for liabilty under this
Interchange Agreement on account of loss or damage or any kind resulting from such interruption or delay.

SECTION 2. GRANT OF LIMITED OPERATING RIGHTS

Solely for the purposes set forth in this Section 2, BNSF hereby grants to TPO the limited right to operate its
trains, locomotives, cars and equipment with its own crews (hereinafter referred to as the "Operating Rights")
over the following segment(sr of BNSF's railroad (hereinafter referred to as
"Subject Trackage"). The parties hereto agree, subject to the terms and conditions herein provided, that TPO
shall have these limited Operating Rights over the Subject Trackage for the sole purpose of TPO using same
for the delivering and receiving of traffic between the parties hereto at

The Subject Trackage is the propert of BNSF and this Interchange Agreement does not vest any right of
ownership to TPO ()l any other right other than for the purpose to access the Interchange Track(s) at

for the purposes of facilitating. interchange between BNSF and TPO and for no
other purposes whatsoever.

TPO shall enter upon the Subject Trackage in coordination with BNSF operating personnel, and its entry upon
and use of the Subject Trackage is subject to TPO's acceptance of the condition of the trackage AS IS
WHERE iS and with all faults. TPO shall release, indemnify, defend and hold harmless, BNSF, its officers,
shareholders, employees, agents, contractors, and representatives for any liabilties, costs, expenses or
damages arising out of or related to TPO's use of the Subject Trackage.

Solely for the purposes set forth in this Section 2, TPO grants to BNSF the limited right to operate its trains,
locomotives, cars and equipment with its own crews (hereinafter referred to as the "BNSF Operating Rights")
over the following segment(s) of TF~O's railroad (hereinafter referred to as "BNSF
Subject Trackage"). The parties hereto agree, subject to the terms and conditions herein provided, that BNSF
shall have these limited BNSF. Operating Rights over the BNSF Subject Trackage for the sole purpose of
BNSF using same for the delivering and receiving of traffc between the parties hereto at

The BNSF Subject Trackage is the propert of TPO and/or Port of Seattle and this Interchange Agreement
does not vest any right of ownership to BNSF or any other right other than for. the purpose to access the

---- Jrichang.e-T rack(~ at . JQL th~LRYIPÖs~S .Qt JgçibI.g,Î!g_ interchang~up~twg~n-__.
BNSF and TPO and for no other purposes whatsoever.

BNSF shall enter upon the BNSF Subject Trackage in coordination with TPO opèrating personnel, and its entry
upon and use of the BNSF Subject Trackage is subject to BNSF's acceptance of the condition of the trackage
AS iS WHERE IS and with all faults. BNSF shall release, indemnify, defend and hold harmless, TPO and the
Port of Seattle, and their respective officers, shareholders, employees, agents, contractors, and

representatives for any liabilties, costs, expenses or damages arising out of or related to BNSF's use of the
TPO Subject Trackage. BNSF acknowledges and agrees that Port of Seatte is a third party beneficiary of the
provisions of this paragraph.

SECTION 3. ADDITIONS. RETIREMENTS AND ALTERATIONS
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BNSF, from time to time, shall have the right but not the obligation to make such changes in,additions and
betterments to, or retirements from the Interchange Track(s) as shall, in its sole judgment, be necessary or
rlAi'ir::hIA or Ai' mAY hA rAr¡iiimrl hy A lAW, ri irA, rAglIIAtion or orrlinAncA promlllgAtArl hy Any goví:rnmFmtAI horly
having jurisdiction. Such additions and betterments shall become part of the Interchange Track(s) and such
retirements shall be excluded from the Interchange Track(s). .

SECTION 4. MAINTENANCE OF INTERCHANGE TRACK(S)

BNSF shall maintain and repair the Interchange Track(s) with its own supervision and labor. BNSF shall maintain
all existing clearances at no less than those in effect on this date. TPO accepts the Interchange Track AS IS
WHERE iS. BNSF does not guarantee, represent or warrant the condition of the Interchange Track(s) now or in
the future or that operation thereover wil not be interrupted. Furthermore, lpO shall not by reason of failure or
neglect on the part of BNSF to maintain or repair the Interchange Track(s), have or make any claim or demand

. against BNSF for any injury to or death of any person or persons whomsoever, or for any damage to or loss or
destruction of any propert whatsoever, resulting from any such neglect or failure.

BNSF shall also perform, at the sole expense of TPO, such additional maintenance as TPO may reasonably
request.

SECTION 5. MANAGEMENT AND OPERATION

(a) TPO shall comply with the provisions of the Federal Locomotive Inspection Act and the Federal Safety
Appliance Act, as amended, and any other laws, regulations or rules, state or federal, respecting the operation,
condition, inspection or safety of its trains, locomotives, cars and equipment while such trains, locomotives, cars
and equipment are operated over the Interchange Track(s). TPO shall defend, indemnify, protect and save BNSF
harmless from all fines, penalties and Iiábilities imposed upon BNSF under any such laws, rules and regulations
by any public authorit or court having jurisdiction in the premises, to the extent such liabilties are attributable to
the failure of TPO to comply with its obligations in this regard.

(b) TPO agrees that in its use of the Interchange Track(s), it wil comply in all respects with the operating
rules and regulations of BNSF (including, but not limited to, BNSF's weight restriction of a maximum weight of
286,000 poUnds per car), and that the movement of BNSF's trains, locomotives, cars ¡md cabooses over the
Interchange Track(s) shall at all times, be subject to the orders of BNSF. TPO shall defend, indemnify, protect and
save BNSF harmless from all fines, penalties and liabilities imposed upon BNSF under any such laws, rules and
regulations by any public authority or court having jurisdiction in the premises, to the extent such liabilities are
attributable to the failure of TPO to comply with its obligation in this regard.

(c) TPO shall, at TPO's sofe expense, secure and establish the appropriate frequency on BNSF's radios on
BNSF's trains operating over the Interchange Track(s).

(d) TPO shall make such arrangements which may be required to have all of its employees who shall
operate its trains, locomotives, cars and cabooses over the Interchange Track(s) qualified for operation thereover,
and TPO shall pay to BNSF, promptly upon receipt of bils therefor, at the rate of $100.00 for each employee who
is examined by BNSF, as well as the cost of pilots furnished by BNSF, until such time as such employees are
deemed by 'the appropriate examining officer of BNSF to be properly qualified for operation as herein
contemplätëd. In addltlÒn. BNSFWIII furnish I PO WIU"LS~~tÇ.i:i-Kg-s,JJ.retables, Hule I;QQkS.iJjUlë Inteær~~lIQ.n-....
Books and Safety Books and TPO shall pay $5.00 for each Switch Key and $10.00 for each book and timetable so
furnished.

(e) In the event of any investigation or hearing conceming the violation of any operating rules or practice of
BNSF by TPO's employees, as the result of such investigation or hearing described above, to be in violation of
BNSF's "rules, regulations, orders, practices or instructions issued by Timetable or otherwise. TPO shall be
notified in advance of any such investigation or hearing, and such investigation or hearing may be attended by an
official designated by TPO, and any.such investigation or hearing shall be conducted in accordance with the
collective bargaining agreements, if any, that pertain to TPOls employee or employees required to attend such
hearings.

(f) BNSF shall have the. right to exclude from the Interchange Track(s) any employee of TPO determined by
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BNSF in its sole and absolute discretion, as the result of such investigation or hearing described above, to be in
violation of BNSF's rules, regulations, orders, practices or instructions issued by Timetable or otherwise. TPO
shall releaso, indomnify, dofend and saiie harmless BNSF and its oficers, agents enrl Amrl()yeA~ from :mrl
against any and all claims and expenses resulting from such exclusion.

(g) .If the disciplinary action is appealed by the employee of TPO to the National Railroad Adjustment Board

or other tribunal lawfully created to adjudicate such cases, and if the decision of such board or tribunal sustains
the employee's position, such employee shall not be barred from service on the Interchange Track(s) by reason of
such .occurrence (unless an arbitration concerning such matter is held pursuant to this Interchange Agreement
and this arbitration upholds BNSF's continued exclusion of such employee).

(h) It is understood that the trains, locomotives, cars and cabooses of TPO and BNSF and any other present
or future user of the Interchange Track(s) or any portion thereof shall be operated without prejudice or partialit to
any part and consistent with industry custom and practice. Decisions as to terminal departure times, príorities for
meeting and passing trains destination terminal receiving times, en-route delays for track maintenance and the
scheduling of maintenance windows shall be made on a non-discriminatory basis. When practicable, TPO shall
be given substantially the same advance notice of maintenance plans and schedules as is provided to BNSF's
transportation personneL.

(i) If it becomes necessary to make. repairs to TPO's equipment, or to adjust or transfer the lading of crippled

or defective cars in order to move them, such work shall be done by BNSF, with costs théreof to be borne by TPO.

SECTION 6. CLEARING OF WRECKS

Whenever TPO's use of the Interchange Track(s) requires rerailing, wrecking service or wrecking train service,
BNSF shall penorm such service as BNSF deems appropriate, inclûding the repair and restoration of roadbed,
track and structures. The cost and expense thereof, including without limitation loss of, damage to and
destruction of any property whatsoever and injury to or death. of any person or persons whomsoever resulting
therefrom, shall be apportioned in accordance with the provisions of Section 7 hereof. All locomotives, cars and
cabooses and salvage from the same so picked up and removed which are owned by or under the management
and control of or used by TPO at the time of such wreck shall be promptly picked up by TPO or delivered to TPO
and all cost and expense therefor shall be in accordance with the provisions of Section 7 hereof.

SECTION 7. LIABILITY

The responsibilty of the parties hereto as between themselves for loss of, damage to, or destruction of any
property whatsoever or injury to or death of any person or persons whomsoever, resulting from, arising out of, .
incidental to, or occurring in connection with the Operating Rights or the interchange operations set forth in this
Interchange Agreement shall be determined as follows:

(a) Whenever any loss of, damage to, or destruction of any propert whatsoever, or injury to or death of
any person or persons whomsoever, or any damage to or destruction of the environment whatsoever, including
without limitation land, air, water, wildlife, and vegetation, occurs with the trains, locomotives, cars or equipment
of, or in the account of, TPO being involved, without the trains, locomotives, cars, or equipment of, or in the
account of, BNSF being involved, TPO shall assume all liabilty therefor and bear all cost and expense in

u -_connecliæwijnc1udJNi1iiUiin1aa.IL.cQSl_.and expense r.~f~JJed to in Sectiön 6héreof,_ar_d S_hall_.____._____
forever protect, defend, indemnify, and save harmless BNSF and its directors, officers, agents, and employees
from and against any such liability, cost, and expense, regardless of whether caused in whole or in part by the

. fault, failure, negligence, misconduct, nonfeasance or misfeasance of BNSF or its directors, offcers, agents or
employees.

(b) Whenever any loss of, damage to, or destruction of any propert whatsoever, or injury to or death of
any person or persons whomsoever, or any damage to or destruction of the environment whatsoever, including
without limitation land, air, water, wildlie and vegetation, occurs with the trains, locomotives, cars, or equipment
of, or in the account of, BNSF being involved, without the trains, locomotives, cars, or equipment of, or in the
account of, TPO being involved, BNSF shall assume all liabilty therefor and bear all cost and expense in
connection therewith, including without limitation all cost and expense referred to in Section 6 hereof, and shall
forever protect, defend, indemnify, and save harmless TPO and its directors, offcers, agents, and employees
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from and against any such liability, cost, and expense, regardless of whethercaused in whole or in part by the
fault,failure, negligence, misconduct, nonfeasance or misfeasance of TPO or its directors, offcers, agents, or
pmr1nYRRS

(c) Whenever any loss of, damage to, or destruction of any property whatsoever, or injury to or death of
any person or persons whomsoever, or any damage to or destruction of the environment whatsoever, including
without limitation land, air, water, wildlife, and vegetation, occurs with the trains, locomotives, cars, or
equipment of, or in the account of, both BNSF and TPO being involved, BNSF and TPO shall separately
assume and bear all liability, cost, and expense for loss. of and damage to said trains, locomotives, cars
(including without limitation lading), and equipment operated by each of them and for injury to and death of
each of their directors, offcers, agents, and employees, and persons in each of their care and custody (without
regard to which party was negligent or at fault), and BNSF and TPO further agree that all liabilty, cost, and
expense for injury to and death of any other person or persons whomsoever, for loss of, damage to, or
destruction of all other property (including without limitation the Interchange Track(s)) and for any damage to or
destruction of the environment whatsoever, including without limitation land, air, water, wildlife, and vegetation,
so occurring shall be borne equally by BNSF and TPO, including without limitation all cost and expense
referred to in Section 6 hereof (without regard to which part was negligent or at fault) subject to reduction for
any amount recovered from another carrier using the Interchange Trackage or from a third party. Whenever
any liabilty, cost, or expense is assumed by or apportioned to a party hereto under the foregoing provisions,
that party shall forever protect, defend, indemnify, and save harmless the other party to this Interchange
Agreement and its directors, officers, agents, and employees from.and against that liabilty, cost, and expense
assumed by that party or apportioned to it.

(d) Notwithstanding the foregoing, the allocation of liability provided for herein shall not apply to punitive or
exemplary damages, and neither part hereto shall be liable for or indemnify the other party against any
punitive or exemplary damages resulting from the acts or omissions of the other part or its employees,
officers, agents, invitees or contractors.

(e) For the purposes of this Section 7, the word "Equipment" shall mean and be confined to (i) trains,
locomotives, cars and cabooses, (ii) vehicles and machinery which are capable of being operated on railroad
tracks that, at the time of an occurrence, are being operated on the Interchange Track(s), and (ii) vehicles and
machinery that, at the time of an occurrence, are on the Interchange Track(s), or their rights-of-way, for the
purpose of the maintenance or repair thereof or the clearing of wrecks thereon.

(f) For the purpose of this Section 7, Equipment of any third party railroad company or companies being
detoured or admitted by BNSF to operate over the Interchange Track(s) and all persons other than BNSF or
TPO employeès engaged in moving such Equipment, shall be considered the Equipment and employees of the

. part hereto under whose detour agreement or other auspices such movement is being made.

(g) In every case of death or injury suffered by an employee of either BNSF or TPO, when compensation
to such employee or employee's dependents is required to be paid under any workmen's compensation,

occupational disease, employer's liabilty, or other law, and either part under the provisions of this Interchange
Agreement is required to pay said compensation, if such compensation is required to be paid in installments
over a period of time, such part shall not be released from paying any such future installments by reason of

the expiration or other termination of this Interchange Agreement prior to any of the respective dates upon
which any suëh future instäJlmenls. ê.eJQ_Q§-.ald. __.______.____. __m

(h) For purposes of this Section 7, pilots furnished by BNSF to TPO pursuant to Section 5 (d) of this
Interchange Agreement shall be considered as the employees under the custody and control of TPO while
such employees are on duty as pilots.

SECTION 8. INSURANCE REQUIREMENTS

TPO shall, at its sole cost and expense, procure and maintain during the life of this Interchange Agreement all
insurance coverage set forth below:

(a) TPO shall, at its sole cost and expense, procure and maintain duÎing the life of this Intercharige
Agreement the following insurance coverage:
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1. Railroad liability policy of insurance acceptable to BNSF in an amount of at least TWO MLLION

001 i ARS ($2,000,000) pAr nr.r.iirrenr.e, FOUR MillION DOLLARS ($4,000,000) in the aggregate.

"

(i) Such insurance shall include coverage for:

· injury to or death of persons whomsoever, Personal Injury, Federal Employers Liabilty

Act, property damage liabilty including but not limited to, damage or destruction of any and all
property including public liabilty, bil of lading and foreign line rollng stock;

· seepage and pollution coverage, including without limitation, coverage applicable in the
event of railroad accident, derailment or overturn;

· contractualliabifty; and

· evacuation expense coverage.

(ii) If coverage is purchased on a "claims made" basis, TPO hereby agrees to maintain coverage in
force for a minimum of three years after expiration, cancellation or termination of this contract.

(ii) This policy shall also contain the following endorsements or language, which shall be indicated

on the certificate of insurance:

· Waiver of subrogation acceptable to BNSF

· Additional insured endorsement in favor of BNSF and acceptable to BNSF

· Separation of insureds
· The policy shall be primary and non-contributing with respect to any insurance carried

by BNSF.

(iv) No other endorsements limiting coverage as respects to obligations under this Interchange
Agreement or work being performed under this Interchange Agreement may be included on the
policy.

2. Business Automobile'lnsurance.

(i) This insurance shall contain a combined single limit of at least $1,000,000 per occurrence, and

include coverage for, but not limited to the following:

· Bodily injury and propert damage

· Any and all vehicles owned, used or hired

(ii) This policy shall also contain the following endorsements or language, which shall be indicated

on the certificate of insurance:

· Waiver of subrogation acceptable to BNSF

_ ..... ____ __._.!_.. Addliionai J.nsig~9- end.Q!sern~-n!.?~c.e~!?gl.E!!()_!?_N-Sr-__
. Separation of insureds

· The policy shall be primary and non-contributing with respect to any insurance carried
by BNSF.

3. If applicable, Workers Compensation and Employers Liability

(i) This insurance shall include coverage for, but not be limited to:

· TPO's statutory liabilty under the worker's compensation laws of the state(s) in which
the work is to be performed. If optional under State law, the insurance must cover all
employees anyway.
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· Employers' Liability (Part B) with limits of at least $500,000 each accident, $500,000 by
disease policy limit, $500,000 by disease each employee.

· AU such co~IIAGlGe-ei:g&i:1: Federal Employers Liabilty Act and
include an alternate employer endorsement naming BNSF as the alternate employer
with coverage for the Federal Employers Liabilty Act. The term Alternate Employer as
used herein and above is being used solely as an insurancè term of art. By TPO's
actions of obtaining insurance coverage as set forth above TPO is in no way intending
or evidencing an alternate or dual employment relationship with BNSF. The parties
agree: (1) BNSF has no right to direct or control TPO's employees with respect to the
physical conduct or the performance of services; (2) BNSF does not supervise, nor
does it have the right to supervise, details of TPO's employees' work or the manner in
which such work is accomplished; (3) BNSF retains no control over the details of the
TPO's employees' work; and (4) BNSF has no right to select, hire, train or fire TPO's
employees.

(ii) This policy shall also contain Waiver of subrogation acceptable to BNSF which shall be
indicated on the certificate of insurance:

4. All risks property insurance covering all of TPO's propert including propert in the care,

custody or control of TPO. Coverage shall include the following:

· Issued on a replacement cost basis
· Shall provide that in respect of the interest of BNSF the insurance shall not be

invalidated by any action or inaction of TPO or any other person and shall insure the
respective interests of BNSF as they appear, regardless of any breach or violation of
any warranty, declaration or condition contained in such policies by TPO or any other
person.

· Include a standard loss payable endorsement naming BNSF as the loss payee as its
interests may appear

· Include a waiver of subrogation in favor of BNSF.

Other Requirements:

(b) Where allowable by law, all policies (applying to coverage listed above) shall contain no exclusion
for punitive damages and certificates of insurance shall reflect that no exclusion exists.

(c) TPO agrees to waive its right of recovery against BNSF for all claims and suits against BNSF.
In addition, its insurers, through the terms of the policy or policy endorsement, waive their right of subrogation
against BNSF for all claims and suits. TPO further waives its right of recovery, and its insurers also waive their
right of subrogation against BNSF for loss of its owned or leased property or propert under TPO's care,
custody or control.

(d) Allocated Loss Expense shall be in addition to all policy limits for coverages referenced above.

.. ..- _..__.. m . _. ~.e).__. ...J£O.ls...llow.e..cUu.sef:usre..QuUhe.-piloLw.rtteric.Qns.aoiJ2t.BNSF~_._lLgranted ..
BNSF, any deductible, self-insured retention or other financial responsibilty for claims shall be covered directly
by TPO in lieu of insurance. Any and all BNSF liabilties that would otherwise, in accordance with the
provisions of this Interchange Agreement, be covered by TPO's insurance wil be covered as if TPO elected not
to include a deductible, self-insured retention or other financial responsibility for claims.

(f) Pnor to commencing the Work, TPO shall furnish to BNSF an acceptable certificate(s) of
insurance from an authorized representative evidencing the required coverage, endorsements, and
amendments.

(g) The policy(ies) shall contain a provision that obligates the insurance company(ies) issuing
such policy(ies) to notify BNSF in writing at least 30 days prior to any cancellation, non-renewal, substitution or
material alteration. This cancellation provision shall be indicated on the certificate of insurance.
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(h) Any insurance policy shall be written by a reputable insurance company acceptable to BNSF or
with Q current BCGtn Guidc Rating of A and Class VII or better, and authorized to do busines3 in the state(s) ili
which the service is to be provided.

(i) TPO represents that this Interchange Agreement has been thoroughly reviewed by TPO's
insurance agent(s)/broker(s), who have been instructed by TPO to procure the insurance coverage required by
this Interchange Agreement. Not more frequently than once every five years, BNSF may reasonably modify the
required insurance coverage to reflect then-current risk management practices in the railroad industry and
underwriting practices in the insurance industry.

SECTION 9. INVESTIGATION

(a) Each part wil investigate the injuries, propert damage and losses sustained by its own employees and
persons in its care or custody and adjust or defend any claims by such employees or persons other claims,
injuries, propert damage and losses shall be investigated, adjusted and defended by the part whose train,
locomotive, car or equipment is involved in the accident from which the injury, loss or claim arises (excluding,
however, freight loss and damage claims filed in àccordance with Section 11706 of Title 49 of the U. S. Code).

(b) Each part wil investigate, adjust and defend all freight loss and damage claims filed or'demands made
against it in accordance with Section 11706 of Title 49 of the U. S. Code. .

(c) In the event a claim or suit is asserted against TPO or BNSF which is the other's duty hereunder to
investigate, adjust or defend, then, unless otherwise agreed, such other party shall, upon request take over the
investigation, adjustment and defense of such claim or suit.

(d) All costs and expenses in connection with the investigation, adjustment and defense of any claim or suit

under this Interchange Agreement shall be included as costs and expenses in applying the liabilty provisions set
forth in this Interchange Agreement, except that salaries or wages of full-time agents, full-time attorneys and other
full-time employees of either part engaged directly or indirectly. in such work shall be assumed by such part.

(e) Excluding freight loss and damage claims filed in accordance with Section 11706 of Title 49 of the U. S.

Code, neither party shall settle nor compromise any claim, demand, suit or cause of action for which the other
part has any liabilty under this lnterch¡:nge Agreement without the concurrence of such other part if the
consideration for such settlement or compromise exceeds $25,000.00.

(f) It is understood that nothing in this Section shall modify or waive the conditions, obligations, assumptions

or apportionment provided in Sections 7 and 10 hereof.

SECTION 10. LABOR CLAIMS

Each part agrees to indemnify and hold harmless the other part against any and all costs and payments,
including benefits, allowances and arbitration, administrative and liigation expenses, arising out of claims or
grievances made by or on behalf of its own employees, either pursuant to employee protective conditions imposed
by à governmental agency as conditions for that agency's approval of this Interchange Agreement and operations

..-- ..----.-heæeLOLpsuanUo.Uectivelir.gaining..gr.ei:ent._..IUs._also_.tbeJnentLtbe-paries-tbacai__._____
shall bear the full costs of protection of its own employees under employee protective conditions which may be
imposed, and of grievances filed by its own employees arising under its collective bargaining agreements with its
employees.

SECTION 11. . PAYMENTS OF BILLS

(a) All payments called for under this Interchange Agreement shall be made within thirt (30) days after
receipt of bils therefor. No payments shall be withheld because of any dispute as to the correctness of items in
the bills rendered, and any discrepancies reconciled between the parties hereto shall be adjusted in the
accounts of a subsequent month. The non-privileged records of each party hereto, insofar as they reasonably
pertain to matters covered by this Interchange Agreement, shall be open at all reasonable times to inspection
by the other party.
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(b) Bills rendered pursuant to the provisions of this Interchange Agreement" shall include direct labor and

material costs, together with the surcharges, overhead percentages, and equipment mntals in effect at the time
any work is performed.

SECTION 12. MISCELLANEOUS PROVISIONS

The terms of the Original Agreement shall be incorporated herein by reference and shall apply to the terms and
conditions of this Interchange Agreement:

SECTION 13. DEFAULT AND TERMINATION

Notwithstanding any provision to the contrary, in the event of material default of the terms of this Interchange
Agreement or the Onginal Agreement and failure to substantially cure such default(s) within thirt (30) days of
written notice thereof, BNSF may terminate this Interchange Agreement at any time thereafter on ten (10) days'
written notice to TPO.

SECTION 14. SUCCESSORS AND ASSIGNS

This Interchange Agreement shall inure to the benefit of and be binding upon the successors and permitted
assigns of the parties hereto; provided, however, that TPO shall not assign or transfer this Interchange
Agreement, or any of its rights, interests or obligations hereunder, by merger or otherwise to any person, firm,
or corporation without Obtaining the prior written consent of BNSF.
IN WITNESS WHEREOF, the parties hereto have caused this Interchange Agreement to be duly executed as of
the day and year first above written.

BNSF RAILWAY COMPANY

By:

Printed:

Title:

Date:

By:

Printed:

Title:

Date:
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Exhibit E
Form of Easement Agreement for Snohomish Bridge

(Attach Exhibit J from Woodinville Nort PSA)
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EXIDBIT I

FORM OF BILL OF SALE

This Bil of Sale is entered into by and between BNSF RAILWAY COMPANY, a Delaware corporation,
of 2500 Lou Menk Drive, Fort Worth, Texas 76131-2830 ("Grantor") and THE PORT OF SEATTLE, a
municipal corporation of the State of Washington with an address
("Grantee").

WHEREAS Grantor and Grantee have entered into that certain Purchase and Sale Agreement
(Woodinvile Subdivision - North Rail Line) dated as of March _, 2008 (the "Real Estate Agreement"), pursuant
to which BNSF has agreed to convey and Port has agreed to accept certain real propert in King County,
Washington and Snohomish County, Washington.

WHEREAS, pursuant to the terms of the Real Estate Agreement Grantor and Grantee have executed
and delivered that certain Quitclaim Deed dated of even date herewith pursuant to which Grantor has conveyed
and Grantee has accepted the real property that is the subject of the Real Estate Agreement (the "Real
Property"); and

WHEREAS, in accordance with the terms of the Real Estate Agreement Grantor and Grantee are
entering into this Elil of Sale.

NOW, THEREFORE, FOR AND IN CONSIDERATION of the foregoing and other good and valuable
consideration, the receipt and sufficiency of which are acknowledged, Grantor has quitclaimed and by these
presents does hereby quitclaim unto the Grantee, without any covenants of warranty whatsoever and without
recourse to the Grantor, all its right, title and interest, if any, in and to any personal propert located on the Real
Property together with that certain bridge structure over the Snohomish River connecting portions of the Real
Propert (collectively, the "Personal Property").

This Bil of Sale is executed by Grantor and accepted by Grantee subject to any and all restrictions,
reservations, covenants, conditions, rights-of-way, easements, and encumbrances, whether of record or not, if
any. The terms and conditions set forth in the above stated deed are incorporated herein by reference.

TO HAVE AND TO HOLD the Property unto Grantee, its successors and assigns, for.ever.

IN WITNESS WHEREOF, the Grantor and Grantee have caused this Bill of Sale to be signed by its
duly authorized offcers this _ day of , 20_.

GRANTOR

BNSFRAILWAY COMPANY

By:
---ame:-

Title:

GRANTEE

PORT OF SEATTLE

By:
Name:
Title:
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EXIDBIT J

FORM OF EASEMENT AGREEMENT FOR SNOHOMISH BRIGE

THIS EASEMENT AGREEMENT FOR SNOHOMISH BRIDGE ("Easement Agreement") is made and
entered into as of the _ day of 20_ ("Effective Date"), by and between BNSF RAILWAY
COMPANY, a Delaware corporation ("Grantor"), and PORT OF SEATTLE, a municipal corporation of the
State of Washington ("Grantee").

A. Grantor owns or controls certain real propert situated at or near the vicinity of
County of Snohomish, State of Washington, between Mile Post

, as depicted on Exhibit "A" attached hereto and made a part hereof (the "Premises").

B. Pursu'ant to that certain Bil of Sale dated as of the date hereof and in accordance with the

terms of that certain Purchase and Sale Agreement (Woodinville Subdivision - North Rail Line) dated as of
the terms and conditions of which are incorporated herein by reference; Grantor has conveyed

to Grantee the bridge that is partially located on the Premises.

C. Pursuant to that certain Freight Easement Sale Agreement dated as of , Grantor
has conveyed to a third part operator and its successors and assigns ("TPO") a certain reserved easement for
freight operations as more particularly described in Exhibit 8 attached hereto and made a part hereof (the
"Freight Easement").

D.
dated as of

Grantee has entered into a certain Operations and Maintenance Agreement with the TPO
, authorizing TPO's use of the bridge, in accordance with the terms thereof.

E. Grantor and Grantee wish to enter into this Agreement to allow said bridge to remain on the
Premises, subject to the terms and conditions set forth in this Easement Agreement.

NOW, THEREFORE, for and in consideration of the foregoing recitals which are incorporated herein,
the mutual promises contained herein, and other good and valuable consideration, the receipt and suffciency
of which are hereby acknowledged, the parties agree as follows:

Section 1 Grantinq of Easement.

1.1 Easement Puroose. The "Easement Purpose" shall be for the maintenance, repair,
replacement of the existing bridge located on the Premises for the purpose of providing freight rail transportation
and pedestrian access/trail (referred to herein as "Improvements") by Grantee. The Improvements shall be
constructed, located, configured and maintained by Grantee in strict accordance with the terms of this Easement
Agreement and the Plans and Specifications (as hereinafter defined) approved as set forth in Section 2.

1.2 Grant. Grantor does hereby grant unto Grantee a non-exclusive easement ("Easement") over

the Premises for the Easement Purpose and for no other purpose. The Easement is granted subject to any and all
restrictions, covenants, easements, licenses, permits, leases and other encumbrances of whatsoever nature
whether arnot of record, if any, relating to tf'e Premiscs andsubjccHo all LnwG(ll hcrcinGfcr dofinod), including

. ---.--liut limitation zoning laws, regulations, and ordinarices-mmunicipâl anÕõther governmental auUloritim;, if aiiy. ...--._..

1.3 Reservations by Grantor. Grantor excepts and reserves the right, to be exercised by Grantor

and any other parties who may obtain written permission or authority from Grantor:

(a) to install, construct, maintain, renew, repair, replace, use, operate, change, modify and
relocate any existing pipe, power, communication, cable, or utilty lines and
appurtenances and other facilties or structures of like character (collectively, "Lines")
upon, over, under or across the Premises;

(b) to install, construct, maintain, renew, repair, replace, use, operate, change, modify and
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relocate any tracks or additional facilities or structures upon, over, under or across the
Premises; and

(c) . to use the Premises in any manner as the Grantor in its sole discretion deemi:
appropriate, provided Grantor uses all commercially reasonable efforts to avoid
material interference with the use of the Premises by Grantee for the Easement
Purpose.

1.4 Term of Easement. The term of the Easement; unless sooner terminated under provisions of
this Easement Agreement, shall be perpetuàl. .

Section 2 Plans and Specifications for Improvements. If Grantee desires to make any modifications to
the Improvements within the Premises, Grantee shall submit to Grantor for its review and approval detailed
information concerning the design, location and configuration of such Improvements ("Plans and
Specifications"). No later than fifteen (15) days after Grantor's receipt of the Plans and Specifications and other
information required by Grantor about the proposed location of the Improvements, Grantor wil notify Grantee in
writing whether Grantor has approved or disapproved the design, location and configuration of the proposed
Improvements or the Plans and Specifications, and shall include 'one or more reasons for any disapproval.
Grantor may disapprove the Plans and Specifications only where, in Grantor's reasonable sole judgment,
construction, maintenance, operatiôn or removal of .all or any part of the Improvements to be constructed in
accordance with the Plans and Specifications would cause Grantee to violate any of the provisions of this .
Easement Agreement. Following any disapproval, Grantee shall have the right to modify the location,
configuration or other aspects of the Plans and Specifications of the proposed Improvements and to resubmit
such modifed information to Grantor for its further review and approval. Grantor may approve or disapprove of the
Plans and Specifications in Grantor's sole discretion, but only where, in Grantor's reasonable sole judgment,
construction, maintenance, operation or removal of all or any part of the Improvements to be constructed in
accordance with the Plans and Specifications would cause Grantee to violate any of the provisions of this
Easement Agreement. Any approval or consent by Grantor of any of such plans shall in no way obligate Grantor
in any manner with respect to the finished product design and/or construction. Any such consent or approval shall
mean only that duch Plans and Specifications meet the subjective standards of Grantor, and such consent or
approval by Grantor shall not be deemed to mean that such Plans and Specifications or construction are
structurally sound and appropriate or. that such Plans and Specifications or construction meet the applicable
construction standards or codes. Any deficiency in design or construction, notwithstanding the prior approval of
Grantor shall be solely the responsibilty of Grantee.

Section 3 Improvements.

3.1 . Construction of Imorovements. If the construction or modification of any Improvements on the

Premises is approved by Grantor pursuant to Section 2 above, Grantee, and Grantee's Contractors, at Grantee's
sole cost and expense, shall locate, configure, construct and maintain the Improvements: (i) in a good and
workmanlike manner and in strict accordance with the Plans and Specifications approved by Grantor pursuant to
the provisions of Section 2 above, (ii) in conformance with applicable building uses and all applicable engineering,

. safety and other Laws, (iii) in accordance with the highest accepted industry standards of care, skil and dilgence,
and (iv) in such a manner as shall not adversely affect the structural integrity or maintenance of the Premises, any
~tn,p.ti irA!' on or np.QY thl1 Prp.mi~A!', or ~:iny l~tAml !'lfpport oh;triicTlire!' adjacent to or in the proximity of the

... . ..- . -_.--Pf~ffises;-lle-fleti()ft-e,tfe-flf:roveffeflts-wiHiif-te Premises shall6effplctcd by Grantce-6----..-..- ..--
Grantee's Contractors within one (1) year after Grantor's approval pursuant to Section 2. Grantee shall provide
as buil drawings of all Improvements to Grantor promptly upon completion of construction and shall use its best
efforts to cause such as built drawings to be electronically accessible to Grantor.

3.2 Maintenance of Imorovements. Grantee shall at all times during the term of this Easement
Agreement, at Grantee's sole cost and expense, keep and maintain the Improvements located upon the Premises
in a structurally safe and sound condition, in good repair and in compliance with the Plans and Specifications and
this Easement Agreement. Grantee shall also promptly repair any damage to the Premises orthe Improvements
caused, either in whole or in part, by Grantee Parties (as hereinafter defined). Grantee shall not cause or permit
another person to cause any damage to the Premises or the Improvements, and Grantee shall be responsible for
any such damage which may occur as a result of any Grantee Parts action or inaction. Grantee shall not permit
the existence of any nuisance or the accumulation of junk, debris or other unsightly materials on the Premises and
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shall keep the Premises in a clean and safe condition. Grantee shall, at its sole cost and expense, remove ice
and snoW from the Premises. Grantee shall keep the Premises free and clear from combustible materials and to
r.iit ;:nri rpmo\lp or r.;:IISP to he ciit ;:nri remn\lE'd ;:t it!' !'(lle eicppn!'p ;:ll wPPrii: ;:nri vP!Jpt;:tion on thp. Prpmii:pi:.

said work of cutting and removal to be done at such times and with such frequency as to comply with local Laws
and regulations and abate any and all hazard of fire. Grantor shall have no obligation whatsoever, monetary or
non-monetary, to maintain the Improvements in the Premises.

3.3 No Interference. During the construction of, and any subsequent maintenance performed on,
operation of, or removal of, all or any portion of the Improvements, Grantee, at Grantee's soJe cost, shall perform
all activities and work on or near Grantor's rail corridor or propert and/or the Premises in such a manner as to
preclude injury to persons or damage to the propert of Grantor, or any party on or with propert on Grantor's rail
corridor or propert, and shall ensure that there is no inteiference with the railroa.d operations or other activities of
Grantor, or anyone present on Grantor's rail corridor or propert with the authorit or permission of Grantor.
Grantee shall not disturb any improvements of Grantor or Grantor's existing lessees, licensees, license
beneficiaries or lien holders, if any, or inteifere with the use of such improvements. Grantor may direct one of its
field engineers to observe or inspect the construction, maintenance, operation or removal of the Improvements, or
any portion thereof, at any time to ensure such safety and noninterference, and to ensure that the Improvements
comply with the Plans and Specifications. If any Grantee Part is ordered at any time to leave the Premises or to
halt any activity on the Premises, then the part conducting that activity immediately shall cease such activity and
leave the Premises, if the order was issued by Grantor's personnel to promote safety, such noninteiference with
other activities or propert, or because the Improvi;ments were not in compliance with this Easement Agreement.
Notwithstanding the foregoing right of Grantor, Grantor has no duty or obligation to observe or inspect, or to halt
work on, the Premises, it being solely Grantee's responsibilty to ensure that the Improvements are constructed,
maintained, operated and removed in strict accordance with all Laws, safety measures, such noninterference and.
the Plans and Specifications and in compliance with all terms hereof. Neither the exercise nor the failure by
Grantor to exercise any right set forth in this Section 3.3 shall alter the liabilty allocation set forth in this Easement
Agreement.

3.4 No Alterations. Except as may be shown in the Plans and Specifications approved by Grantor for

the Easement, Grantee may not make any alterations to the Premises, or permanently affix anything to the
Premises, without Grantor's prior written consent. If Grantee desires to change either the location of any of the
Improvements or any other aspect of the Plans and Specifications of any of the Improvements, Grantee shall
submit such change. and modified Plans and Specifications to Grantor in writing for its approval in the same
manner as. provided for in Section 2. Grantee shall have no right to commence any such change until after
Grantee has received Grantor's approval of such change in writing.

3.5 Approvals: Compliance with Laws and Safety Rules.

(a) Grantee shall take, in a timely manner, all actions necessary and proper to the lawful
establishment, construction, operation,. and maintenance of the Improvements,
including such actions as may be necessary to obtain any required approvals or
authorizations from applicable governmental authorities.

(b) Prior to entering the Premises; and at all times during the term of this Easement
Agreement, Grantee shall comply, and shall cause its contractor, any subcontractor,
any assignee...nd any contractöt or subcontractor of any assiç¡nee pertörminçi worK on

the Premises or entering the Premises on behalf of Grantee (collectively, "Grantee's
Contractors"), to comply, with all applicable federal, state and focal laws, regulations,

ordinances, restrictions, covenants and court or administrative decisions and orders,
including Environmental Laws (defined below) (collectively, "Laws"), and all of
Grantor's applicable safety rules and regulations including those found on the website
noted below in Section 3.5(c).

(c) No Grantee Part may enter the Premises without first having completed Grantor's
safety orientation found on the website: ww.contractororientation.com.

3.6 Other Improvements. In the event any construction, repair, maintenance, work or other use of
the Premises by Grantee wil affect any Lines, fences, buildings, improvements or other facilities (collectively,
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"Other Improvements"), Grantee wil be responsible at Grantee's sole risk to locate and make any
adjustments necessary to such Other Improvements. Grantee must contact the owner(s) of the Other
Improvp.mAnts notifying thAm of ;:riy work th;:t m;:y cI;:m.::oe thASA OthAr ImprovAmenti: ::nrl/nr iritArfArA with
their service and obtain the owner's written approval prior to so affecting the Other Improvements. Grantee
must mark all Other Improvements on the Plans and Specifications and mark such Other Improvements in the
field in order to verify their locations. Grantee must also use all reasonable methods when working on or near
Grantor property to determine if any Other Improvements (fiber optic, cable, communication or otherwise) may

. exist.

3.7 Flaqqina and Other Costs. Grantee shall not conduct any activities on, or be present on, any
portion of the Premises or Grantor's rail corridor or property that is within twenty-five (25) feet of any active
railroad track, except in the presence of a flagman. In any case where a flagman or flagmen are required in
connection with the presence of individuals on Grantor's rail corridor or the Premises, Grantee shall provide as
much advance notice as possible prior to any entry upon the Premises. Grantor shall arrange for the presence
of the flagman or flagmen as soon as practicable after receipt of such notice from Grantee. Grantee shall
reimburse to Grantor, within thirty (30) days following Grantee's receipt of each bil therefor, Grantor's costs in
arranging for and providing the flagman or flagmen, which shall be billed to Grantee at Grantor's then
applicable standard rate. Grantee agrees to reimburse Grantor (within thirty (30) days after r.eceipt of a bil
therefor) for all other costs and expenses incurred by Grantor.in connection with Grantee's use of the Premises
or the presence, construction, maintenance, and use of any Improvements situated thereon.

3.8 No Unauthorized Tests or Diaaina. Grantee, and Grantee's Contractors, must not conduct any

tests, investigations or any other activity using mechanized equipment and/or machinery, or place or store any
mechanized equipment, tools or other materials, within twenty-five (25) feet of the centerline of any railroad
track on Grantor's rail corridor or property (whether ot not such centerline is located within the Premises),
except after Grantee has obtained written approval from Grantor, and. then only in strict accordance with the
terms and any conditions of such approval.

3.9 Borina. Prior to conducting any boring work on or near Grantor's rail corridor or propert

(which shall only be permitted within the Premises), Grantee and Grantee's Contractors shall explore the
proposed location for such work with hand tools to a depth of at least three (3) feet below the surface

of the ground to determine whether pipelines or other structures exist below the surface, provided, however,
that inîieu of the foregoing, Grantee shall have the right to use suitable detection equipment or other generally
accepted industry practice (e.g., consulting with the Underground Services Association) to determine the
existence or location of pipelines and other subsurface structures prior to driling or excavating with
mechanized equipment. Upon Grantee's written request, which shall be made thirt (30) business days in
advance of Grantee's proposed construction or modification. of any Improvements, Grantor wil provide to
Grantee any information that Grantor has in the possession of its Engineering Department concerning the

existence and approximate location of Grantor's underground utilities and pipelines at or near the vicinity of any
proposed Improvements. Pdor to conducting any boring work, Grantee, and Grantee's Contractors, shall
review all such materiaL. Grantor does not warrant the accuracy or completeness of information relating to
subsurface conditions and Grantee's, and Grantee's Contractors', operations at all times shall be subject to the
liabilty provisions set forth herein. For all bores greater than 20 inches in diameter and at a depth less than ten
(10) feet below the bottom of a rail, Grantee, and Grantee's Contractors, shall perform a soil investigation
which must be reviewed by Grantor prior to construction. This stl!dy is to dètermine if granular material is

_..._.___.__-iresent, and to prevent subsidence düringthe installatiöti process. ltthe InvestlÇJatlon determines In Grantor's
reasonable opinion that granular material is present, Grantor may select a new location for Grantee's use, or
may require Grantee, and Grantee's Contractors, to furnish for Grantor's review and approval, in Grantor's sole
discretion, a remedial plan to deal with the granular materiaL. Once Grantor has approved any such remedial
plan in writing, Grantee, and Grantee's Contractors, at Grantee's sole cost, shall carry out the approved plan in
accordance with all terms thereof and hereof. Any open hole, boring or well constructed on the Premises by
Grantee, or Grantee's Contractors, shall be safely covered and secured at all times when anyone who is not
creating it, working in it or using it as permitted hereunder is present in the actual vicinity thereof. Following
completion of that portion of the work, all holes òr borings constructed on the Premises shall be ,promptly filled
in by Grantee and Grantee's Contractors to surrounding ground level with compacted bentonite grout, or
otherwise secured or retired in accordance with any applicable Laws. No excavated materials may remain on
Grantor's rail corridor or propert for more than ten (10) days, and must be properly disposed of by Grantee
and Grantee's Contractors in accordance with applicable Laws.
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3.10 Drainaqe of Premises and Propert. Any and all cuts and fils, excavations or embankments
ncqc33nry in tho construction, maintcAanco, or futuro altotuion of the Premises shall be made and maintained by
Grantee in such manner, form and to the extent as wil provide adequate drainage of and from the Premises and
Grantor's adjoining right of way; and wherever any such fil or embankment shall or may obstruct the natural and
pre-existing drainage from the Premises and Grantor's adjoining right of way. Grantee shall construct and
maintain such culverts or drains within the Premises as may be requisite to preseNe such natural and pre-existing
drainage. Grantee shall wherever necessary, construct extensions of existing drains, culverts or ditches through.
or along the Property, such extensions to be of adequate sectional dimensions to preserve flowage of drainage or
other waters, and/or material and workmanship equally as good as those now existing.

3.11 Taxes. Grantee shall pay when due any taxes, assessments or other charges (collectively,
"Taxes") levied or assessed upon the Improvements by any governmental or quasi-governmental body or any
Taxes levied or assessed against Grantor or the Premises that are attributable to the Improvements.

3.12 Modification or Relocation of Improvements. If at any time, Grantor desires the use of its rail
corridor in such a manner that, in Grantor's reasonable opinion, would be interfered with by any portion of any
Improvements, Grantee, at Grantee's sole cost, shall make such reasonable changes in the Improvements that,
are necessary to avoid interference with the proposed use of the Premises while allowing the Improvements to
remain in operation consistent with the Easement Purpose. Where it is practicable to do so, Grantor shall provide
to Grantee at least one hundred twenty (120) days prior written notice that Improvements must be modified, and in
circumstances where one hundred twenty (120) days notice is not practicable, Grantor shall provide to Grantee as
much notice as it reasonably can, and in no case less than twenty (20) days prior written notice. Grantee shall
ensure that all Improvements are modified as required on or before the date set forth in Grantor's written notice.

Section 4 Indemnification.

4.1 TO THE FULLEST EXTENT PERMITTED BY LAW, GRANTEE SHALL, AND SHALL
CAUSE GRANTEE'S CONTRACTORS, SUBCONTRACTORS, AGENTS, INVITEES, LESSEES,
LICENSEES AND PERMITTEES TO, RELEASE, INDEMNIFY, DEFEND AND HOLD HARMLESS GRANTOR
AND GRANTOR'S AFFILIATED COMPANIES, PARTNERS, SUCCESSORS, ASSIGNS, LEGAL
REPRESENTATIVES, OFFICERS, DIRECTORS, SHAREHOLDERS, EMPLOYEES AND AGENTS
(COLLECTIVELY, "INDEMNITEES") FOR, FROM AND AGAINST ANY AND ALL CLAIMS, LIABILITIES,
FINES, PENALTIES, COSTS, DAMAGES, LOSSES, LIENS, CAUSES OF ACTION, SUITS, DEMANDS,
JUDGMENTS AND EXPENSES (INCLUDING, WITHOUT LIMITATION, .COURT COSTS, ATTORNEYS'
FEES AND COSTS OF INVESTIGATION, REMOVAL AND REMEDIATION AND GOVERNMENTAL
OVERSIGHT COSTS) ENVIRONMENTAL OR OTHERWISE (COLLECTIVELY, "LIABILITIES") ,OF ANY
NATURE, KIND OR DESCRIPTION OF ANY PERSON OR ENTITY DIRECTLY OR INDIRECTLY ARISING
OUT OF, RESULTING FROM OR RELATED TO (IN WHOLE OA IN PART):

(i) THIS EASEMENT AGREEMENT, INCLUDING, WITHOUT LIMITATION, ITS
ENVIRONMENTAL PROVISIONS,

(ii) ANY RIGHTS OR INTERESTS GRANTED PURSUANT TO THIS EASEMENT
AGREEMENT,

(iii) OCCUPATION AND USE OF THE' PREMISES BY GRANTEE, OR GRANTEE'S
CONTRACTORS, SUBCONTRACTORS, AGENTS, INVITEES, LESSEES, LICENSEES AND
PERMITTEES, OR ANYONE DIRECTLY OR INDIRECTLY EMPLOYED BY ANY OF THEM,.
OR ANYONE THEY CONTROL OR EXERCISE CONTROL OVER (INDIVIDUALLY, A
"GRANTEE PARTY," AND COLLECTIVELY, "GRANTEE PARTIES"),

(iv) THE ENVIRONMENTAL CONDITION AND STATUS OF THE PREMISES CAUSED BY OR
CONTRIBUTED TO BY GRANTEE PARTIES, OR

(v) ANY ACT OR OMISSION OF GRANTEE PARTIES,

EVEN IF SUCH LIABILITIES ARISE FROM OR ARE ATTRIBUTED TO, IN WHOLE OR IN PART, ANY
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NEGLIGENCE OF ANY INDEMNITEE, WHERE ANY SUCH INDEMNITEE IS ACTING IN ITS
PROPRIETARY CAPACITY AS OWNER OF THE PREMISES. THE ONLY LIABILITIES WITH
RF¡=PFCT TO WHICH GRANTEE'¡= ORLIGATION .TO INDEMNIFY THE INDEMNITEES DOES NOT
APPLY ARE LIABILITIES (I) TO THE EXTENT PROXIMATELY CAUSED BY THE GROSS
NEGLIGENCE OR WILLFUL MISCONDUCT OF AN INDEMNITEE OR (II) LIABILITIES THAT ARISE
FROM OR ARE ATTRIBUTED TO, IN WHOLE OR IN PART, ANY NEGLIGENCE OF ANY
INDEMNITEE, WHERE SUCH INDEMNITEE IS ACTING IT ITS CAPACITY AS A RAILROAD
OPERATOR.

4.2 GRANTEE FURTHER AGREES THAT GRANTEE'S USE OF THE PREMISES AS
CONTEMPLATED BY THIS EASEMENT AGREEMENT SHALL NOT IN ANY WAY SUBJECT GRANTOR TO
CLAIMS THAT GRANTOR IS OTHER THAN A COMMON CARRIER FOR PURPOSES OF ENVIRONMENTAL
LAWS AND EXPRESSLY AGREES TO INDEMNIFY, DEFEND, AND HOLD THE INDEMNITEES HARMLESS
FOR ANY AND ALL SUCH CLAIMS. OTHER THAN AS OTHERWISE PROVIDED IN THIS SECTION 4,
GRANTOR SHALL NOT BE RESPONSIBLE FOR THE ENVIRONMENTAL CONDITION OF THE PREMISES.

4.3 TO THE FULLEST EXTENT PERMITTED BY LAW, GRANTEE SHALL AND SHALL CAUSE
GRANTEE'S CONTRACTORS, SUBCONTRACTORS, AGENTS, INVITEES, LESSEES, LICENSEES AND
PERMITTEES TO, REGARDLESS OF ANY NEGLIGENCE OR ALLEGED NEGLIGENCE OF ANY
INDEMNITEE, INDEMNIFY AND HOLD HARMLESS THE INDEMNITEES AGAINST AND ASSUME THE
DEFENSE OF ANY LIABILITIES ASSERTED AGAINST OR SUFFERED BY ANY INDEMNITEE UNDER OR
RELATED TO THE FEDERAL EMPLOYERS' LIABILITY ACT ("FELAn) WHENEVER EMPLOYEES OF
GRANTEE, OR ANY OF ITS CONTRACTORS, SUBCONTRACTORS, AGENTS, INVITEES, LESSEES,
LICENSEES OR PERMITTEES, CLAIM OR ALLEGE THAT THEY ARE EMPLOYEES OF ANY INDEMNITEE
OR OTHERWISE. THIS INDEMNITY SHALL ALSO EXTEND, ON THE SAME BASIS, TOFELA CLAIMS
BASED ON ACTUAL OR ALLEGED VIOLATIONS OF ANY FEDERAL, STATE OR LOCAL LAWS OR
REGULATIONS, INCLUDING BUT NOT LIMITED TO THE SAFETY APPLIANCE ACT, THE BOILER
INSPECTION ACT, THE OCCUPATIONAL HEALTH AND SAFETY ACT, THE RESOURCE CONSERVATION
AND RECOVERY ACT, AND ANY SIMILAR STATE OR FEDERAL STATUTE.

4.4 Upon writen notice from Grantor, Grantee agrees to assume the defense of any lawsuit or other
proceeding brought. against any Indemnitee by any entity, relating to any matter covered by this Easement
Agreement for which Grantee has an obligation to assume liability for and/or save and hold harmless any
Indemnitee. Grantee shall pay all costs incident to such defense, including, but not limited to, attorneys' fees,
investigators' fees, litigation and appeal expenses, settlement payments, and amounts paid in satisfaction ofjudgments. .
Section 5 Insurance. Grantee shall, at its sole cost and expense, procure and maintain during the life of
this Easement Agreement the following insurance coverage:

A. Commercial General Liability Insurance. This insurance shall contain broad form contractual
liability with a combined single limit of a minimum of $2,000,000 each occurrence and an aggregate limit of at
least $4,000,000. Coverage must be purchased on a post 1998 iSO occurrence or equivalent and include
coverage for, but not limited to, the following:

. Bodily Injury and Property Damage

. PArsöni:llnjIJ(lamAcbrertäingJnJu.IY_____________._____________.__

. Fire legal liabilty

. Products and completed operations

This policy shall also contain the following endorsements, which shall be indicated on the certificate of
insurance:

. The employee and workers compensation related exclusions in the above policy shall not
apply with respect to claims related to railroad employees.

. The definition of insured contract shall be amended to remove any exclusion or other

limitation for any work being done within 50 feet of railroad propert.
+ Any exclusions related to the explosion, collapse and underground hazards shall be

removed.

Woodinvile North Purchase & Sale Agreement 6 Exhibit J

.' ,.



No other endorsements limiting coverage may be included on the policy.

B. Business Automobile Insurance. This insurance shall contain a combined single limit of at
least $1,000,000 per occurrence, and include coverage for, but not limited to the following:

+ Bodily injury and propert damage

+ Any and all vehicles owned, used or hired

C. Workers Compensation and Employers Liabiliy Insurance. This insurance shall include
coverage for, but not limited to:

+ Grantee's statutory liability under the worker's compensation Laws of the state(s) in which
the work is to be performed. If optional under State Law, the insurance must cover all
employees anyway. .

+ Employers' Liability (Part B) with limits of at least $500,000 each accident, $500,000 by
disease policy limit, $500,000 by disease each employee.

D. Railroad Protective Liabilty Insurance is required if there is any construction or demoliion
activities. This insurance shall name only the Railway as the Insured with coverage of at least $2,000,000 per
occurrence and $6,000,000 in the aggregate. The policy shall be issued on a standard ISO form CG 00 35 10
93 and include the following:

+ Endorsed to include the Pollution Exclusion Amendment (ISO form CG 28 31 1093)

+ Endorsed to include the Limited Seepage and Pollution Endorsement.

+ Endorsed to include Evacuation Expense Coverage Endorsement.

+ No other endorsements restricting coverage may be added.

+ The original policy must .be provided to the Railway prior to performing any work or
services under this Easement Agreement

If available and in lieu of providing a Railroad Protective Liabilty Policy, Grantee may participate in the
Railway's Blanket Railroad Protective Liabilty Insurance Policy available to Grantee or its contractor. The limits
of coverage are the same as above. The cost is $

o i elect to participate in Grantor's Blanket Policy;
o I elect not to participate in Grantor's Blanket Policy.

Other Requirements:

Where allowable by law, all policies (applying to coverage listed above) shall contain no exclusion for
punitive damages and certificates of insurance shall reflect that no exclusion exists.

Grantee agrees to waive its right of recovery against Railway for all claims and suits against Railway.
In addition, its insurers, through policy endorsement, waive their right of subrogation against Railway for all
claims and suits. The certificate of insurance must reflect waiver of subrogation endorsement. Grantee further
waives its right of recovery, and its insurers also waive their right of subrogation against Railway for loss of its
owhed orlèMèdpropeit or property uMetlts ëåre, èustody, or control.

Grantee's insurance policies through policy endorsement, must include wording which states that the
policy shall be primary and non-contributing with respect to any insurance carried by Railway. The certificate of
insurance must reflect that the above wording is included in evidenced policies.

All policy(ies) required above (excluding Workers Compensation and if applicable, Railroad Protective)
shall include a severability of interest endorsement and shall name Railway and Staubach Global Services -
RR, Inc. as an additional insured with respect to work performed under this Easement Agreement. Severability
of interest and namIng Railway and Staubach Global Services - RR, Inc. as an additional insured shall be
indicated on the certificate of insurance.
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Grantee is not allowed to self-insure without the prior written consent of Railway. If granted by Railway,
any deductible, self-insured retention or other financial responsibility for claims shall be covered directly by
Crantee in lieu of insurance. Any and all nail'Nay Iiabiltics that 'v'ould othcrwise, in accordancc with thc
provisions of this Easement Agreement, be covered by Grantee's insurance wil be covered as if Grantee
elected not to include a deductible, self-insured retention, or other financial responsibility for claims.

Grantee maintains a self-insurance program for its liabilities, including injuries to persons and property
damage. Grantee purchases excess liability insurance for claims that exceed $ 1 millon per occurrence.
Grantor acknowledges that the Grantee is self-funded for all of its primary liabilty exposures. Grantee agrees,
at its. own expense, to maintain, through its self-funded program and excess insurance liabilty program,
coverage for all of its liability exposures for this Easement Agreement. Grantee agrees to provide Grantor with
at least 30 days prior written notice of any material change in Grantee's self-funded program or excess
insurance program and upon request to provide Grantor with a certificate of insurance for the excess insurance
which overlays Grantee's self-insurance program as adequate proof of coverage.

Should Grantee elect to cease self-insuring its primary liabilty exposures and purchase primary
Commercial General Liabilty insurance, Grantee agrees to add Railroad and Staubach Global Services, Inc. as

. an additional insured. Grantee agrees to cover any deductibles, self-insured retentions, and other financial
responsibilty for claims not covered by insurance. .

Prior to commencing work, Grantee shall furnish to Railway an acceptable certificate(s) of insurance
showing insurance coverage in excess of the Grantee's self-insurance program and written description of
Grantee's self-insurance program from an authorized representative evidencing the required coverage and
endorsements. The policy(ies) shall contain a provision that obligates the insurance company(ies) issuing such
policy(ies) to notify Railway in wnting at least 30 days prior to any cancellation, non-renewal, substitution or
material alteration. This cancellation provision shall be indicated on the certificate of insurance. Upon request
from Railway, a certified duplicate original of any required policy shall be fumished. If Grantor accepts
Grantee's program of self-insurance, then Grantee is only obligated to notify Grantor in writing, 30 days in
advance of any proposed changes that would alter the self-insurance program of Grantee, including any
significant financial changés to Grantee's net worth that would impact Grantee's abilty to pay claims from its
program of self-insurance.

Any insurance policy shall be written by a reputable insurance company acceptable to Railway or with a
current Best's Guide Rating of A- and Class VII or better, and authorized to do business in the state(s) in which
the service is to be provided.

Grantee represents that this Easement Agreement has been thoroughly reviewed by Grantee's
insurance agent(s)/broker(s), who have been instructed by Grantee to procure the insurance coverage required
by this Easemènt Agreement, ; or where applicable the excess insurance that sits above Grantee's self-
insurance program. Allocated Loss Expense shall be in addition to all policy limits for coverages referenced
above.

Not more frequently than once every five years, Railway may reasonably modify the required insurance
coverage to reflect then-current risk management practices in the railroad industry and underwriting practices
in the insurance industry.

If any portion of the operation is to bé subcontracted by Grantee, Grantee shall require that the
subcontractor shall provide and maintain insurance coverages as set forth herein, naming Railway as an
additional insured, and shall require that the subcontractor shall release, defend and indemnify Railway to the
same extent and under the same terms and conditions as Grantee is required to release, defend and indemnify
Railway herein.

Failure to provide evidence as required by this Section 5 shall entitle, but not require, Railway to
terminate the Easement immediately. Acceptance of a certificate that does not comply with this Section 8 shall
not operate as a waiver of Grantee's obligations hereunder.

The fact that insuranc~ (including, without limitation, self-insurance) is obtained by Grantee shall not be
deemed to release or diminish the liability of Grantee including, without limitation, liability under the indemnity
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provisions of this Easement Agreement. Damages recoverable by Railway shall not be limited by the amount
of the required insurance coverage.

For purposes of this Section 5, Railway shall mean "Burlington .Northern Santa Fe Corporation",

"BNSF Railway Company" and the subsidiaries, successors, assigns and affilates of each.

Section 6 Environmental.

6.1 Compliance with Environmental Laws. Grantee shall strictly comply with all federal, state and .
local environmental Laws in its use of the Premises, including, but not limited to, the Resource Conservation and
Recovery Act, as amended (RCRA), the Clean Water Act, the Oil Pollution Act, the Hazardous Materials
Transportation Act, the Comprehensive Environmental Response, Compensation and Liability Act (CERCLA) and
the Toxic Substances Control Act (collectively referred to as the "Environmental Laws"). Grantee shall not
maintain a "treatment," "storage," "transfer" or "disposal" facilty, or "underground storage tank," as those terms
are defined by Environmental Laws, on the Premises. Grantee shall not handle, transport, release or suffer the
release of "hazardous waste" or "hazardous substances", as "hazardous waste" and "hazardous substances" may

. now or in the future be defined by any Environmental Laws.

6.2 Notice of Release. Grantee shall give Grantor immediate notice to Grantor's Resource

Operations Center at (800)832-5452 of any release of hazardous substances on or from the Premises, violation
of Environmental Laws, or inspection or inquiry by governmental authorities charged with enforcing Environmental
Laws with respect to Grantee's use of the Premises. Grantee shall.use its best efforts to prömptly respond to any
release on or from the Premises. Grantee also shall give Grantor immediate notice of all measures undertaken on
behalf of Grantee to investigate, remediate, respond to or otherwise cure such release or violation.

. 6.3 Preventative Measures. Grantee shall promptly report to Grantor in writing any conditions or

activities upon the Premises known to Grantee which create a risk of harm to persons, property or the
environment and shall take whatever action is necessary to prevent injury to persons or .propert arising. out of
such conditions or aCtivities; provided, however, that Grantee's reporting to Grantor shall not relieve Grantee. of
any obligation whatsoever imposed. on it by this Easement Agreement. Grantee shall promptly respond to
Grantor's request for information regarding said conditions or activities.

6.4 Evidence of Compliance. Grantee agrees periodically to furnish Grantor with proof satisfactory to
Grantor that Grantee is in compliance with this Section 6. Should Grantee not comply fully with the above-stated
obligations of this Section 6, notwithstanding anything contained in any other provision hereof, Grantor may, at its
option, terminate this Easement Agreement by serving five (5) days' notice of termination upon Grantee. Upon
termination, Grantee shall remove the Improvements and restore the Premises as provided in Section 7.

Section 7 Default and Termination.

7.1 Grantor's Peiiormance Riqhts. If at any time Grantee, or Grantee's Contractors, fails to properly
peiiorm its obligations under this Easement Agreement, Grantor, in its sole discretion, may: (i) seek specific
peiiormance of the LJnpeiiormed obligations, or (ii) at Grantee's sole cost, may arrange for the performance of
such work as Grantor deems necessary for the safety of its rail operations, activities and property, or to avoid
or remove any inteiierence with the activities or propert of Grantor, or anyone or anything present on the rail
C.oror propAry with tha.or.iy_oL¡ii:sjmLLGri= ntor GrOIe.e i;hi=ll promp~.aßrantoi:QL___ _._
all costs of work performed on Grantee's behalf upon receipt of an invoice for such costs. Grantor's failure to
peiiorm any obligations of Grantee or Grantee's Contractors shall not alter the liabilty allocation set forth in this
Easement Agreement.

7.2 Grantor's Termination Riqhts. Grantor may, at its option, terminate this Easement Agreement by
serving thirty (30) days' notice in writing upon Grantee: (i) if default shall be made in any of the çovenants or
agreements of Grantee contained in this Easement Agreement and Grantee fails to cure such default within
ninety (90) days of receiving Grantor's notice thereof, or (ii) if Grantee should abandon or cease to use the
Premises for the Easement Purpose for a continuous period of one hundred and eighty (180) days without first
notifying Grantor. Any waiver by Grantor of any default or defaults shall not constitute a waiver of the right to
terminate this Easement Agreement for any subsequent default or defaults, nor shall any such waiver in any
way affect Grantor's abilty to enforce any section of this Easement Agreement.
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7.3 Effect of Termination or Expiration. Neither termination nor expiration will release Grantee from any
liRhility or nhligRtion linrlAr thi!' FRSAmAnt, whAthAr of inrlAmnity or otherwi!'e, reslJlting from any acts,
omissions or events happening prior to the date of termination or expiration, or, if later, the date the Premises
are restored as required by Section 8.

7.4 Non-exclusive Remedies. The remedies set forth in this Section 7 shall be in addition to, and not
in limitation of, any other remedies that Grantor may have at law or in equity.

Section 8 Surrender of Premises. Upon termination of this Easement Agreement, whether by
abandonment of the Easement or by the exercise of Grantor's termination rights hereunder, Grantee shall, at
its sole cost and expense, immediately perform the following:

(a) remove all or such portion of Grantee's Improvements and all appurtenances thereto
from the Premises, as Grantor directs at Grantor's sole discretion;

.
(b) repair and restore any damage to the Premises arising from, growing out of, or

connected with Grantee's use of the Premises; and

(c) remedy any unsafe conditions on the Premises created or aggravated by Grantee.

Section 9 liens. Grantee shall promptly pay and discharge any and all liens. ansing out of any

construction, alterations or repairs done, suffered or permitted to be done by Grantee on the Premises or
. attributable to Taxes that are the responsibilty of Grantee pursuant to Section 3. Grantor is hereby authonzed
to post any notices or take any other action upon or with respect to the Premises that is or may be permitted by
Law to prevent the attachment of any such liens to any portion of the Premises; provided, however, that fr;ilure
of Grantor to take any such action shall not relieve Grantee of any obligation or liabilty under this Section 9 or
any other section of this Easement Agreement.

Section 10 Notices. Any notice required or permitted to be given hereunder by one part to the other
shall be in writing and the same shall be given and shall be deemed to have been served and given if (i) placed
in the United States mail, certified, return receipt requested, or (ii) deposited into the custody of a nationally
recognized overnight delivery service,. addressed to the party to be notified at the address for such part

specified below, or to such other address as the. party to be notified may designate by giving the other part no
less than thirt (30) days' advance written notice of such cha~ge in address.

If to Grantor: BNSF Railway Company
2500 Lou Menk Dr. - AOB3
Fort Worth, Texas 76131
Attn: Director of Real Estate

With a copy to:
BNSF Railway Company
2500 Lou Menk Drive
Fort Worth, Texas 76131

------.....--.--.---.--....--. ...Atttion:-

If mailed to Grantee:
Port of Seattle
Real Estate Division
P. O. Box 1209
Seattle, W A 98111

If delivered to Grantee:
Port of Seatte
Real Estate Division.
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2711 Alaskan Way
Seatte, WA 98121

Section 11 Miscellaneous.

11.1 Whenever the term Grantee is used in this Easement Agreement, it shall be meant to include
the TPO or any other entity with whom Grantee has contracted to permit use of the Improvements, whether for
freight rail transportation, other transportation uses and/or pedestrian access/trail operations.

11.2 This instrument and all of the terms, covenants and provisions hereof shall inure to the benefit
of and be binding upon each of the parties hereto and their respective legal representatives, successors and
assigns and shall run with and be binding upon the Premises.

11.3 If any action at law or in equity is necessary to enforce or interpret the terms of this Easement
Agreement, the prevailng .party or parties shall be. entitled to reasonable attorneys' fees, costs and necessary
disbursements in addition to any other relief to which such part or parties may be entitled.

11.4 If any provision of this Easement Agreement is held to be illegal, invalid or unenforceable
under present. or future Laws, such provision will be fully severable and this Easement Agreement wil be
construed and enforced as if such ilegal, invalid or unenforceable provision is not a part hereof, and the
remaining provisions hereof will remain in full force and effect. In lieu of any ilegal, invalid or unenforceable
provision herein, there wil be added automatically as a part of this Easement Agreement a provision as similar
in its terms to such ilegal, invalid or unenforceable provision as may be possible and be legal, valid and
enforceable.

11.5 This Easement Agreement, the Bil of Sale and the Purchase and Sale Agreement are the full
and complete agreement between Grantor and Grantee with respect to all matters relating to Grantee's use of the
Premises. However, nothing herein is intended to terminate anysurviving obligation of Grantee or Grantee's
obligation. to defend and hold Grantor harmless in any prior written agreement between the parties.

11.6 Time is of the essence for the performance of this Easement Agreement.

Witness the ex~cution of this Easement Agreement as of the date first set forth above.

GRANTOR:

BNSFRAILWAY COMPANY, a Delaware corporation

By:
Name:
Title:

GRANTEE:

--..._--_. -....._-_. .... .--...-------w-..u-..---.-.-..-----P-Q~~SËAITbE-m¡:iciai-coi:r.ation.of.be.State.oL____.____

Washington

By:
Name: Tay Yoshitani
Title: Chief Executive Officer

ATTACH - EXHIBIT DAn AND EXHIBIT B
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EXllIT K

FORM OF TRAL USE AGREEMENT

THIS TRA USE AGREEMENT (this "Agreement") is made as of , 2008, by and
between BNSF Railway Company, a Delaware corporation ("BNSF"), and King County, Washington, a
political subdivision and body corporate and politic of the State of Washington ("County") (each,
individually, a "Party" and, collectively, the "Parties").

RECITALS

WHEREAS,BNSF is the owner of that certn real estate known as the "Woodinvile
Subdivision", located in King County, Washington, and Snohomish County, Washington (the
"Woodinvile Subdivision" or "Subdivision") and conducts rail operations over the Subdivision from
the City of Renton, Washington to the City of Snohomish, Washington; and

WHEREAs, the Port of Seattle ("Port") has negotiated with BNSF a purchase and sale
agreement pursuant to which the Port intends to acquire the Subdivision, and the County is a pary to
those agreements and has contributed to the purchase price for the purpose of railbanng a portion of the

Subdivision; and

WHEREAS, the Port does not desire to take on any rail operating responsibility with respect to

the Subdivision, and, accordingly, BNSF will seek abandonment of its rail common carer obligation on
three segments of the Subdivision, and wil transfer its rail operating responsibility on the remainder to a
short line operator; and

WHEREAS, the County desires to convert three segments of the Subdivision to public trail use
and potentially other public purposes, and, accordingly, the County and BNSF desire to enter into this
Agreement' for railbankng and for public space pursuant to and in accordance with 49 C.F.R. 1152.29

and Section 8(d) of the National Trails System Act (also known as the "Rails-to-Trails Act"), L6U.S.C.
1247(d) (collectively, and as any of the foregoing may hereafter be amended or interpreted by binding
judicial or administrative authority, the "Railbanking Legislation"); and

WHEREAS, the purpose of this Agreement is to delineate the responsibilities of each of the
Paries pursuant to the Railbanking Legislation, as such responsibilities may be appropriately allocated
during each phase of the development and use of a trail or other facilities by the County; and

------ -------A:s;he Paries acknow1ehat any railbanklng, trail use Olõtherblic purpose-
proposed by the County, including this Agreement, will be subject to the authorization and jurisdiction of
the Surface Transportation Board ("STB" or the "Board"); and

WHEREAS, the Parties acknowledge that STB authorization has been obtained upon the
issuance of a Notice of Interim Trail Use ("NITU") for each segment of the Subdivision being

abandoned by BNSF in accordance with the Board's rules and procedures; and

WHEREAS, the Paries acknowledge that the County has applied for, obtained and is the holder
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of the NITUs. and. further. the County acknowledges that. pursuant to the requirements of the
Railbanking Legislation, freight service may be reactivated on the three segments of the Subdivision and
the County must make the three segments of the Subdivision available for such reactivation of freight
service; and

WHEREAS, subject to the request of the Port or other requests for service reactivation, the
Paries intend that the County is also obtaining the right and obligation to permt or effect reactivation,
which has been approved by the STB, and pursuant thereto to permit the person requesting reactivation to
take such steps as may be required to permit or effect that reactivation; and

NOW, THREFORE, in consideration of the mutual covenants and agreements contained
herein, and the County's contribution to the purchase price of the Subdivision and other good and
valuable consideration, the receipt and sufficiency of which are hereby acknowledged, BNSF and the
County agree as follows:

AGREEMENT

1. RAIL LINES BEING RAILBANKED

The segments of the Subdivision being railbanked are located: (a) between milepost 5 and
milepost 10.6; (b) between milepost 11.25 and milepost 23. 90; and (c) between milepost 0.0 and
milepost 7.3 of the Redmond Spur (collectively the "Railbanked Segments") . A map of the Subdivision
with an indication of the three Railbaned Segments is attached hereto as Exhibit A.

2. RAILBANKING OBLIGATIONS

(a) Unless otherwise defined in this Agreement, terms used herein wil have the meanings
defined in the Railbanking Legislation.

(b) For the purposes of this Agreement, authorization by the STB of the County's trail use

wil be referred to herein as the "NITUs".

(c) Pursuant to 49 C.F.R. 1152.29, the County assumes the following obligations in respect

to the Railbanked Segments in accordance with the Ståtement of Willngness to Assume Financial
Responsibility required as a condition precedent to the issuance of a NITU (the "SW AFR"), the form of
which is attached to this Agreement as Exhibit B, and otherwise in accordance with the Railbanking
Legislation: (i) all responsibility for the management of the Railbanked Segments; (ii) al responsibilty
for all legal liabilities arsing out. of or relating to the transfer, use, possession, management, operation or
control of the Railbanked Segments; and (iii) all other obligations arsing under the NIUs, the SW AF,
and/or thg Railbanking Legislation as it appli€8 to the Railbanked Segments

(d) BNSF hereby transfers to the County the right and/or obligation to permt reactivation of
the Railbanked Segments for rail service.

(e) The Paries agree that this Agreement wil constitute prima facie evidence of a valid and

continuing purpose on the par of the County to initiate interim trail use along the Railbanked Segments.

3. TERMINATION OF NITU
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It is the understanding and intent of the paries that all right and/or obligation to permit

reactivation of the Railbanked Segments for rail service has been transferred by BNSF to County and that
BNSF no longer retains any such right or obligation. If notwithstanding this the STB receives a request
from BNSF that rail service be restored on all or portiones) of the Railbanked Segments, the County
agrees that it wil make its interest in the corresponding portiones) of the Railbanked Segments available
for such restoration and BNSF wil compensate the County for such interests and any improvements that
have been made by the County on the Railbaned Segments at their then fair market value. If (a) the
County, after the date of this Agreement, has removed any railroad tracks or any railroad equipment or
supporting apparatus within the portiones) of the Railbanked Segments being reactivated pursuant to such
a request by BNSF, or (b) any equipment or improvements ("Post-Railbanking Installations") installed
on the portiones) of the Railbanked Segments being reactivated pursuant to such a request by BNSF after
the date of this Agreement would prevent or otherwise impede the restoration of rail service, then BNSF
wil either restore any required railroad infrastructure or remove any Post-Railbanking Installations at its
sole expense, and wil undertake at its sole expense any work necessary to restore rail service on the
portiones) of the Railbanked Segments. In the event of a request toreactivate service on any Railbanked
Segment(s) pursuant to such a request by BNSF and of the receipt of any required approvals by the STB,
the County wil cause the NIUs to be vacated on the subject Railbanked Segment(s), in whole or in par,
and wil fie at the STB any required notice and/or other information as may be necessary at that time.

4. NOTICES

Except as otherwise expressly provided in this Agreement, all requests, notices; demands,
authorizations, directions, consents, waivers or other communications required or permtted undèr this
Agreement shall be in wrting and shall either be: (i) delivered in person, (ii) deposited postage prepaid in
the certified mails of the United States, return receipt requested, (iii) delivered by a nationally recognized
ovemight or same-day courier service that obtains receipts, or (iv) delivered via facsimile, with
confirmation of receipt with an original deposited postage prepaid in the first class mails of the United
States. Such notices shall be addressed to County at:

County
King County Office of the Executive
701 Fifth Avenue
Suite 3210
Seattle, W A 98104
ATI: Chief of Staff

With an additional copy to:

Office of the King Cou~~g-ey
--.----------.-- -----------ivil Division ._---.---.-.-.----------------..

400 King County Courthouse
516 Third Avenue
Seattle, W A 98102
ATIN: Chief Civil Deputy

or to BNSF at:
BNSF Railway Company
2500 Lou Menk Drive
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FortWorth,Texas 76131

A TIN: Rick Weicher

Fax No.: 312-850-5677

With an additional copy to:

BNSF Railway Company
2500 Lou Menk Drive
Fort Worth, Texas 76131
Attn: David Rankin

Fax No.: 817-352-2398

oJ: to such person and at such other addresses as -either Party may at any time or from time to time
designate for itself by notice in accordance herewith. Each such request, notice, demand, authorization,
direction, consent, waiver or other document shall be deemed to be delivered to a Pary when received at
its address set forth or designated as above provided.

5. GENERAL TERMS

(a) . Entire Agreement. This Agreement, together with any amendments or exhibits,
constitutes the entire agreement between the Parties with respect to the subject matter hereof, and may be
modified only by a writing executed by the Paries.

(b) No Third Party Beneficiares. Except as otherwise provided in this Agreement, nothing
contained in this Agreement, iIiany provision or exhibit to this Agreement, or in any agreement or
provision included in this Agreement by reference, wil operate or be construed as being for the benefit
of any third person.

(c) Paries. Wherever used in this Agreement, the term "BNSF" and "County" shall be
construed in the singular or plural as the context may require or adnut, and shall include the permtted
successors and assigns of such paries.

(d) Severability. This Agreement is intended to be pedormed in accordance with, and only
to the extent pernutted by, all applicable laws, ordinances, rules and regulations. If any term or provision
of this Agreement or the application thereof to any person or circumstance shall for any reason and to
any extent be held to be invalid or unenforceable, then such term or provision shall be ignored, and to the
maximum extent possible, this Agreement shall continue in full force and effect, but without giving
effect to such term or provision.

(p.)' G0vp.niing I a\.'Hc'adiDgs'l~liles ofConsti:ctimi This AgreemenLale governc'd by
anù \;uiii;tiue;ùin i:\;\;uiùaii\;e; WiÙi the; li:wi; uf Lhe--iWahiiigtull,. wilhuutii;fi;ii;iice luUie cUlilidi; uf
laws or choice of law provisions thereof. The titles of sections and subsections herein have been inserted as
a matter of convenience of reference only and shall not control or afect the meaning or construction of any
of the terms or provisions herein. All references herein to the singular shall include the plural, and vice
versa. The Pares agree that this Agreement is the result of negotiation by the Pares, each of whom was
represented by counsel, and thus, this Agreement shall not be construed against the maker thereof.

(f) No Waiver. Neither the failure of either Pary to exercise any power given such Pary
hereunder or to insist upon strict compliance by the other Party with its obligations hereunder, nor any
custom or practice of the Paries at varance with the term hereof shall constitute a waiver of either Pary's
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right to demand exact compliance with the terms hereof

(g) Assignability. The County may assign this Agreement at its discretion, subject to
regulatory.requirements for transfer of the NITUs.

(h) Time is of the Essence. Time is of the essence in the performance of each Pary's
obligations under ths Agreement.

(i) Incorpration of Exhibits. All exhibits attached to this Agreement wil be incorporated

by this reference and made a part of this Agreement for all purposes.

G) Multiple Counterparts. This Agreement may be executed in several counterparts, each of
which shall be deemed an original, and such counterparts shall cons.titute one and the same instrument.

(k) Waiver of Trial by Jury. Venue and Personal Jurisdiction. BNSF AN THE COUNTY
HEREBY IRVOCABLY AN UNCONDITIONALLY WAIV AN AN ALL RIGHT TO TRI
BY JURY IN AN ACTION, SUI OR COUNRCLAI ARSING IN CONNCTION WI, OUT
OF OR OTHRWISE RELATING TO, THS AGREEMENT. Kig County Superior Court or the Federal
District Cour for the Western District of Washington, both in King County, Washington, shall be the
sole and exclusive venues for any action or legal proceeding for an alleged breach of any provision of
this Agreement or any representation, warranty, covenant or agreement herein set forth, or to enforce,
protect, determine or establish any term, covenant or provision of this Agreement or the rights hereunder
of either Pary; and the Parties hereby agree to submit to the personal jurisdiction of said courts.

(1) Relationship. Nothing in this Agreement shall be deemed or construed by the Paries,
nor by any other person, as creating the relationship of pricipal and agent or of parnership or of joint
venture between the Paries.

(m) Authorization. BNSF represents and warants that it has obtained all necessar
corporate approvals authorizing the execution and delivery of this Agreement, and that the execution and
delivery of this Agreement wil not violate the aricles of incorporation or bylaws of such corporation,
and wil not constitute a material breach of any contract by which such corporation is bound. The
County represents and warrants that it has obtained all necessary legislative approvals authorizing the
execution and delivery of this Agreemerit, and that the execution and delivery of this Agreement wil not
violate the County' s Charer or code, and wil not constitute a material breach of any contract by which
the County is bound.

(n) Binding Effect. Ths Agreement shall be binding upon and shall inure to the benefit of the
Paries and their respective heirs, executors, administrators, legal representatives, successors and assigns.

._.._-_._-_.__._~---.----R:MAiN:BER-e~Y'-EFl-Bb\NKT
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IN WISS WHREOF, each of the paries hereto has caused this Agreement to be executed by
its duly authorized signatory, effective as of the day and year first above wrtten.

BNSF RA~W A Y COMPANY

By:
Name:
Title:

KIG COUNTY

By:
Name:
Title:
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EXHIBIT A
To Trail Use Agreement

Form of Statement of Willngness to Assume Financial Responsibility

Statement of Wilingness to Assume Financial Responsibilty

In order to establish interim trail use and rail banking under 16 U.S.C. l247(d) and 49 CPR 1152.29, King
County, a political subdivision and body corporate and politic of the State of Washington (Interim Trail User)
is wiling to assume full responsibility for management of, for any legal liability arsing out of the transfer or
use of (unless the u'Ser is immune from liabilty, in which case it need only indemnify the railroad against any
potential liability), and for the payment of any and all taxes that may be levied or assessed against the right-of-
way. The property extends from: (1) railroad milepost 5.0 on the Woodinvile Subdivision near _
(Station Name), to railroad milepost 10.60, near _ (Station name), a distance of 5.6 miles in King
County, Washington; (2) railroad milepost 11.25 on the Woodinvile Subdivision near _ (Station Name),
to railroad milepost 23.8, near -- (Station name), a distance of miles in King County,
Washington; and (3) railroad milepost 0.0 on the Redmond Spur near _ (Station Name), to railroad
milepost 7.3, near _ (Station nan;e), a distance of 7.3 miles in King County, Washington. The right-of-
way described in item (1) is part of a line of railroad proposed for abandonment in STB Docket No. AB-6

(Sub-No. 464X). The right-of-way described in item (2) is par of a line of railroad proposed for
abandonment in STB Docket No. AB-6 (Sub-No. 465X). The right-of-way described in item (3) is par of a
line of railroad proposed for abandonment in STB Docket No. AB-6 (Sub-No. 463X).

King County acknowledges that use of the right-of-way is subject to the user continuing to meet its
responsibilities described above and subject to possible future reconstrction and reactivation of th~ right-of-
way for rail service.

Wooinville Nort Purchase & Sale Agrment 1 Exhibit K

I. .
1'//

"



EXHIBIT B
To Trail Use Agreement

Map of Three Railbanked Segments

Wooinvile Nort Purchase & Sale Agrment 2 Exhibit K



ex-nlDIT '-

Recording Requested By And
When Recorded Retur to:

King County

Seattle, W A

PUBLIC MULTIPURPOSE EASEMENT

Grantor: Port of Seattle
Grantee: King County

Legal Description (abbreviated): , Additional lega1(s) on Page_.
Assessor's Tax Parcel ID#
Reference Nos. Of Documents Released or Assigned:
Project (Area):

Parcel (#):

This easement is granted this _ day of ,2008, by the PORT OF
SEATTLE a Washington State municipal corporation ("Grantor"), to KIG COUNTY, a
home rule charter county and political subdivision ofthe State of Washington ("Grantee").

WITNESSETH

RECITALS

1. Grantor and Grantee executed a Purchase and Sale Agreement and Donation

Agreement ("Acquisition Agreements") with BNSF Railway Company ("BNSF"), by and
through which BNSF agreed to convey a rail corrdor with rails in place, known as the
Woodinville Subdivision ("Subdivision"), to Grantor. In the Acquisition Agreements,
Grantee received a right of first opportity to purchase portions of the Subdivision from
Grantor.

2. Grantee has been approved as an Interim Trail User by the Surface Transportation

Board ("STB") for the purpose of "railbaning" the Property, and Grantee is accordingly

subject to certain legal obligations related to the Property, which are referred to herein as the
"Railbankng Obligations." The Railbanking Obligations consist of those obligations
imposed through Section 8(d) of the National Trails System Act, also known as the Rails-to-
Trails Act, 16 U.S.C. 1247(d), and 49 C.F.R. 1152.29 (collectively, and as any of the
foregoing may hereafter be amended or interpreted by binding judicial or administrative
authority, the "Railbankng Legislation"), the Notice of Interim Trail Use ("NITU") for the
Property issued by the STB; the Trail Use Agreement ("TUA") entered into between BNSF
and Grantee for the Property under which Grantee agrees to accept, exercise, and fulfill all
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Easement
Grantor: Port of Seattle

Grantee: King County

of the legal rights, duties, and obligations of an Interim Trail User, and the Statement of
Wilingness to Accept Financial Responsibility ("SW AFR"). Under the TUA, Grantee has
also received BNSF's rail service reactivation rights and/or obligations for the Property as
approved by the STB.

3. Grantor desires Grantee to be the Interim Trail User for the Property because

Grantee has substantial expertise and experience in acquiring, developing, maintaining and
operating public trails, and Grantee is wiling to assume this responsibility so long as it has
sufficient rights to the Property to serve as the Interim Trail User for puroses ofthe
Railbanng Legislation.

4. At the closing on the Acquisition Agreements ("Closing"), Grantor and Grantee

separately entered into a Master Interlocal Agreement ("Interlocal") regarding their mutual
rights and obligations concerning the Property. The Interlocal is premised on the Paries'
intent that the Property be used for regional recreational trail and other transportation
puroses, including but not limited to rail or other transportation puroses other than
interstate freight service ("Transportation Use").

5. It is anticipated that such Transportation Use wil be carred out by a Third Party

Operator ("TPO") with rights granted by separate agreement affecting or relating to the
Property ("TPO Agreements").

6. The Paries intend that if interstate freight service should be reactivated in the futue,
such service should be able to be integrated with and not necessarily displace the Parties'
intended regional trail and Transportation Uses.

7. The Paries agree that acquisition of the Property is of substantial benefit to the
region because of its potential for use for regional recreational trail use and Transportation
Use, and therefore the Interlocal includes a binding commitment to undertake a formal,
multi-agency process to plan and recommend appropriate uses ofthe Property ("Regional
Process").

8. Grantor and Grantee intend that the development of a public trail authorized by this

Easement will not prevent Transportation Uses on the Property, but rather wil be designed
and developed to accommodate Transportation Uses. .

NOW, THEREFORE, the PORT OF SEATTLE and KIG COUNTY, in
consideration of each other's duties and obligations under this Easement, the Acquisition
Agreements, the TUA, and the Interlocal, and all of them, and in exchange for the other
good and valuable consideration described therein, the sufficiency of which is hereby
acknowledged, do .hereby agree as follows:
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Easement
Grantor: Port of Seattle

Grantee: King County

TERMS AND CONDITIONS

1. Overview of Grantee's Easement Rights

Grantor grants to Grantee, its successors and assigns, a non- exclusive, perpetual easement
("Easement') over, under, through, along and across certain parcels of land situated in King
County, Washington, as legally described in Exhibit "A" attached hereto and incorporated
herein (the "Property") solely for the following puroses:

1.1 To develop, operate, maintain, repair and improve a public hard- and/or soft-
surface regional trail for public pedestrian, bicycle, or other non-motorized uses ("Trail")
over a portion of the Property to be designated by Grantor and Grantee in a future
amendment to this Easement ("Trail Area"), in accordance with Section 2.1.1 below; and

1.2 To car out Grantee's Railbaning Obligations over the full width and length

of the Property.

1.3 Grantee's Easement rights shall be subject to all preexisting fully executed
recorded or unrecorded easements, leases, permits, franchises, occupancy agreements,
licenses or other agreements demising space in, providing for the use or occupancy of, or
otherwise similarly affecting or relating to the Property in favor ofPuget Sound Energy for
facilities/utilities that are physically located on or in the Property at the time this Easement
is granted ("PSE Instrents"). If any such PSE Instrents are renewed or extended, such

renewal or extension shall be subject to this Easement.

1.4. Any TPO Agreement shall be subject to this Easement.

2. Grantee's Trail Use Rights

This Easement gives Grantee the right to, at Grantee's sole cost and expense, develop,
operate, maintain, repair and improve a Trail upon commencement of "Trail Development".
For puroses ofthis Easement, "Trail Development" means the intial constrction or any
substantial re-constrction of a TraiL. Trail Development shall commence on the date that
Grantee specifies to Grantor, in wrting, as the date for breakng ground in a paricular,
identified segment of the Trail Area. In the event Grantee fails to break ground within five
(5) days ofthe specified date, Trail Development shall not be deemed to have commenced
until Grantee provides a new date in writing to Grantor, provided, if Grantee has broken
ground in a segment in accordance with the requirements of Section 2.1.6 but without
having provided Grantor wrtten notice of the date, Grantee may cure the lack of notice at
any time for such segment such that Trail Development shall be deemed to have
commenced for such segment on the date Grantee broke ground as determined by Grantee's
construction contracts.
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Easement
Grantor: Port of Seattle

Grantee: King County

2.1 Scope of Trail Use Upon Commencement of Trail Development

2.1.1 Grantor and Grantee wil jointly determine, after the completion of
and in consideration ofthe recommendations of the Regional Process, the appropriate
location and size ofthe Trail Area. Grantee may initiate negotiation ofthe joint
determination through wrtten notice to Grantor no sooner than the earlier of the completion
of the Regional Process or one (1) year after Closing. Thereafter the Paries shall negotiate
in a good faith and reasonable maner to reach agreement. The joint determination shall be
made within eighteen (18) months after the initiation of negotiation. If the joint

determination is not made within that time, either Pary may start Dispute Resolution under
Section 4.3. After the joint determination as to the location and size ofthe Trail Area is
made, Grantor and Grantee shall amend this Easement to incorporate a legal description of
the Trail Area, and ifthereafter the Trail Area is moved consistent with the terms ofthis
Easement, Grantor and Grantee wil further amend this Easement to incorporate a revised
legal description of the Trail Area. Grantor and Grantee agree that under generally
applicable trail development standards for regional trails, the Trail Area wil generally range
from 10 feet in width to 30 feet in width depending on the Parties' joint determination as to
the uses to be undertaken on the Property, and the physical constraints of the Property. The
Paries acknowledges that the Trail Area could be wider than 10 to 30 feet in width where
additional width is needed to accommodate all necessar slopes for cuts and fills for the
Trail; to install abutments, pilings, or other structural elements of trail bridges or tunnels; to
allow grade or other physical separation ofthe Trail and any active rail lines on the
Propert; or to install storm water drainage or detention facilities or other facilities required
by a permitting agency in support of or as mitigation for the TraiL. Grantor and Grantee
fuher agree that the location and size ofthe Trail Area will accommodate, and not prevent,
future Transportation Use of the Property.

2.1.2 At the conclusion of the earlier of the joint determination process or
the eighteen (18) month period for negotiating the joint determination as set forth in Section
2.1.1 herein, and prior to commencement of Trail Development but no later than five (5)
years after Closing, Grantee may at its sole discretion elect not to proceed with Trail
Development and may take action to terminate this agreement and request STB approval to
transfer or terminate Grantee's Interim Trail User status and Railbanking Obligations on
one-hundred and twenty (120) days written notice to Grantor. In the event of such notice,
Grantor may engage a substitute Interim Tr~il User consistent with all current and futue
STB requirements, and Grantee shall cooperate fully and as necessar to support such effort.
If Grantee fails to exercise this option to terminate within the earlier of five (5) years after
Closing or prior to Trail Development, the Grantee's option to terminate under this Section
2.1.2 is forever waived without further action by either pary. Upon approval by the STB of
the transfer of Grantee's Interim Trail User status and Railbanking Obligations or the
termination of Grantee's Interim Trail User status and Railbaning Obligations, the
Easement shall, at Grantor's written option, be assigned to a replacement Interim Trail User
or terminated. Upon such assignent or termination, Grantor shall pay Grantee for its
Easement rights in the amount of$1,903,000.
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Easement
Grantor: Port of Seattle

Grantee: King County

2.1.3 Grantor and Grantee will jointly determine, after completion of and in
consideration ofthe Regional Process, the appropriate timeline for the development ofthe
TraiL. Grantee may develop the Trail in phases. At the time jointly determined by Grantor and
Grantee, but no later than five (5) years after Closing, Grantee shall have the right to
commence Trail Development in the Trail Area as to any segment of the Trail Area for which
Grantee notifies Grantor in accordance with Section 2 above.

2.1.4 Grantee shall have the right to use the Trail Area for all purposes
necessary or incidental to Grantee's installation, construction, ownership, use, operation,
maintenance, inspection, repair, replacement, renovation, improvement, removal and
enhancement of a Trail, including, but not limited to, the rights of ingress and egress across
the surface of the Property, provided, such ingress and egress shall not interfere with any
Transportation Use on the Property, if any; the right to use motorized vehicles for the
improvement, constrction, alteration, repair, maintenance and operation of a Trail and for
emergency puroses; the right to install, construct, operate, maintain, modify, repair,
replace, improve, remove and use the Trail Area for any Trail-related purposes as Grantee
may now or hereafter deem appropriate, including the addition, removal or replacement of
Trail improvements at Grantee's election, either in whole or in part with either like or
different improvements. All Trail-related improvements of any kind that are now or
hereafter acquired, constrcted or installed by Grantee, at Grantee's sole cost and expense
within the Trail Area shall be and shall at all times remain the property of Grantee. .

2.1.5 Grantee's rights under this Easement include the further right to

temporarly stage equipment and material on the Property in and around the Trail Area as
reasonably necessar to constrct, operate, maintain, improve, or remove the Trail,
provided, such temporary staging shall not interfere with any Transportation Use on the
Property, if any; and further provided, that Grantee shall not commence such temporary
staging on the Property until Grantee has prepared a restoration plan for the affected
portions ofthe Property, the surface of which shall be restored, at Grantee's sole cost and
expense, as nearly as possible to the condition in which it existed prior to construction, or to
such other condition as the Grantor and Grantee may agree.

2.1.6 Grantee may construct, operate, and maintain Trail crossings over,
under, or across any railroad tracks. or other transportation facilities on the Property,
provided that such crossings shall be consistent with applicabie law, trail or crossing design
standards and shall not interfere with any Transportation Uses on the Property, and provided
further that Grantee shall be responsible for performing and paying for Custodial Activities
as defined in this Easement as to any of the crossing improvements, but not to the railroad
tracks or other transportation facilities in the area of the crossing.

2.1. 7 At least ninety (90) days prior to the commencement of any Trail
Development or any other activity related to Trail Development, Grantee shall provide
Grantor with (i) a copy of all plans and specifications for such proposed Trail Development
and (ii) a plan for coordinating the proposed Trail Development with any then curent or
reasonably foreseeable Transportation Uses or other uses by Grantor on the Property.
Grantee shall not commence any such Trail Development construction, work or activity
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Easement
Grantor: Port of Seattle

Grantee: King County

unless and until Grantor agrees in writing to the proposal, which shall not be uneasonably
withheld, conditioned or delayed.

2.1.8 Grantee shall, at its sole cost and expense, comply with all
stormwater requirements for Tráil Development to the extent any such requirements are
applicable to Grantee's Trail Development, including, but not limited to: (i) Grantee shall be
the sole applicant for any Washington State construction stormwater general permit for Trail
Development, and shall be liable for any fines or other liability that derives from non-
compliance with any such permit; (ii) Grantee shall be the applicant for any construction
stormwater permits for Trail Development required by any local jurisdiction that the Property
is located in, and shall be responsible for any costs associated with drainage review by any
such local jursdiction; (iii) Grantee shall perform its own drainage reviews and pay all
drainage review fees required under King County Code for Trail Development for sections of
the Property located within Grantee's jursdiction; (iv) Grantee shall have all maintenance
obligations for any drainage facilities it constructs for Trail Development pursuant to this
Easement; .and (v) Grantee shall provide Grantor with copies of all correspondence between
Grantee and Washington State or any local jurisdiction related to constrction stormwater
permits associated with Grantee's activities under this Easement.

2.1.8.1 Grantee acknowledges and agrees that Grantor is bound under its
Municipal Stormwater Permit ("Permit") and that the Property is subject to the Permit
terms. Grantee agrees to cooperate with Grantor in Grantor's compliance of its obligations
under the Permit including, but not limited to, Grantor's right to inspect the Property, map
pipes on the Property, provide stormwater education and enforce Permit provisions.

2.2 Trail Use and Transportation Use of Property

2.2.1 Grantee understands, acknowledges, and agrees that Grantor or a

TPO may undertake Transportation Use ofthe Property outside of the Trail Area. Outside
of the Trail Area, and except as set forth in this Easement, Grantee shall not take any action
on or in the Property to limit such Transportation Uses or to limit ingress and egress to any
par ofthe Property for such Transportation Use, unless such action is specifically approved

in wrting by Grantor.

2.2.2 If Grantor or any TPO is required, or may desire at any time, or from
time to time to engage in any Transportation Use or to add to or to improve railroad
infrastructure or other Transportation Use facilities in the Trail Area, or to change the grade
or location of any railroad infrastructure or other Transportation Use facilities in the Trail
Area (collectively "Transportation Infrastrcture Change"), and such change would
uneasonably interfere with Grantee's then existing or future development of the Trail Area,
including but not limited to trail crossings of Transportation Use facilities in the Property in
accordance with the rights granted under this Easement, or Grantee's then existing or futue
development ofthe Trail Area would interfere with the Transportation Use related to the
Transportation Inastructure Change, then Grantor or such TPO may make such change in
its facilities in the Trail Area, and Grantor and Grantee will jointly determine a new Trail
Area location to replace the affected portion ofthe Trail Area and any Trail or Trail-related
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Easement
Grantor: Port of Seattle

Grantee: King County

improvements. If Grantee elects to replace any Trail or Trail-related improvements in the
relocated Trail Area, such replacement shall be at Grantee's sole cost. Any such relocation
shall occur within the Property and any affected Trail Area shall be relocated in a location
that is consistent with the standards in Section 2.1.1 and that is consistent with Grantee's
Railbankng Obligations; provided, that if there is no reasonably practicable alternative for
such relocation within the Property consistent with Section 2.1.1, then such relocation on the
Property may be to standards less than required by Section 2.1.1 so long as the Parties make
a good faith effort to allow for a Trail Area no less than ten feet in width and the relocation
meets the minimum standards necessary to satisfy Grantee's Rai1banking Obligations.
Grantee may, at its sole cost, relocate any affected Trail or Trail-related improvements off
the Property. At least one hundred twenty (120) days before Grantor may take any action
that would require a joint determination under this Section 2.2.2, it shall initiate negotiation
of such joint determination through written notice to Grantee accompanied by a detailed
description of its proposed action. Thereafter the Parties shall negotiate in a good faith and
reasonable manner to reach agreement. The joint determination shall be made within one
hundred twenty (120) days after the initiation of negotiation. If the j oint determination is
not made within that time, either Pary may start Dispute Resolution under Section 4.3 to
make the joint determination of the new Trail Area location and to seek all available
remedies, and Grantor or TPO may make such Transportation Infrastrcture Change even if
the joint determination has not been made. "Reasonably practicable" as used in this
Easement shall mean capable of being implemented in a reliable and effective maner
including consideration of cost. When considering cost, an alternative shall not be
considered reasonably practicable if the incremental costs ofthe alternative are substantially
disproportionate to the incremental degree of benefits provided by the alternative.

2.2.3 If a portion ofthe Property is subject to Transportation Use when

Grantee commences Trail Development within the Trail Area, then Grantee shall be
responsible for installing barers to separate such portion of the Property from the Trail
Area. If Grantor or a TPO commences Transportation Use of a portion ofthe Property that
is adjacent to a portion of Trail Area where Trail Development has commenced, then .

Grantor or TPO shall be responsible for installng barrers separating such portion ofthe
Property from the Trail Area. Grantee and Grantor (or TPO if designated by Grantor) shall
jointly determine the type and scope of barers (e.g. jersey barrers, fencing, or grade
separation) or other measures reasonably needed to separate the Trail Area from the
Transportation Use, which barers shall at a minimum meet any applicable regulatory
standards; provided, that after initial barrer installation is completed, Grantee shall be
responsible, at Grantee's sole cost and expense, to inspect, maintain and replace any barers
or other measures that will separate the Trail Area from the Transportation Use. Before
either Pary may take any action that would require a joint determination under this Section
2.2.5, it shall initiate negotiation of such joint determination through wrtten notice to the
other Pary accompanied by a detailed description of the proposed barers. Thereafter the
Paries shall negotiate in a good faith and reasonable maner to reach agreement. The joint
determination shall be made within ninety (90) days after the initiation of 

negotiation. If the
joint determination is not made within that time, either Party may star Dispute Resolution
under Section 4.3,
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Easement
Grantor: Port of Seattle

Grantee: King County

2.3. Grantor's Retained Rights to the Trail Area

2.3.1 Grantor retains the right to use and allow others to use the Trail Area

in any maner that does not unreasonably interfere with Grantee's easement rights and is
consistent with the terms of this Easement.

2.3.2 Grantor may make improvements in the Trail Area, including surface
or subsurface improvements that are not par of, and do not relate to, Grantee's Trail
(collectively, "Other hnprovements"), provided, that Grantor shall coordinate with Grantee
to (i) prevent unreasonable interference with Grantee's Easement rights, (ii) ensure
reasonable integration of the Trail and Transportation Uses on the Property, (iii) prevent any
health or safety risk; (iv) avoid or minimize to the greatest practicable extent any disruption
to Trail uses; and (v) restore the Trail Area to a condition substantially similar to that
existing prior to the alteration. Such Other hnprovements may not cause the Trail Area to
be relocated.

2.3.3 Grantee shall reasonably cooperate with PSE to site future PSE

facilities authorized under PSE Instruents, or future fully executed instruments in which
Grantor grants an interest in the Property to PSE, within the Trail Area if such facilities can
reasonably collocate, within the Trail Area with Grantee's Trail use.

2.3.4 At least ninety (90) days prior to the commencement of any

construction or substantial reconstrction of Other hnprovements by Grantor in the Trail
Area, Grantor shall provide Grantee with (i) a copy of all plans and specifications for such
proposed Other hnprovements and (ii) a plan for coordinating the proposed Other
hnprovements with Grantee's use ofthe Trail Area. Grantor shall not commence any such
constrction unless and until Grantee agrees in writing to the proposal, which shall not be
uneasonably withheld, conditioned or delayed.

3. Railbanking Obligations On the Property

This Easement gives Grantee the right to carr out all Railbankng Obligations, including
Custodial Activities, over the full width and length of the Property.

3.1 Custodial Activities and Transportation Use

3.1.1 "Custodial Activities" are those activities that a Property owner would
reasonably take to manage the Propert in order to keep the Property in a physical condition
suitable for its use, to maitain the physical integrty of the Property, to prevent health and
safety hazards, andto manage public access in a maner appropriate for the Properts use,

which may range from allowing public access to prohibiting such access, depending on
circumstances. Custodial Activities include both "Routine Maintenance" and "Capital
hnprovements." "Routine Maintenance" includes, but is not limted to, inspecting the propert,
litter and garbage pick up, brush and hazardous tree tring or removal, drainage
maintenance or repair, and fencing or signage maintenance. "Capital Improvements" includes
capital investments in the Propert that go beyond Routine Maintenance, including, but not
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Easement
Grantor: Port of Seattle

Grantee: Kig County

limited to, the installation of fences, barers, or signs, or the repair of a wash-out on the
Propert. Custodial Activities do not include any activities related to granting or managing
easements, leases, permits, franchises, occupancy agreements, licenses or other agreements
demising space in, providing for the use or occupancy of, or otherwise similarly affecting or
relating to the Property, which activities shall be the sole responsibility of Grantor.

3.1.2 A Transportation Use is undertaken when Grantor or a TPO begins to

use the Property for the operation of a Transportation Use; and a Transportation Use is
terminated when such use ceases and (a) the Grantor or a TPO notifies Grantee in wrting that
such use will not resume for a period of at least ninety (90) days, or (b) when Grantee notifies
Grantor in wrting that it has determed, in good faith and upon reasonable investigation, that

such use will not resume for a period of at least ninety (90) days. Both Grantor and Grantee
have a duty to notify each other as in subsections 3.1.2(a) and (b) iftheybecome aware that
Transportation Use has terminated.

3.1.3 "Trail-Side Area" means an area between the Trail Area and the

Propert bounda that is not being used for Transportation Use.

3.2 Custodial Activities Performance and Cost Allocation

Custodial Activities wil be performed and paid for in the following maner
depending on the uses present on the Property:

3.2.1 In any portion ofthe Property where there Trail Development has not

commenced and there is no Transportation Use, Grantee shall be responsible for performing
all Custodial Activities. Grantor shall compensate Grantee for the actual cost and expense
of performing Routine Maintenance. Should more than Routine Maintenance be needed to
car out Custodial Activities, Grantor and Grantee wil jointly decide what Capital

Improvements are needed to address any such conditions identified by Grantor or Grantee.
Grantor wil pay Grantee the actual cost and expense of carng out such Capital
Improvements. Grantee shall make such Capital Improvements. Either Party may initiate
negotiation of a joint determination under this Section 3.2.1 through written notice to the
other Pary accompaned by a detailed description of the identified condition and proposed
Capital Improvements. Thereafter the Paries shall negotiate in a good faith and reasonable
manner to reach agreement. The joint determination shall be made within ninety (90) days
after the initiation of negotiation. lfthe joint determination is not made within that time,
either Party may start Dispute Resolution under Section 4.3. Either pary may start Dispute
Resolution earlier if circumstances require a shorter time to make a joint determination in
order to prevent or mitigate signficant damage to or loss ofthe Property.

3.2.2 In any portion of the Property where Trail Development has
commenced but there is no Transportation Use, Grantee shall be responsible for performing
and paying for all Custodial Activities.

3.2.3 In any portion ofthe Property where Trail Development has

commenced and there is Tranportation Use, Grantee shall be responsible for performing
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Grantor: Port of Seattle
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and paying for all Custodial Activities inside the Trail Area, inside any Trail-Side Area, and
inside any portion of the Property used by Grantee under Sections 2.1.4 of this Easement.
Grantor or the TPO undertaking Transportation Use shall be responsible for performing and
paying for all Custodial Activities on the remainder of such Property.

3.2.4 In any portion ofthe Property where there is Transportation Use but

Trail Development has not commenced, Grantor or the TPO undertaking Transportation Use
shall be responsible for performing and paying for all Custodial Activities.

3.3 Cost Alocation Framework to be Implemented by Contract

Grantor and Grantee shall separately contract to implement the cost allocation
framework set fort in Section 3.2, and such contract maybe revised from tie to time as the
Paries may agree.

3.4 Custodial Activities Following Termination of Transportation Use

If and when Transportation Use is terminated on a segment of the Propert consistent

with Section 3.1.2 ofthis Easement, then Grantee shall resume performing Custodial Activities
for such segment if requested to do so by Grantor in wrting or if Grantee elects do so in
wrtten notice to Grantor.

3.5 The Propert shall be subject to the Rai1bang Obligations. In the event
Grantee determines that it is no longer reasonably practicable to car out Railbanng
Obligation because of actions taken by Grantor or any other entity using or claiming
ownership ofthe Propert, then Grantee, after unsuccessfully engaging in the dispute
resolution process pursuant to Sections 4.3.1 and 4.3.2, may notify the STB that Grantee
will no longer serve as the Interim Trail User for all or a portion ofthe Property, and request
that Grantee's Railbanng Obligations be extinguished as to the identified land pursuant to
the Railbanng Legislation. If Grantee seeks extinguishment of its Railbanking Obligations
as to all or a portion of the Property, Grantee shall, if requested by Grantor, cooperate to
transfer, as to the indentified land, its Interim Trail User status and its interest in this
Easement to a replacement Interim Trail User. As to any portion ofthe Property for which
Railbankng Obligations are terminated, Grantor or a replacement Interi Trail User may

acquire from Grantee its Easement rights in exchange for an amount equal to a pro rata
share ofthe County's payment $1,903,000 to the Port for the Easement, plus compounded
annual interest on that amount from the date ofthe grant ofthis Easement at a rate equal to
three percent per anum.

3.6 The Paries recognize and agree that a portion of the Property between
milepost 10.6 and 11.25 ("Wilburon Segment") has not been subject to Interim Trail Use
and the Railbanng Obligations, but rather was abandoned with the approval of the STB
prior to Grantor's acquisition of the Property. The Wilburton Segment is a critical link in
the maintenance of the remainder of the Property in compliance with the Railbanking
Obligations. Therefore, the Wilburton Segment is subject to the terms of this Easement and
shall be deemed to be and treated under this Easement as ifit was subject to Interim Trail
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Use and the Railbanking Obligations, including specifically, but without limitation, the
requirement to keep ownership ofthe Wilburton Segment intact and available with the
remainder of the Property for reactivated interstate freight rail service.

4. Other Terms and Conditions.

4.1. Reactivation of Interstate Rail Service Under the Railbanking

Legislation

4.1.1 Grantor and Grantee understand, acknowledge and agree that if the
STB receives a request to use all or any portion of the Property for federally regulated
interstate freight rail service, then Grantor and Grantee may each be required to, and will if
so required, make available some or all oftheir respective interests in the Property to
accommodate reactivated freight rail service.

4.1.2 Grantor and Grantee agree that if the STB receives a request for
approval to use the Property for reactivated freight rail service, then Grantor and Grantee
wil cooperate in order to cause the party making such request, including Grantor or Grantee
if either makes the request, (a) to bear all costs to restore or improve the Property for
reactivated freight rail service; (b) to bear responsibility to take all steps necessar before
the STB and any other regulatory agency, governental or quasi-governental body having
jurisdiction over such work, to cause the relevant NITU.to be vacated; and (c) to
compensate Grantor and Grantee for the fair market value of any and all of their respective
rights or interests in the Property, or in improvements thereon that may be destroyed, lost,
compromised, or otherwise reduced in value or function when the Property or any portion of
it is put to use for reactivated freight rail service.

4.1.3 Grantor wil indemnify, hold harmless, and defend Grantee, its

offcers, employees, agents and contractors from all costs or liability arising out of or
relating to Grantor's failure to make available its interests in the Property to accommodate
reactivated freight rail service in compliance with the Railbanng Obligations.

4.1.4 Grantee wil indemnfy, hold harmless, and defend Grantor, its
officers, employees, agents and contractors from all costs or liability arising out of or
relating to Grantee's failure to make available its interests in the Property to accommodate
reactivated freight rail service in compliance with the Railbaning Obligations.

4.2 Insurance, Indemnifcation, and Hazardous Substances

4.2.1 Grantee As Additional Insured for Transportation Use

Grantor shall-require any entity utilizing the Property for Transportation Uses to
name Grantee as an additional insured on any insurance policy maintained by the entity or
required under the applicable TPO Agreement..

4.2.2 Indemnifcation by Grantor
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Without in any way limiting the provisions of Section 4.2.5, and subject to the
provisions of Subsection of 4.2.2.1, Grantor wil indemnify, hold harless, and defend
Grantee, its offcers, employees, agents and contractors from all liability arising out of or
relating to the transfer, condition, use, possession, management, operation, or control of the
Property, including without limitation public access, the Custodial Activities, Transportation
Uses, and challenges to Grantor's authority to acquire or own the Property.

4.2.3 Indemnification by Grantee

4.2.3.1 Without in any way limiting the provisions of Section 4.2.5,
Grantee wil indemnfy, hold harless and defend Grantor, its officers, employees, agents
and contractors from all liability arsing out of or relating to Grantee's, its officers,
employees, agents or contractors' negligence in the exercise of Grantee's rights and
obligations under this Easement.

4.2.3.2 Grantee agrees to defend, indemnfy and hold Grantor
harless from any and all claims, causes of action, regulatory demands, changes in permits
and/or regulatory requirements for the Property, liabilities, fines, penalties, losses, costs and
expenses (including attorneys' fees, costs and all other reasonable litigation expenses when
incured and whether incurred in defense of actual litigation or in reasonable anticipation of
litigation), arsing from stormwater discharges caused by Grantee's exercise of its Trail
rights and obligations on the Property under Section 2.1 of this Easement.

4.2.4 Indemnifcation for Transportation Use

Grantor shall require any entity utilizing the Property for rail-based or fixed
guideway Transportation Uses to indemnify, hold harmless and defend Grantee from any
and all obligations imposed by Railroad Unemployment Insurance Act (45 U.S.c.A. §§ 351
et seq.), Railroad Retirement Act (45 U.S.c. §231 et seq.), Railway Labor Act (45 U.S.C.
Sec. 151 et. seq.), Federal Employers Liability Act (45 U.S.C. Sec 51 et. seq.), common
carer obligations pursuant to (49 U.S.c. Sec. 10101 et. seq.), and any Federal rail safety
legislation, that arise from such Transportation Use ofthe Property.

4.2.5 Hazardous Substances

4.2.5.1 The Pares are acquirg their respective interests in the
Propert through the Acquisition Agreements. Section 6 and 7 ofthe AcquisitionAgreements
spells out the obligations ofBNSF, Grantor and Gratee with regard to Hazardous Substances
and Envionmental Laws. These Sections are also included withn the Deed for the Propert.
Section 7(e) says that the Section 7 obligations rug from BNSF to Grantor and Grantee,
and the Section 7 rights rug to BNSF from Grantor and Grantee, will be allocated as
between Grantor and Grantee in the maner separately agreed to by Grantor and Grantee. The
liability for Hazardous Substances generally and the allocation as between the Grantor and
Grantee referenced in Section 7 shall be as follows:
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4.2.5.2 Grantor shall be responsible for the Remediation of, and shall

indemnfy, defend and hold harless Grantee, its offcers, employees, agents and contractors
from åii liability arsing out of the discovery of Hazardous Substances released on the Propert
before or after Closing, and the Grantor shall be entitled to all rights rug from BNSF under
Section 7 and shall be subject to all obligations rung to BNSF under Section 7, except that:

(a) Grantee shall be responsible for the Remediation of, and shall
indemnfy, defend and hold harless Grantor, its offcers, employees, agents or contractors
from all liability arsing out of Hazardous Substances released on the Propert by the Grantee,
its officers, employees, agents or contractors after Closing, and

(b) Grantee shall be responsible for the Remediation of, and shall
indemnfy, defend and hold haress Grantor, its offcers, employees, agents and contractors,
from all liability arsing out of Hazardous Substances released after Closing by third paries
withi the Trail Area related to the development, operation, maintenance or use of the Trail;
and

(c) Grantee shall be entitled to the rights rug from BNSF under Section
7 and shall be subject to tlie obligations rug to BNSF under Section 7 to the extent that the
Hazardous Substances at issue are discovered with the Trail Area as a result of Grantee's
Trail Development on the Property, in which case the Grantee shall be entitled to the pro rata
share of any costs paid by BNSF to Remediate such Hazardous Substaces within the Trail
Area, and shall be responsible for carg out and bearg the costs of Remedation of such
Hazardous Substances withi the Trail Area.

4.2.5.3 In the event Hazardous Substances are discovered on the

Propert, Grantor and Grantee shall promptly give notice to the other Pary of such discovery
and shall in good faith cooperate with one another to car out the terms ofthis Agreement.
Each Par shall have the right to enforce directly against BNSF the terms ofthe Acquisition
Agreements relatig to Hazardous Substances. To the extent that both Paries seek to enforce
those terms, the Grantor and Grantee shall also in good faith cooperate with one another to do
so.

4.2.5.4 In the event a dispute arses between the Grantor and Grantee as

to the allocation of rights and obligations between each other relating to Section 7 of the
Acquisition Agreements and Grantor and Grantee are also in a dispute with BNSF under
Section 7, or in the event a dispute arses between Grantee and the Grantor only as to
Hazardous Substances under this Easement, but does not involve Section 7 ofthe
Acquisition Agreements, then in either case Grantor and Grantee as between each other
shall be bound to resolve the dispute through the Arbitration provisions of Section 10.4 of
the Acquisition Agreements.

4.2.6 Each party agrees that its obligations under this Section 4.2 extend to
any claim, demand, and/or cause of action brought by or on behalf of any employees, or
agents. For this purpose, each pary, by mutual negotiation, hereby waives, with respect to
the other pary only, any immunity that would otherwise be available against such claims
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under the Industrial Insurance provisions of Title 51 RCW, but only to the extent necessary
to indemnify the other party.

4.3 Dispute Resolution.

Any claim, dispute or other matter in question arising out of or related to this
Easement, including any inability of Grantor and Grantee to make joint determinations
called for by this Agreement ("Disputes") shall be exclusively subject to the following
alternative dispute resolution procedure as a condition precedent to the institution of legal or
equitable proceedings by either pary. This requirement canot be waived except by an
explicit wrtten waiver signed by the Parties.

4.3.1 Informal Process.

The Parties shall negotiate in good faith and use their best efforts to resolve any
Disputes that may develop under this Agreement. The Port's Chief Executive Officer (or
his/her designee) and the King County Executive (or his/her designee). along with any staff or
techncal persons any of the Paries desire, shall meet within seven (7) days after written request
from either pary and attempt tó resolve a Dispute. The Paries may agree to extend the time
provided for in this Section for an additional seven (7) days.

4.3.2 Mediation.

If a Dispute is not resolved under the procedure set forth in Section 4.3.1, or within
such additional time as the Parties mutually agree, then the Paries shall endeavor to resolve
a Dispute by mediation with a mediator agreed to by the Parties. A Pary shall submit a

request for mediation in wrting to the other Party. Mediation shall proceed in advance of
legal or equitable proceedings. Any contractual or statutory deadlines, including without
limitation statutes of limitation, shall be tolled pending mediation for a period of60 (sixty)
days from the date ofthe mediation request, unless tolled for a longer period by agreement
ofthe paries. Final authority for settlement may be subject to the approval ofthe Paries'

respective legislative bodies.

4.3.3 Right to Litigate Contingent on Prior Effort to Mediate.

The Parties shall not commence litigation on a Dispute unless the Dispute has been
properly raised and considered in the above mediation procedure. The Parties shall share
equally in the costs of the mediation. Any mediation under this Agreement shall be held in
King County, Washington. Agreements reached in mediation shall be enforceable as
settlement agreements in any cour having jursdiction thereof.

4.3.4 Immediate Action

If Grantee or Grantor reasonably determine that circumstances require immediate
action to prevent or mitigate significant damage to or loss of the Property, then such Party
may pursue any immediate remedy available at law or in equity without having to follow
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these alternative dispute resolution procedures in this Section, and then pursue such
alternative dispute resolution procedures.

4.3.5 Matters Not Subject to Alternative Dispute Resolution

This Section on alternative dispute res.olution procedures shall not apply to any
dispute between the Parties that also relates to a dispute with BNSF or any dispute between
the Parties concerning Hazardous Substances. This Section on alternative dispute resolution
shall also only apply to Disputes between the original Grantor and Grantee, and not to their
respective heirs, legal representatives, successors and assigns, or TPOs, unless such parties
to a Dispute agree to alternative dispute resolution, except that this Section will apply to any
Disputes between Grantor and Grantee and their respective heirs, legal representatives,
successors and assigns or TPOs (if applicable) related to Sections 2.1.1, 2.2.2, 2.2.3 and
3.2.1.

4.3.6 In addition to the specific remedies set forth in this Easement, and

except for the limitations on remedies for Hazardous Substances set forth in Section 4.2.3 of
this Easement, Grantor and Grantee, following the alternative dispute resolution procedure
called for herein, shall be entitled to all remedies in law or equity. Further, should the
Grantor and Grantee be unable to make any joint determination called for by this Agreement
and be unable to resolve the Dispute through the alternative dispute resolution procedure
called for herein, then Grantor and Grantee agree that a Cour shall have the authority to
decide the terms ofthe joint determination in question.

4.4 Litigation Regarding Title; Encroachments.

4.4.1 Grantor makes no warranty oftitle as to the Property or the Easement. If
Grantor or Grantee receives any wrtten document or lawsuit challenging or questioning
Grantor's title to any portion ofthe Property, then within ten (10) business days of receipt
the receiving Party shall transmit to the other Pary a copy of such documènt. Grantor and
Grantee shall in good faith cooperate and confer with one another as to the appropriate
response to any such challenge in order to car out the Paries' intended uses of the Property as
expressed in the Easement.

4.4.2 Should either Par identify an unauthorized encroachment on the Propert,

such par shall reasonably promptly notify the other in wrting, and the Paries shall in good
faith cooperate and confer with one another as to the appropriate action to take with regard to
the encroachment in order to car out the Pares' intended uses of the Propert as expressed in

the Easement.

4.5 Taxes.

4.5.1 Grantee shall be solely responsible to pay on a current basis any taxes and
assessments related to the Property, if any, including without limitation real property ad
valorem taxes, special benefit assessments and other governental impositions (collective
"Taxes") that may apply to its interests in the Property, its activities upon the Property, or its

Multipurpose Easement 5-2-08

Page 15 of21

I;'



Easement
Grantor: Port of Seattle

Grantee: King County

improvements to the Property, including all stormwater management fees assessed by any
jursdiction in which the Trail Area is located that are triggered by or arsing from Grantee's
exercise of its Trail rights and obligations on the Property under Section 2.1 of this
Easement. Grantor shall be solely responsible to pay on a current basis any Taxes that may
apply to its activities upon the Property, or its improvements to the Property, and to require
any third party with an interest in the Property or any TPO to pay on a curent basis any
Taxes that may apply to their respective interests in the Property, activities upon the
Property, or improvements to the Property. Nothing contained herein shall modify the
Paries' respective rights to contest any such Tax, and neither party shall be deemed to be in
default as long as it shall, in good faith, be contesting the validity or amount of any such
Taxes.

4.6 Effect of Easement; Assignment.

This Easement creates a servitude running with the land that comprises the Property.
It conveys an easement that is appurtenant to, for the benefit of, and shall ru with Grantee's
regional system of trails and parks and all real property and real property interests now
owned or hereafter acquired for park or trail purposes by Grantee and its heirs, legal
representatives, successors and assigns. The terms and conditions contained in this
Easement shall also be deemed covenants ruing with the land that comprises the Property,
and shall bind the Grantor, and its heirs, legal representatives, successors and assigns. The
terms "Grantor" and "Grantee" are expressly defined to mean the Port of Seattle and King
County, respectively, and their respective heirs, legal representatives, successors and
assigns. Grantee may assign its rights in this Easement to another entity so long as such
entity is approved by the STB as a replacement Interim Trail User and assumes all
Railbanng Obligations associated therewith, and so long as such entity is approved by
Grantor, which approval shall not be uneasonably withheld, conditioned or delayed.

4.7 Headings.

The headings in this Easement are for convenience only and shall not be deemed to
expand, limit, or otherwise affect the substantive terms of the Easement rights and the
covenant obligations that it embodies.

4.8 Neutral Authorship.

Each party has been represented by counsel in connection with the negotiation,
execution and delivery of this Easement. Each of the provisions of this Easement has been
reviewed and negotiated, and represents the combined work product of both parties hereto.
No presumption or other rules of construction which would interpret the provisions ofthis
Easement in favor of or against the party preparing the same will apply in connection with
the constrction or interpretation of any of the provisions of this Easement.

4.9 Governing Law; Jurisdiction and Venue; Attorneys' Fees.
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The laws of the State of Washington shall govern the interpretation and enforcement
of this Easement. The paries agree that the Superior Cour in King County, Washington,
shall be the sole and exclusive venue for any action or legal proceeding for an alleged
breach of any of the terms and conditions set forth herein, or to enforce, protect, determine
or establish any term, covenant or provision of this Easement or the rights hereunder of
either pary; and the parties hereby agree to submit to the personal jurisdiction of said cour.
If either pary brings such an action or legal proceeding, the prevailing party shall be entitled
to recover from the non-prevailing pary, as part of such action or proceedings, or in a
separate action brought for that purose, reasonable attorneys' fees and costs, expert witness
fees and cour costs, including those incurred upon appeal, as may be fixed by the court.

4.10 Severabilty.

If any provision ofthis Easement shall be held to be invalid or unenforceable for any
reason, the remaining provisions shall continue to be valid and enforceable unless striking
such provision materially alters the intention of the paries. If a court finds that any .

provision of this Easement is invalid or unenforceable, but that by limiting such provisions
it would become valid and enforceable, then such provision shall be deemed to be wrtten,
construed, and enforced as so limited.

4.11 Non-Waiver.

The failure of either party to enforce any provision of this Easement shall not be
constred as a waiver or limitation ofthat party's right subsequently to enforce and compel
strct compliance with every provision ofthis Easement.

4.12 Entire Agreement; Relation to Master Agreement and Acquisition

Agreements

This Easement, the Acquisition Agreements and the Interlocal set forth the entire
agreement between the Parties with respect to the subject matter hereof, and are intended by
the Parties to be read in harmony with one another. There are no understandings or
agreements between the paries respecting the subject matter hereof, written or oral, other
than as set forth in those documents. If, h~wever, there is any conflict between this
Easement and the Interlocal, or between this Easement and the Acquisition Agreements,
then the terms ofthis Easement shall control. This Easement may be amended by the
mutual wrtten agreement of the Paries.

IN WITNESS WHEREOF, the said Grantor and Grantee have signed this
day of , 2008.

GRATOR
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PORT OF SEATTLE
Approved as to Form:

By By

Easement
Grantor: Port of Seattle

Grantee: King County

General Counsel

KIG COUNTY
Approved as to Form:

By By
Senior Deputy Prosecuting Attorney

Tay Y oshitani
Chief Executive Officer
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ACKNOWLEDGMENT

STATE OF WASHINGTON)

) ss

COUNTY OF KIG )

On this _ day of , 2008, before me personally appeared
Tay Y oshitani, to me known to be the Chief Executive Offcer of the Port of Seattle, a entity
that executed the foregoing instrment, and acknowledged such instruent to be the free
and voluntary act and deed of said Port of Seattle for the uses and purposes therein
mentioned, and on oath stated that they were authorized to execute said instruent on behalf

of the Port of Seattle.

IN WITNESS WHEREOF, I have hereunto set my hand and affxed my official seal
the day and year last above wrtten.

Printed Name

NOTARY PUBLIC in and for the State of
Washington,

residing at

My commission
Expires
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ACKNOWLEDGMENT

STATE OF WASHINGTON)

) ss

COUNTY OF KIG )

On this _ day of , 2008, before me personally appeared
Ron Sims, to me known to be the King County Executive, an entity that executed the
foregoing instruent, and acknowledged such instrent to be the free and voluntar act
and deed of said King County for the uses and purposes therein mentioned, and on oath
stated that they were authorized to execute said instrent on behalf of King County.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal

the day and year last above wrtten.

Printed Name

NOTARY PUBLIC in and for the State of
Washington,

residing at

My commission
Expires
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EXHIBIT 1

LEGAL DESCRIPTION FOR THE PROPERTY
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EXHIIT M

PROPERTY REPORTS

(1) All Third Pary LeaseslLicenses (as defined in Section I of the Agreement)

(2) Copies of the Right of Way and Track Maps for the Property;

(3) Renton Trafic Data - Year 2000 though 2007 by origin and destination with lading tonnage -

Excel spreadsheet
(4) Hazdous Materials - Yea 2000 though 2007 by oógi and destination will lading

tonnage - Excel spreadsheet

(5) Latest Annual Bódge Inspection - Active Bódge Lists for LS 403, 404 and 405 (11/14/07) - PDF

copy
(6) All Open Non-Informational Bódge Exception Summares (11/14/07) -PDF copy

(7) Curent Bódge Rating - Woodinvile Subdivision Bódge Ratings Summar - PDF copy - created

2/14/08

(8) BNSF Nortwest Division Timetable No.3-In Effect Apól 26, 20067:00 AM (PCT) - PDF copy

(9) BNSF Woodinvile Subdivision Track Char - Snohomish Jet. West, W A (MP 1.2) to Black River,
W A (M 9.5) -latest revision 8/15/06 - PDF copy and BNSF Redmond Spur Track Char -
Redmond, W A (M 7.3) to Woodinvile, W A (M 0.1) - latest revision 8/15/06 - PDF copy

(10) Limting Gross Locomotive and Car Weights -Included in Woodinvile Subdivision Timetable No.

.3, page 67
(11) Permanent Slow Orders -Included in Woodivile Subdivision Timetable No.3, page 67

(12) Rail Weight - Included in respective track char - varous pages

(13) Geometry Car Results - Latest ru (5/4/07), (5/15/07) and (5/4/07) - PDF copy
(14) Latest Culvert Inspection Report - Active Culvert Lists (11/14/07) - PDF copy

(15) All Open Culvert Exception Summares (11/14/07) -PDF copy

(16) Road Crossing Inventory - (1/9/08) - PDF copy

(17) Ral Defects - (3/31/06) - PDF copy

Wooinvile North Purchase & Sale Agrement I Exhibit M
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16084
DONATION AGREEMENT

(Woodinville Subdivision- South Rail Line)

THIS DONATION AGREEMENT is made and entered into as of the _ day of April, 2008, by and
between BNSF RA WAY COMPAN ("BNSF"), the PORT OF SEA TILE, a municipal corporation of the
State of Washington ("Port") and KIG COUN? a political subdivision of the State of Washington
("County").

RECITALS

A. BNSF owns certain real propert (the "Woodinville Subdivision," or "Subdivision") in King
County, Washington and Snohomish County, Washington, and operates over such Subdivision, a railroad line
from the City of Renton, Washington to the City of Snohomish, Washington.

B. The Port desires to enter into this Agreement for the acquisition of a portion of such BNSF
propert and railroad facilities thereon.

C. BNSF is willing to donate the South Rail Line (defined below) portion of the Subdivision in
the manner described in this Agreement.

D. The County desires to use the Railbanked Portion (defined below) for public trail and other
transporttion puroses following the acquisition of the Woodinville Subdivision by the Port, and,

accordingly, the County and BNSF wil enter into at Closing an agreement for railbanng and for public
space pursuant to and in accordance with 49 C.F.R. 1152.29 and Section 8( d) of the National Trails System
Act (also known as the "Rails-to-Trails Act"), 16 D.S.C. 1247(d) (collectively, and as any of the foregoing
may be amended or interpreted before Closing by binding judicial or administrative authority, the
"Railbankng Legislation").

E. The Port at Closing wil grant the County a Public Multipurose Easement for the County's

use of the Railbanked and Wilburon Portions.

F. This Agreement concerns the South Rail Line portion of the Subdivision. The North Rail Line
portion of the Subdivision, as defined with greater specificity herein, is the subject of a separate Purchase and
Sale Agreement between the Port, County and BNSF, and is not the subject of this Agreement.

NOW, THEREFORE, in consideration of the foregoing recitals, the mutul covenants and agreements
contained herein and other good and valuable consideration, the receipt and sufficiency of which are hereby
acknowledged, the parties hereby agree as follows:

Section 1. Definitions and Exhibits.

1.1 Definitions. For puroses of this Agreement, each of the following ter, when used herein

with an initial capital letter, shall have the meaning set forth below:

Agreement. Ths Donation Agreement.

Assignent. The Assignent and Assumption of Leases and Licenses conceming the Propert

substatially in the form attached hereto as Exhibit E.
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Bil of Sale. The Bil of Sale substantially in the form attached hereto as Exhibit H.

Closing. The consummation of the trnsaction contemplated in this Agreement.

Closing Date. September 30, 2008, provided that BNSF may elect to extend the Closing Date to
no later than December 29,2008.

Contrct Date. The date upon which this Agreement shall be deemed effective, which shall be
the date first above wrtten.

Deed. A quitclaim deed in the form attached as Exhibit B.

Entr Agreement. Collectively, those certain Entr Agreements entered into between BNSF and
Port and BNSF and County as originally executed and hereafter amended concerning the entr by Port
and County respectively onto the Woodinville Subdivision for puroses of conducting inspections of the
Woodinville Subdivision.

Escrow Agent. Pacific Northwest Title Company.

Fiber Optic Agreements. Those Third Part Leases/Licenses concerning fiber optic or other
telecommunication facilities located on the Propert.

North Agreement. That certain agreement dated as of the date hereof between BNSF, Port and
County concerning conveyance by BNSF to Port of the North Rail Line.

North Rail Line. The real and personal propert comprising the Woodinville Subdivision north

of milepost 23.45 in Woodinville, and the Redmon~ Spur. The North Rail Line is the subject of the
North Agreement, is not the subject of this Agreement, and is not par of the Propert as defined herein.

Other Agreements. Means the Entr Agreement, the North Agreement, the Railroad Right of
Way License, the Trail Use Agreement, and the Public Multipurose Easement.

Propert. The tracts or parcels of land situted in King County, Washington, descrbed in

Exhibit A atthed hereto (the "Land") that makes up the South Rail Line, together with:

All of BNSF's right, title, and interest in and to the buildings (if any) located on the
Land (the "Buildings");

All of BNSF's right, title and interest in any tagible personal propert and fixtues of
any kind owned by BNSF and attached to or used exclusively in connection with the ownership,
maintenance or operation of the Land or the Buildings, if any (the "Personalty"); and

All of BNSF's right, title and interest (subject to the provisions of the Assignent) in
and to the Thrd Part Leases/Licenses other than the Fiber Optic Agreements as of the date of

Closing.

Railbaned Porton. The South Rail Line less and except that portion between mileposts 10.6
and 11.25.

Redmond Spur. That portion of the Propert extending from milepost 0.0 in Woodinville south
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to milepost 7.3 in Redmond.

Review Period. The period commencing on the Contract Date and ending at 5 :00 p.rn on May
15,2008.

South Rail Line. The real and personal propert comprising the Woodinville Subdivision from
milepost 23.45 in Woodinville south to milepost 5.0 in Renton, and not including the Redmond Spur,
subject to the provisions of Section 4.5.

Third Par Leases/Licenses. The existing leases, franchises, occupancy agreements, licenses or
other agreements demising space in, providing for the use or occupancy of, or otherwse similarly
affecting or relating to, the Propert, as listed on Exhibit F attached hereto.

Trail Use Agreement. An agreement substantially in the form attched as Exhbit K to the
North Agreement and to be entered into on or before Closing between BNSF and County concerning the
Railbaned Portion.

11.25.
Wilburon Portion. That portion of the Propert extending from milepost 10.6 north to milepost

Woodinville Subdivision. A rail corrdor extending from approximately mile post 5.0 in
Renton, Washington to and including the bridge strctue at milepost 38.25 in Snohomish County,

Washington, and including the Redmond Spur.

1.2 Exhbits. Attched hereto and formng an integral part of this Agreement are the following
exhibits, all of which are incorporated into this Agreement as fully as if the contents thereof were set out in full
herein at each point of reference thereto:

Exhibit A
Exhbit B
Exhibit C
Exhbit D
Exhbit E
Exhbit F
Exhibit G
Exhibit H

Section 2. Conveyance.

Legal Description of the Propert
Form of Deed
BNSF Disclosures
Port and County Disclosures
Form of Assignent of Third Par Leases/ Licenses

List of Known Third Part Leases/ License
(Itentionally Deleted)

Form of Bil of Sale

BNSF agrees to donate and convey to Port, and Port agrees to accept from BNSF, the Propert. The
parties agree it is appropriate for BNSF to retain P G P Valuation, Inc., at BNSF's expense, for a fair market
appraisal of the Propert, which would be available for the use of the parties as needed. At Closing BNSF will
make a charitable contrbution of the value of the Propert to Port, (ii) Port shall take all actions and execute all
documents that may be necessary or helpful to confirm that Port is a qualified donee described in section
170( c)(1) of the Code in connection with BNSF's charitable contrbution of the Propert to Port, and (iii)
within 30 days of Closing, based on the fair market value appraisal, BNSF shall prepare and Port shall execute
the Donee Acknowledgement section of Internal Revenue Servce Form, 8283, Noncash Charitable
Contrbutions.

Section 3. Adjustments.
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3.1 Third Par Leases/Licenses. BNSF shall be entitled to all sum due from any Third Par

Leases/Licenses (collectively, "Third Part Rents") owing for the month in which the Closing occurs
(regardless of when the Third Part Rents are paid) for the portion of the Propert to which such Third Part
Leases/Licenses relate. BNSF shall not receive a credit for any such Third Part Rents that are due but unpaid as
of the Closing Date but Port shall remit to BNSF any such Third Part Rents received by it after such Closing.
Port shall be entitled to any Thrd Part Rents owing for time periods after the month in which the Closing occurs

(regardless of when the Third Part Rents are paid) for the portion of the Propert to which such Third Part
Leases/Licenses relate and BNSF shall pay to Port any such Thrd Part Rents received by BNSF, if any. Within
90 days after Closing BNSF shall pay to Port the amount, if any, of all rents under the Leases and all securty
deposits held by BNSF tider the Leases.

3.2 (Intentionally Deleted)

3.3 Taxes and Monetary Liens.

(a) Taxes. There shall be no proration of taxes attbutable to the Propert. BNSF shall
be liable for the payment when due of all taxes and assessments related to the Propert, including without
limitation real propert ad valorem taxes, special benefit assessments and other governental impositions
(collectively, "Taxes"), for the time period up to. Closing. From and after the Closing, to the extent any Taxes
applicable to the Propert are due and owing under applicable laws such Taxes shall be paid by Port except to
the extent such taxes are paid by a Tenant pursuant to a Third Part Lease/License or applicable law. Each
par shall indemnify, defend and hold the other harmess from the obligation to pay Taxes as set forth in this
Section 3.3(a).

(b) Monetary Liens. Notwithstanding the provisions of Section 4, Port and County shall
not be entitled to object to any monetary lien against BNSF which may appear of record as a monetary lien
against the Propert. BNSF shall pay such monetary liens asserted against BNSF and the Propert, or if
BNSF desires to contest such monetary lien, it may take reasonable and diligent steps to challenge the validity
or amount of such lien and shall not be required to pay unless and until it is judicially determned to be valid.
BNSF hereby indemnifies, defends and holds harmless the Port and County for all loss arising out of BNSF's
failure to have a moneta lien so settled and satisfied.

(c) Notwithstanding the foregoing provisions of Section 3.3(b), neither Port nor County
shall be entitled to object to the lien of any ofBNSF's mortgages. Within one hundred eighty (180) days after
the first meeting of BNSF's Board of Directors held after the Closing, BNSF shall deliver to Port, who shall
place of record, good and suffcient releases of the liens of any mortgages on the Propert securng.
indebtedness to which BNSF is obligated to pay and provide a copy thereof to County.

3.4 Closing Costs. BNSF shall pay one-half of any escrow or closing agent charges in connection
with the Closing. Port, County and BNSF shall each pay their own attorneys' fees and costs in connection with
the negotiation ofthis Agreement and the closing hereunder. Port shall pay the following closing costs:

(a) the cost of recording the Deed;

(b) the cost of any title insurance Port wishes to obtain in connection with the acquisition of

the Propert;
(c) one-half of any escrow or closing agent charges in connection with the Closing;

(d) all costs of any sureys, reports or other due diligence Port obtains or undertakes in

connection with the transactions contemplated herein; and
(e) all costs associated with any loan or ?ther financing obtained by Port in connection with
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the acquisition of the Propert.

Section 4. Inspections.

4.1 Phvsica1Ænvironmental Inspection.

(a) BNSF, as information only, has provided Port and County access to, or copies ,of,
certain documents including those listed in Exhibit M attached to the North Agreement (such documents
previously delivered and any additional items to be delivered as contemplated below are collectively referred
to as the "Property Reports"). Port and County acknowledge and agree that BNSF does not represent the

accuracy or completeness of the Propert Reports and that Port and County wil rely only on their own due
diligence. If BNSF obtains knowledge (as defined in Section 5.3 of this Agreement) of any additional
Propert Reports in BNSF's possession or the possession of its agents or contractors before the Closing Date
that relate to items previously furnished then BNSF wil promptly provide Port and County with copies of any
such other Propert Reports later received or obtained by BNSF relating to the Propert. BNSF is not
required to provide attorney-client or attorney work product materials or documents to Port or County. BNSF
shall provide a description of any materials not provided to Port and County by BNSF because such materials
are attorney-client or attorney work product.

(b) Subject to the terms of the Entr Agreement, BNSF wil allow Port and County and
their agents to have access to the Propert for the purose of conducting environmental due diligence as

specified in Section 6 of this Agreement and subject to the requirements of the Entr Agreement. Port and
County acknowledge that invasive testing, such as drilling or boring, is not allowed under the Entr
Agreement. If Port and/or County desire to perform such testing Port and/or County shall submit a work plan
to BNSF for its review and approval, which work plan must reasonably describe its intended testing. BNSF
shall not uneasonably withhold, condition or delay its approval of such work plan. Upon BNSF's wrtten
approval 'and provided Port and/or County as applicable has entered into BNSF's standard license agreement
for such testing, Port and/or County as applicable may then perform such testing in compliance with the terms
of said license and the approved work plan.

(c) - BNSF shall cooperate in good faith with Port's and County's due diligence activities
and make appropriate employees, agents or contractors available to answer reasonable inquiries from Port
and/or County concerning the condition of the Propert, subject to the terms of Section 6 of this Agreement.
BNSF shall cooperate in good faith to promptly provide additional information requested by the Port provided
such information is not attorney-client privileged, attorney work product, confidential or proprietary, provided
that sampling rèports and data alone shall not be considered attorney-client privileged, attorney work product
or confidential or proprietary under this Agreement.

(d) All Propert Reports and other environmental studies, reports, plans, and information
including, but not limited to, those listed in this Agreement, and delivered by one Part to the other shall be
held in confidence by the Parties, their agents, employees, officers, directors and contractors, and will not be
disclosed to any third part unless this disclosure is compelled by order of a cour or is otherwise legally
required to be produced, including under the Washington Public Disclosure Act, RCW ch. 42.56, or if the
other Part consents in wrting to the production of such materials. The Parties wil inform their respective
agents and contractors of the requirements of this Section 4.1(d) and shall require such agents and contractors
to comply with such requirements.

4.2 Port and County Contingencies.

(a) Port and County shall have until the end of the Review Period to determine in their sole and
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absolute discretion (i) whether Port has obtained any necessar authorizations from its governing body, and (ii)
if there are any physical conditions including, but not limited to, environmental conditions affecting the

Propert that BNSF is not willing to cure as contemplated herein and that are unacceptable to the Port or
County in their sole discretion. If (i) the Port does not obtain the necessary authorizations from its governing

body by the end of the Review Period or (ii) Port or County identify an existing condition affecting the
Propert (an "Identified Condition") that is unacceptable to the Port or County in either entity's sole
discretion and such Identified Condition is not an Identified Condition that BNSF agrees in wrting to Cure
(defined below) pursuant to Section 7 of this Agreement, then Port and County may terminate this Agreement
and the North Agreement together by wrtten notice. to BNSF received no later than the expiration of the
Review Period. If either (i) both Port and County do so timely terminate this Agreement under this Section
4.2 (a) or (ii) the Port does so timely terminate this Agreement under this Section 4.2(a), then subject to
Section 4.2( c) this Agreement and the North Agreement shall terminate and none of the parties shall have any
furher obligation hereunder except th?se that expressly survve termination.

(b) County shall have until May 15, 2008 to obtain any necessary authorizations from its
governing body with respect to the transactions contemplated herein. If County does not obtain such

authorizations it may terminate its rights and obligations under this Agreement and the North Agreement
together by wrtten notice to BNSF delivered no later than May 15,2008.

(c) Notwthstanding the provisions of Section 4.2 (a) or (b), if the County exercises its right to
terminate as stated above or pursuant to Section 4.3 below and the Port does not wish to so terminate then the
Port may continue this Agreement in effect so long as Port has also elected to continue the North Agreement
in effect in compliance with its terms in which case Port shall have until June 15, 2008 (the "Extension
Date") to assume on its own or find a third part replacement for the County's obligations contemplated

herein. If the Port does not find such a replacement then Port may termnate this Agreement and the North
Agreement together by wrtten notice to BNSF received no later than the Extension Date and none of the
parties shall have any fuher obligation hereunder except those that expressly surve termination. If this
Agreement is not termnated as contemplated in Section 4.2, the parties (except County if County has
terminated and Port has not) shall proceed to Closing according to the remaining provisions of this
Agreement. Promptly upon BNSF's wrtten request, Port and County shall deliver a copy of any wrtten
inspection report, sureyor test result received by Port or County. If any of such items reveal any adverse
conditions for which BNSF would be responsible for under Section 7 of this Agreement, BNSF may termnate
this Agreement by wrtten notice to Port and County by the end of the Review Period in which case none of
the parties shall have any further obligation hereunder except those that expressly surve termination

4.3 Title/Surey mspection. Port and County will .have until May 15, 2008 to obtain any title

reports, title commtments or sureys of the Propert, to examine such reports, commtments or sureys, to
determne whether Port and County wil be able to obtain any title insurance endorsements they desire, and to
identify any title or surey concerns it may have. If Port and County are not, for any reason, satisfied with the
statu of any such reports, commtments or sureys then Port or County may elect, by wrtten notice to BNSF to
ternate this Agreement and the North Agreement together by wrtten notice to BNSF delivered no later than
May 15, 2008, in which case none of the parties shall have any further rights or obligations hereunder, except for
those which expressly surve any such ternation. If Port or County fail to so give BNSF notice of its election
by such date, it shall be deemed to have elected to waive any right to object to any title exceptions or defects.
Port and County shall have the right at any time prior to their respective election to ternate to waive any
objections that it may have made and, thereby, to preserve this Agreement in full force and effect. Port and
County shall promptly upon request deliver to BNSF a copy of any such title report, title commtment or surey
obtained by Port or County.

4.4 Natue of Title. The Propert shall be conveyed with no warranties of title except as stated
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below and shall be subject to all matters affecting the Propert whether of record or not including but not limited
to (i) the lien of unpaid taxes not yet due and payable; (ii) matters which would be disclosed by a curent,
accurate surey of the Propert; and (iii) the rights granted to third parties pursuant to any Third Par
Lease/License. Port and County acknowledge and affrm that BNSF may not hold fee simple title to the
Propert, that BNSF's interest in all or part of the Propert, if any, may rise only to the level of an easement
for railroad puroses. Port and County are wiling to accept the Propert on this basis. BNSF does represent
and warrant that BNSF's ownership interest in and to the Propert, even subject to the Third Part

Leases/Licenses, is sufficient to permit railroad operations on the Propert, including passenger railroad

operations; and to permit BNSF to convey the Propert as contemplated in this Agreement and the Other
Agreements. Port and County acknowledge that BNSF's predecessor in interest to the Propert acquired a
railroad right-of-way ownership interest in portions of the Propert from the United States of America,
pursuant to Section 2 of the General Right-of-Way Act of March 3, 1875, and Port and County each agrees to
the conditions and limitations imposed by this General Right-of-Way Act.

4.5 Modification of Propert Description. Port shall have the right to modify the southern ending

point of the South Rail Line to a point chosen by Port that is between the originally contemplated ending point
at milepost 5.00 in Renton to a point no further north than the northernost boundary of the parcel on which
milepost 6.5 is located. Port may exercise this right by sending wrtten notice of its election and milepost
designation to BNSF no later than June 4, 2008. If Port timely exercises such right the applicable definitions
in this Agreement shall be deemed modified to reflect such ending point designated in compliance with this
Section and the parties shall cooperate with each other to appropriately amend any filings with the STB
contemplated herein and modify the legal description attched as Exhibit A to reflect such change.

Section 5. Representations and Warranties.

5.1 BNSF. As of the Contrct Date and Closing Date, BNSF hereby represents and warrants to Port
and County that the followig statements are materially tre except as may otherwse be disclosed on Exhibit C:

(a) BNSF is a corporation duly organized, validly existing and in good standing under the
laws of the State of Delaware, is authorized to do business and in good standing in the State of
Washington and has full power and authority to enter into this Agreement and to fulfill its obligations
hereunder.

(b) BNSF has taken all corporate action necessary to authorize the execution and delivery
by BNSF of this Agreement and the other documents to be delivered by BNSF at Closing and the
performance of its obligations hereunder and thereunder.

(c) This Agreement and the other documents to be delivered by BNSF at Closing have
been, or before the Closing Date wil have been, duly authorized and executed (and acknowledged
where necessary) and delivered by BNSF, and all other necessary actions have been, or before the
Closing Date wil have been, taken, so that this Agreement and all documents to be executed by BNSF
pursuant hereto constitute, or before the Closing Date wil constitute the legally valid and binding
obligations of BNSF, enforceable against BNSF in accordance with their terms, except as the
enforceability of this Agreement may be subject to or limited by bankrptcy, or insolvency or other
similar laws relatÍng to or affecting the rights of contracting parties generally.

(d) The execution and performance by BNSF of this Agreement and the other documents
to be delivered by BNSF at Closing do not violate or conflict with BNSF's articles of incorporation or

bylaws or any law, cour order, administrative agency order or regulatory agency order binding upon
BNSF or any of its properties.
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(e) BNSF has not received any wrtten notice of and BNSF has no lmowledge of any actul
or pending litigation, proceeding or claim by any organization, person, individual or governental
agency against BNSF (i) that could materially impair BNSF's ability to perform its obligations under this
Agreement, or (ii) asserting that BNSF does not have suffcient ownership interest in the Propert for
conducting railroad operations.

(f) BNSF has not received any wrtten notice of and BNSF has no lmowledge of any actul
or pending litigation asserting through a claim of adverse possession or other prescriptive rights that
BNSF does not own the Propert or any portion of the Propert.

(g) BNSF is not a "foreign person" as that term is defined in the Internal Revenue Code of
1986, as amended and the Regulations promulgated pursuant thereto.

(h) BNSF has not received any wrtten notice of and BNSF has no lmowledge of any
wrtten notice from any governmental authority alleging any uncured existing violation of any
applicable governmental laws, statutes, ordinances, rules, codes, regulations or orders, including
Environmental Laws, affecting the Propert or the conduct of railroad operations on the Propert.

(i) Port and County wil not, as a result of the execution of this Agreement or
conveyance of any of the Propert be bound by any labor contracts entered into by BNSF.

G) BNSF has no lmowledge of the existence at any time, whether stil occurng or not,
of any of the following activities on the Propert:

(1) fueling of trains or train related equipment;

(2) treatment of railroad ties;

(3) creosote treating operations;

(4) above ground or underground storage tanks;

(5) transformers; or

(6) repair shops.

(k) To BNSF's actuallmowledge, the Propert is not subject to any leases, tenancies or
rights of persons in possession, franchises, occupying agreements, unrecorded easements or other
agreements demising space in, providing for the use or occupancy of, or otherwise similarly affecting
the Propert (collectively, "Third Party Rights") other than the Third Part Leases/Licenses.

However, Port and County aclmowledges that BNSF does not warrant beyond its actuallmowledge
that there are not other Third Part Rights. To BNSF's actual lmowledge: the Third Part
Leases/Licenses are in full force and effect in accordance with their respective terms, BNSF has not
delivered or received a wrtten notice of default that remains uncured under any Third Part
Lease/License, or any other existing lease, franchise, easement, occupancy agreement, license or other
agreement demising space in, providing for the use or occupancy of, or otherse similarly affecting or
relating to, or affecting the Propert, and no tenant thereunder has asserted in wrting any claim that
remains outstanding for offsets or credits to rent thereunder, except as disclosed in wrting to Port.

(1) To BNSF's actuallmowledge, the copies of the Third Part Leases/ Licenses, are tre

and correct copies of originals of such documentation in BNSF's possession.

5.2 Port and County. As of tne Contract Date, Port and County individually hereby represent and
warrant to BNSF that the following statements are materally tre except as may otherse be disclosed on
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Exhibit D:

5.2.1 Port:

(a) Port is a municipal corporation of the State of Washington, duly organized, validly

existing and in good standing under the laws of the State of Washington, is authorized to do business
in the State of Washington, and has full power and authority to enter into this Agreement and to fulfill
its obligations hereunder.

(b) Port has taken all corporate action necessary to authorize the execution and delivery

by Port of this Agreement and has taken or, before the expiration of the Review Period, wil have
taken, all corporate action necessary to authorize the execution and delivery of the other documents to
be delivered by Port at Closing and the performance of its obligations hereunder and thereunder.

(c) This Agreement and the other documents to be delivered by Port at Closing have
been, or before the Closing Date wil have been, duly authorized and executed (and acknowledged

where necessary) and delivered by Port, and all other necessary actions have been, or before the
Closing Date wil have been, taken, so that this Agreement and the other documents to be delivered by
Port pursuant hereto constitute, or before the Closing Date wil constitute the legally valid and
binding obligations of Port, enforceable against Port in accordance with their terms.

(d) The execution and performance by Port of this Agreement and the other documents to
be delivered by Port at Closing do not violate or conflict with the Port's charter or code or with any
law, cour order, administrative agency order or regulatory agency order binding upon Port or any of

its properties.

(e) Port has received no wrtten notice of any actul or pending litigation or proceeding by

any organization, person, individual or governental agency against the Port concerntng the Propert.

(f) Port is a qualified donee as described in Internal Revenue Code Section 170(c)(I).

5.2.2 County:

(a) County is a political subdivision of the State of Washington, duly organized, validly
existing and in good standing under the laws of the State of Washington, is authorized to do business
in the State of Washington, and has full power and authority to enter into this Agreement and to fulfill
its obligations hereunder;

(b) County has taken all corporate action necessary to authorize the execution and
delivery by County of this Agreement and has taken, or before May 15, 2008, will have taken, all
corporate action necessary to authorize the execution and delivery of the other documents to be
delivered by County at Closing and the performance of its obligations hereunder.

(c) This Agreement and the other documents to be delivered by County at Closing have
been, or before the Closing Date, wil have been duly authorized and executed (and acknowledged
where necessary) and delivered by County, and all other necessary actions have been, or before the
Closing Date will have been, taken so that this Agreement and the other documents to be delivered by
County pursuant hereto constitute, or before the Closing Date wil constitute, the legally v.alid and
binding obligations of County, enforceable against County in accordance with their terms.
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(d) The execution and performance by County of this Agreement and the other
documents to be delivered by County at Closing do no violate or conflict with the County's charter or
code or any law, cour order, administrative agency order or regulatory agency order binding upon

County or any of its properties.

(e) County has received no written notice of any actual or pending litigation or
proceeding by any organization, person, individual or governmental agency against County
concerning the Propert.

(f) County is a qualified donee as described in Internal Revenue Code Section 170(c)(1).

5.3 Miscellaneous. (a) As used in this Agreement, the phrase "BNSF's knowledge" or any

derivation thereof shall mean the actul knowledge of the following persons, based on their reasonable inquiry in
the file locations where the relevant information would normally be filed of: David P. Schneider, General
Director of Real Estate; Bruce Sheppard, Manager Environmental Remediation, Carol Sanders, Regional

Manager for Staubach Global Servces, which provides propert management servces to BNSF with regard to
the Propert, and Jerome M. Johnson, Assistant Vice President, Network Development.

(b) It shall be a condition of the partes' respective obligation to Close that the representations and

warranties of the other part contained in this Section 5 are tre and correct in all material respects at the Closing
Date as described herein. In the event that BNSF on the one hand or Port or County on the other learns that any
of County's or Port's on the one hand or BNSF's on the other representations or warranties becomes inaccurate
between the Contrct Date and the Closing Date, BNSF or Port or County, as applicable, shall immediately
notify the other parties in wrting of such change. In the event the part whose representation or warranty
becomes inaccurate (BNSF on the one hand or Port or County on the other the "Representing Part") cures

such inaccuracy prior to the Closing Date this Agreement shall remain in full force and effect. If the

Representing Part does not so cure such inaccuracy, the other part may pursue any remedy provided for in
Section 10 (i.e., ifBNSF's representations are inaccurate then County or Port may pursue such remedy and vice
versa) provided, however, if the non-Representing Part closes with knowledge of any such inaccuracy then the
representations and waranties òf the Representing Part shall be deemed to be amended such that the applicable
inaccuracy is an exception to the Representing Part's representations and warranties for all puroses under this
Agreement. It shall not be a condition of either the County's or Port's obligations hereunder that the other's
representations and waranties to BNSF are accurate, and County and Port shall not have enforcement rights as
between each other as to such representations and warranties.

(c) In the event the non-Representing Part first learns after the Closing contemplated in this
Agreement that any representations or warranties made by the Representing Part (as may be amended as
provided above) were materially inaccurate as of the Closing Date, then the Representing Part shall
reimburse the non-Representing Part for all out-of-pocket expenses incured by the non-Representing Part
as a result of such inaccuracy provided that (i) the non-Representing Part notifies the Representing Part in
wrting within sixty (60) months after the Closing Date of such expenses and inaccuracy, and (ii) the
Representing Part shall in no event be responsible for any consequential or punitive damages resulting from
such inaccuracy. Notwithstanding anything to the contrary contained in this Agreement, the non-Representing
Part shall have no right to recover from, or proceed against, the Representing Part in any manner whether
based upon breach of contract, tort or otherwise upon the expiration of such sixty (60) month period except to
the extent the non-Representing Part has so notified the Representing Part in accordance with the terms of
this Agreement within such sixty (60) month period. Nothing in this Section 5 shall modify any obligations
imposed on any of the Parties pursuant to Section 7 of this Agreement or as such obligations are incorporated
into the Deed.
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Section 6. Condition of Propert. (a) Port and County have been, or by Closing wil have been,

allowed to make an inspection of the Propert. Subject to BNSF's express representations, warranties and
obligations under this Agreement and the Deed, PORT AN COUNTY AR PURCHASING THEIR
INTERESTS IN THE PROPERTY IN AN "AS-IS WITH ALL FAULTS" BASIS WITH AN AN
ALL PATENT AN LATENT DEFECTS, AR NOT RELYING ON, AN HEREBY WAIVE AN
WARTY OF MERCHATABILITY, HABITABILITY, FITNESS FOR A PARTICULAR
PUROSE AN AN OTHER REPRESENTATION OR WARTIES, EXPRESS OR IMPLIED,
OF AN KI WHTSOEVER FROM BNSF WITH RESPECT TO AN MATTERS
CONCERNNG THE PROPERTY including, but not limited to the physical condition of the Propert;
zoning status; ta consequences of this transaction; utilities; operating history or projections or valuation;
compliance by the Propert with Environmental Laws (defined below) or other laws, statutes, ordinances,
decrees, regulations and other requirements applicable to the Propert; the presence of any Hazardous
Substances (defined below), wetlands, asbestos, lead, lead-based paint or other lead containing strctues,

urea formaldehyde, or other environmentally sensitive building materials in, on, or under the Propert; the

condition or existence of any of the above ground or underground strctures or improvements, including tanks
and transformers in, on or under the Propert; the condition of title to the Propert, and the Third Part
Leases/Licenses permits, orders, or other agreements, affecting the Propert (collectively, the "Condition of
the Property").

(b) Port and County individually represent and warrant for itself to BNSF that except for BNSF's

express representations, warranties and obligations under this Agreement and the Deed, Port and County each
has not relied and wil not rely on, and BNSF is not liable for or bound by, any warranties, guaranties,
statements, representations or information pertining to the Propert or relating thereto made or furnished by

BNSF, the manager of the Propert, or any real estate broker or agent representing or purorting to represent
BNSF, to whomever made or given, directly or indirectly, orally or in wrting.

(c) Subject to BNSF's express representations, warranties and obligations under this Agreement

and the Deed Port and County assume the risk that Hazardous Substances or other adverse matters may affect
the Propert that were not revealed by Port's or County's inspection and except to the extent of BNSF's
express representations, warranties and obligations under this Agreement and the Deed, Port and County each
waives, releases and discharges forever BNSF and BNSF's offcers, directors, shareholders, employees and
agents (collectively, "BNSF Parties") from any and all present or future claims or demands, and any and all
damages, losses, injuries, liabilities, causes of actions (including, without limitation, causes of action in tort)
costs and expenses (including, without limitation fines, penalties and judgments, and attorneys' fees) of any
and every kind or charac'ter, known or unown (collectively, "Losses"), which Port or County might have
asserted or alleged against BNSF Partes arising from or in any way related to the Conditio!) of the Propert or
alleged presence, use, storage, generation, manufacture, transport, release, leak, spil, disposal or other

handling of any Hazardous Substances in, on or under the Propert. Losses shall include without limitation
(a) the cost of any investigation, removal, remedial or other response action that is required by any

Environmental Law, that is required by judicial order or by order of or agreement with any governmental
authority, or that is necessary or otherwise is reasonable under the circumstances, (b) Losses for injury or
death of any person, and ( c) Losses arising under any Environmental Law enacted after transfer. The term
"Environmental Law" means any federal, state or local statute, regulation, code, rule, ordinance, order,
judgment, decree, injunction or common law pertining in any way to the protection of human health or the
environment, including without limitation, the Resource Conservation and Recovery Act, the Comprehensive
Environmental Response, Compensation and Liability Act, the Toxic Substances Control Act, the Model
Toxics Control Act, the Water Pollution Control Act, laws concerning above ground or underground storage
tanks, and any similar or comparable state or local law. The term "Hazardous Substance" means any
hazardous, toxic, radioactive or infectious substance, material or waste as defined, listed or regulated under
any Environmental Law, and includes without limitation petroleum oil and any of its fractions.
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BNSF, Port and County acknowledge that BNSF's willngness to convey the Propert reflects that the
Propert is being conveyed subject to the provisions of this Section 6 which provisions shall be included in
the deed and which shall be covenants ruing with the Land.

Section 7. Environmental Obligations.

(a) Consistent with Section 4.2 of this Agreement, if, prior to the expiration of the Review Period,
the Port or County notifies BNSF in wrting of an existing condition affecting the Propert (an "Identified
Condition") that is unacceptable to the Port or County, as deterned by the Port and County in their respective
sole and absolute discretion, and BNSF does not verify in wrting by the earlier of: (i) fifteen (15) business days
thereafter or the end of the Review Period, that such Condition is a condition that BNSF is obligated to Cure in a
maner acceptable to the identifying Part pursuant to this Section 7, then the Port or County may termnate this
Agreement and the North Agreement together, by wrtten notice to BNSF in accordance with the provisions of
Section 4.2 of this Agreement. If the Port or County timely notifies BNSF in wrting of an Identified Condition,
the Port, County and BNSF shall negotiate diligently and in good faith to reach agreement on Curng such
condition. If the portion of the Propert affected by an Identified Condition can be excluded from the

conveyance without materially interfering with Port's and County's futue use of the Propert, as determined

by the Port and County (as applicable) in their respective sole and absolute discretion, then BNSF may affect
Cure prior to Closing by excluding such affected portion of the Propert and to the extent so excluded BNSF
shall have satisfied its obligations under this Agreement to Cure the portion of the Propert so excluded,
provided, however, that any such Cure by exclusion must first be agreed to in wrting by the Port and County.

If Port and County do not terminate this Agreement under Sections 4.2 and 7(a) and proceed to Closing, they
shall not be deemed to have waived or released BNSF from any obligations to Cure set forth in Section 7(c),
below.

(b) BNSF shall be responsible to investigate, remediate, respond to or otherwise cure
(collectively, "Cure") as and when required by and in accordance with Environmental Laws any Identified
Condition that concerns a release of Hazardous Substances on the Propert occurng prior to the Closing or a
violation of Environmental Laws concerning the Propert occurng prior to the Closing to the extent that
BNSF has agreed to Cure, and to the standards that BNSF has agreed to satisfy, in wrting prior to the
expiration of the Review Period. Notwithstanding the preceding sentence, BNSF shall not be responsible to
Cure any such Identified Conditions to the extent Port or County or their respective agents, or contractors
materially exacerbate such Identified Condition durng constrction performed by or for Port or County,
excluding superficial or de minimis activity performed by Port or County. Furher, BNSF shall not be
responsible to Cure any Identified Condition that was not caused by BNSF or its agents, contractors or
invitees. Port and County shall cooperate with BNSF in its efforts to Cure any Identified Condition
concerning a release of Hazardous Substances on the Propert.

(c) (i) For Hazardous Substances released on the Propert that BNSF has not agreed to Cure
prior to Closing, whether or not BNSF has been notified under Section 7 (a) that such releases are an
Identified Condition, BNSF shall pay to the Port or County the costs to investigate, remediate, respond to or
otherwise cure (collectively "Remediate" or "Remediation") any such Hazardous Substance releases, or any
violation of Environmental Laws prior to Closing, to the extent occurng as a result of the operations of
BNSF or its corporate predecessors, or the agents, employees, invitees or contractors ofBNSF or its corporate
predecessors. BNSF shall pay to the Port or County such costs to Remediate as and when required by and in
accordance with Environmental Laws to standards for the Propert that the applicable regulatory agency
would apply had the Propert continued to be used as a freight railroad, and to standards for other affected

. properties that the applicable regulatory agency would apply for such properties. BNSF shall not be
responsible for (1) any costs of Remediation to the extent the Port or County or their respective agents,
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contractors or invitees materially exacerbate the released Hazardous Substances durng constrction
performed by or for Port or County (excluding superficial or de minimis activity performed by Port or
County), or (2) any duplication of efforts by County or Port or their respective agents, contractors or invitees.

(ii) As among BNSF, Port and County, any Remediation for which this Section 7(c)
applies would be carred out by the Port or County. BNSF shall cooperate with such Remediation.

(iii) The obligations of BNSF under this Section 7(c) apply only to Remediation ordered
or approved by the applicable regulatory agency, provided that for Remediation approved by the applicable
regulatory agency BNSF shall have agreed in wrting to the Remediation prior to such approval, which
agreement by BNSF shall not be unreasonably withheld, conditioned or delayed. The obligations of BNSF,
Port and County under this Section 7(c) also apply regardless of which entity is issued an order by the
applicable regulatory agency.

(d) Other than BNSF's obligations under this Section 7, as among BNSF, Port and County, Port
and County wil be responsible for all other costs of Remediation of Hazardous Substances released on or
from the Propert or violations of Environmental Laws.

(e) The Section 7 obligations running from BNSF to the Port and County, and the Section 7
rights running to BNSF from the Port and the County, wil be allocated as between the Port and County in the
manner separately agreed to by the Port and the County.

(f) The provisions of this Section 7 shall be included in the Deed and shall run with the land.

Section 8. Conditions to Closing. The paries' respective obligation to proceed to Closing under this
Agreement is subject to the conditions precedent described in this Section 8:

8.1 Surace Transporttion Board Al'Proval Contingencv.

(a) BNSF shall, at BNSF's sole expense, file one or more appropriate notices and/or petitions
with the STB authorizing the abandonmen.t of the Railbanked Portion and shall coordinate with County with
respect to such fiings. Within the prescribed time periods, County shall fie with the STB a trail use/rail
banking request for all of the Railbaned Portion of the South Rail Line, and BNSF shall concurently file a
letter concurrng iIi the request. Prior to the Closing Date, County shall file with the STB a request for
approval of the transfer from BNSF to County the right and/or obligation to restore rail freight servce over
the Railbanked Portion. In the event the STB does not approve such transfer to King County then Port shall
fie with the STB a request for approval of the transfer of such right and/or obligation to the Port or to another
entity designated by Port and approved by STB. As part of the Trail Use Agreement to be delivered at
Closing, BNSF shall transfer to County, and County shall accept, at Closing the right and/or obligation tothe
reactivation rights on the Railbanked Portion on the Closing Date.

(b) In the event that the STB does not approve of all of the item contemplated in subsection (a)

above prior to or at the Closing then any Part who has not breached its obligations in (a) above may extend the
Closing Date by delivering notice to the other parties prior to or on the Closing Date in which case the Closing
Date shall be extended to a date that is no later than Decemb~r 29, 2008 to give additional time to satisfY the
foregoing conditions and the paries shall proceed with the ter of this Agreement except that if the foregoing
conditions are not satisfied by such extended Closing Date then this Agreement and the North Agreement shall
ternate unless all the Parties agree in wrting to a fuher extension. Upon such ternation, none of the parties

shall have any fuher obligation hereunder except those that expressly surve the ternation of this Agreement.
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8.2 Other Conditions Precedent to Closing.

(a) Each part's obligation to Close is conditioned upon the other part to this Agreement having

performed and satisfied each and all such other part's obligations under this Agreement.

(b) Each par's obligation to Close is conditioned upon the simultaeous Closing on the
conveyance of the North Rail Line by BNSF consistent with the term of the North Agreement.

In the event any of the foregoing conditions in this Section 8.2 are not satisfied prior to or at the Closing
then, subject to Section 5.3 hereof, either Par may pursue the remedies set forth in this Agreement or the North
Agreement, to the extent applicable.

Section 9. Closing.

9.1 Time and Place. Subject to the ter of this Agreement, the Closing shall take place on the

Closing Date at the Pier 69 offces of the Port or such other location as is mutully agreeable to Port and BNSF.

9.2 Closing Deliveries. At the Closing, BNSF, Port and County (as applicable) shall execute and

deliver to the appropriate part the following documents (all of which shall be duly executed, and witnessed
and/or notazed as necessary):

(a) (hitentionally Deleted)

(b) The Deed conveying the Propert.

(c)
County.

A Closing Statement in form and substance mutully satisfactory to Port, BNSF and

(d) Such trnsfer ta, certificate of value or other similar documents customarily required of

BNSF in the county in which the Proper is located.

(e) Such fuher instrctions, documents and information, including, but not limited to a
Form 1099-S, as the other part may reasonably request as necessar to consumte the purchase and
sale contemplated by this Agreement.

(f) The Assignent.

(g) (Itentionally Deleted)

(h) The Bil of Sale.

(i) (Itentionally Deleted)

G) The Trail Use Agreement.

(k) The Public Multipurose Easement, in substantially the form as attached as Exhibit L to
the North Agreement or as otherwise agreed to by the Port and the County.

Section 10. Default and Remedies.
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10.1 Port's or County's Default. Subject to Section 5.3, in the event of a material default by Port or
County under the terms of this Agreement or any Other Agreement prior to the Closing that is not cured within
any applicable notice and cure periods, BNSF may elect as its exclusive remedy to either (a) termnate this
Agreement and the North Agreement in which case none of the parties shall have any fuher obligation under
this Agreement except those that expressly surve termnation, or (b) waive such default and proceed to Closing

in accordance with the terms of this Agreement. Subject to Section 5.3 and Section 10.4, nothing in this
Agreement shall waive or diminish any right or remedy BNSF may have at law, in equity or in contrct for Port's
or CoUnty's default under any document entered into by Port or County at Closing or under any Other Agreement
or Port's or County's default under this Agreement after Closing.

10.2 BNSF's Default. Subject to Section 5.3 in the event of a material default by BNSF under the
ters of this Agreement prior to the Closing that is not cured within any applicable notice and cure periods, Port
and County together may elect as their exclusive remedy to (a) termnate this Agreement and the North
Agreement together in which case none of the paries shall have any fuher obligation under this Agreement
except those that expressly surve ternation, (b) obtain specific performance ofBNSF's obligations under this

Agreement and the North Agreement (and in seeking any equitable remedies, Port and County shall not be
required to prove or establish that Port and County do not have an adequate remedy at law and BNSF hereby
waives the requirement of any such proof and acknowledges that County would not have an adequate remedy at
law in the event of a materal default by BNSF), or (c) waive such default and proceed to Closing in accordance
with the ter of this Agreement. Subject to Section 5.3 and Section 10.4, nothing in this Agreement shall waive
or diminish any right or remedy Port and County may have at law, in equity or in contrct for BNSF's default
under any document entered into by BNSF at Closing or under any Other Agreement or BNSF's default after
Closing under this Agreement.

10.3 Remedies as Between Port and County. As between Port and County, each shall have all
remedies available at law or equity against one another for a materal default under this Agreement, except as
limited by separate wrtten agreement between the Port and County.

10.4 Arbitration.

A. General Provisions. The parties shall use commercially reasonable efforts to prevent or
resolve any disputes that may arise after Closing cqncerning their respective rights and obligations under this
Agreement. In the event a dispute arising after Closing concerning the parties' respective rights and
obligations under Sections 6 or 7 (but not other Sections) of this Agreement cannot be resolved by the parties,
the parties shall submit such dispute to mediation before a mediator acceptable to the parties. If such dispute
is not resolved within 45 business days after submission to mediation by the parties then the parties shall
submit such dispute to binding arbitration as set forth in this Section 10.4. All such disputes shall be finally
resolved by binding arbitration in accordance with the following provisions and the American Arbitration
Association ("AA") Commercial Arbitration Rules (AA-CAR) in effect at the time arbitration is demanded
(even if the matter is not submitted to the AA). The parties may submit (but shall not be required to submit
unless consensus over the selection of the arbitrator(s) is not reached), disputes to the AA for administrative
puroses. In the event that any provisions in this Agreement differ from the AA-CAR, this Agreement shall
govern.

B. Commencement of the Arbitration. Subject to the provisions of Section 10.4(A) above, any
part may initiate arbitration by servng a demand at any time. The wrtten demand for arbitration shall
include a short and plain statement identifying the provisions of this Agreement which are in dispute, a
summary of the facts or circumstances giving rise to the dispute, and describing the relief requested. Any
part served with an arbitration demand may respond by serving upon the other part a wrtten answer or a
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wrtten counterclaim identifying additional claims to be considered in the arbitration, with a short and plain
statement identifying the provisions of this Agreement which are in dispute, a summary of the facts or
circumstances giving rise to the dispute, and describing the relief requested.

C. Selection of Arbitrator. The parties agree to submit arbitration disputes to a single arbitrator.
The parties shall attempt to select an arbitrator by consensus within ten (10) business days after a demand has
been served. il the event consensus is not reached by the parties, the arbitrator shall be selected in
accordance with AA-CAR and this Agreement. The arbitrator must be a retired state or federal judge or
magistrate or someone of similar statue with experience in interpreting and enforcing complex commercial
contracts involving environmental remediation obligations, or the tye of matters at issue in the arbitration.

D. Authority to Grant Comprehensive Relief. The arbitrator shall have all legal and equitable
powers necessary to interpret and to enforce the terms of this Agreement, but not to modify or vary its terms.
The parties expressly agree that the arbitrator may fashion all necessary and appropriate relief, including
money damages and/or injunctive relief, so long as any equitable remedy is consistent with the obligations of
the parties under this Agreement

E. Award. Notwithstanding any.AA-CAR to the contrary, the arbitrator's award shall be in
wrting and include findings of fact and conclusions of law supporting that wrtten decision. Any action to
compel arbitration under this Agreement, to enforce an arbitration award, or to vacate an arbitration award
must be brought, if jursdiction exists, in federal court in the Western District of Washington. Otherwise,
such actions must be brought in state court in King County, Washington. However, in actions seeking to
vacate an award, the standard of review to be applied to the arbitrator's findings of fact and conclusions of law
wil be the same as that applied by an appellate cour reviewing a decision of a trial cour sitting without a
Jur.

F. Pavrent of Fees and Costs of Arbitrator(s). The parties shall split and pay iIi equal shares the
fees and costs of the arbitrator. Otherwise, the parties expressly reject any fee shifting, and each part shall
pay all its own expenses associated with the arbitration, including all fees and costs relating to its own
witnesses, exhibits, and counsel.

G. Amendment of Deadlines. The parties may, by mutual stipulation, agree to shorten or extend
any of the deadlines set forth in this Section. The arbitrator also may, for good cause shown, alter any of
those same deadlines.

Section 11. Assignent.

11.1 No Par may assign its rights under this Agreement without the prior wrtten consent of the
other except as expressly stated herein.

11.2 On or before 5:00 pm on July 1, 2008 Port may, subject to King County Council approval,
assign to County all of its right and obligations in this Agreement. as to the portion of the South Rail Line
between milepost 5.0 in Renton and milepost 11.8 in Bellevue, provided County assumes all such obligations in
wrting and County and Port notify BNSF in wrting of such assignent and assumption before said date.

Section 12. Brokers and Brokers' Commssions. Port, County and BNSF each warrant and represent to
the other that each has not employed a real estate broker or agent in connection with the transaction contemplated
hereby. Each par agrees to indemnify, defend and hold the others harmess from any loss or cost suffered or
incured by it as a result of the other's representation herein being untre.
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Section 13. Notices.

Except as otherwise expressly provided in this Agreement, all requests, notices, demands,
authorizations, directions, consents, waivers or other communications required or permitted under this
Agreement shall be in wrting and shall either be: (i) delivered in person, (ii) deposited postage prepaid in the
certified mails of the United States, return receipt requested, (iii) delivered by a nationally recognized

overnight or same-day courer servce that obtains receipts, or (iv) delivered via facsimile, with confirmation
of receipt with an original deposited postage prepaid in the first class mails of the United States. Such notices
shall be addressed to Port, County and BNSF at:

Port (if delivered):
Port of Seattle Legal Departent
2711 Alaskan Way
Seattle, WA 98121
Att: General Counsel

Port (if mailed):
Port of Seattle Legal Departent
P.O. Box 1209
Seattle, W A 98111
Att: General Counsel

Fax No. 206 728-3205

County:
King County
701 Fifth Avenue, Suite 3210
Seattle, WA 98104
Att: Rod Brandon

Fax No.: 206-296-0194

Offce of the King County Prosecuting Attorney

Civil Division
400 King County Courthouse

516 Third Avenue
Seattle, W A 98102
ATT: Peter G. Rame1s
Fax No.:206-296-0191

BNSF:
BNSF Railway Company
2500 Lou Menk Drve
Fort Worth, Texas 76131
ATT: Rick Weicher
Fax No.: 312-850-5677

With additional copy to:

BNSF Railway Company
2500 Lou Menk Drve
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Fort Worth, Texas 76131
Att: David Rankin

Fax No.: 817-352-2398

or to such person and at such other addresses as either part may at any time or from time to time designate
for itself by notice in accordance herewith. Each such request, notice, demand, authorization, direction,
consent, waiver or other document shall be deemed to be delivered to a part when received at its address set

. forth or designated as above provided. All notices provided under this Agreement to one part shall be
provided to all other parties to this Agreement.

Section 14. Miscellaneous.

14.1 Governing Law: Headings: Rules of Constrction. This Agreement shall be governed by and

constred in accordance with the laws of the State of Washington, without reference to the conflcts oflaws or

choice of law provisions thereof. The titles of sections and subsections herein have been inserted as a matter of
convenience of reference only and shall not control or affect the meaning or constrction of any of the term or
provisions herein. All references herein to the singular shall include the plural, and vice versa. The parties agree
that this Agreement is the result of negotiation by the parties, each of whom was represented by counsel, and
thus, this Agreement shall not be constred against the maker thereof.

14.2 No Waiver. Neither the failure of either part to exercise any power given such part hereunder
or to insist upon strct compliance by the other part with its obligations hereunder, nor any custom or practice of
the pares at variance with the ters hereof shall constitute a waiver of either part's right to demand exact
compliance with the ter hereof.

14.3 Entire Agreement. Except for the Other Agreements and the agreements and instrents

required to be executed under this Agreement, this Agreement contains the entire agreement of the parties hereto
with respect to the Propert and any other prior understadings or agreements concerning the Propert are
merged herein; and as between the pares, any representations, inducements, promises or agreements, oral or
otherse, not expressly embodied herein or incorporated herein by express reference, shall be of no force or
effect.

14.4 Binding Effect. Ths Agreement shall be binding upon and shall inure to the benefit of the
paries hereto and their respective heirs, executors, administrators, legal representatives, successors and assigns
(subject to Section II above).

14.5 Amendments. No amendment to this Agreement shall be binding on any of the pares hereto
unless such amendment is in a single wrting executed by the parties to this Agreement.

14.6 Date for Performance. If the time period by which any right, option or election provided under
this Agreement must be exercised, or by which any act required hereunder must be performed, or by which the
Closing must be held, expires on a Satuday, Sunday or legal or ban holiday, then such time period shall be
automatically extended through the close of business on the next regularly scheduled business day. lfno time is

indicated for a day on which any action must be undertaken under this agreement, the time shall be 5 :00 p.rn All
references to time shall be to Pacific time.

14.7 Recording. BNSF, Port and County agree that they will not record this Agreement and that they
will not record a short form of this Agreement.

14.8 Counterparts. This Agreement may be executed in any number of counterarts, each ofwhÏch
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shall be deemed to be an original, but all of which, when taken together, shall constitute but one and the same
instrment.

14.9 Time of the Essence. Time is of the essence of this Agreement and each and every ter and
condition hereof.

14.10 Severability. This Agreement is intended to be performed in accordance with, and only to the
extent permtted by, all applicable laws, ordinances, rules and regulations. If any ter or provision of this

Agreement or the application thereof to any person or circumstace shall for any reason and to any extent be held
to be invalid or unenforceable, then such ter or provision shall be ignored, and to the maximum extent possible,
this Agreement shall continue in full force and effect, but without giving effect to such ter or provision.

14.11 Attornevs' Fees. In the event any par shall bring an action or legal proceeding for an alleged
breach of any provision of this Agreement or any representation, waranty, covenant or agreement herein set
forth, or to enforce, protect, deterne or establish any ter covenant or provision of this Agreement or the
rights hereunder of either par, the prevailing part shall be entitled to recover from the non-prevailing par, as
a par of such action or proceedings, or in a separate action brought for that purose, reasonable attorneys' fees

and costs, expert witness fees and cour costs, including those incured upon appeal, as may be fixed by the cour
or a Jur.

14.12 Relationship. Nothing in this Agreement or the Other Agreements shall be deemed or
constred by the parties hereto, nor by any other part, as creating the relationship of principal and agent or of
partership or of joint ventue between the parties hereto.

14.13 Publicity. BNSF, Port and County shall discuss and coordinate with respect to any public
filing or announcement concerning the purchase and sale contemplated hereunder.

14.14 SurvaL. The terms of this Agreement shall survve Closing and the delivery of the Deed.

14.15 Waiver of Trial by Jur, Venue and Personal Jursdiction. BNSF, PORT AN COUN
HEREBY IRVOCABLY AN UNCONDITIONALLY WANE AN AN ALL RIGHT TO TRI BY
JUY IN AN ACTION, SUI OR COUNERCLAI ARSING IN CONNCTION WI, OUT OF OR
OTHRWISE RELATING TO, THS AGREEMENT. King County Superior Court or the Federal Distrct
Cour for the Western Distrct of Washington, both in King County, Washington, shall be the sole and
exclusive venues for any action or legal proceeding for an alleged breach of any provision of this Agreement
or any representation, warranty, covenant. or agreement herein set forth, or to enforce, protect, determine or
establish any term, covenant or provision of this Agreement or the rights hereunder of either part; and the

parties hereby agree to submit to the personal jursdiction of said cours.

14.16 Condemnation. In the event any portion of the Propert becomes subject to condemnation
proceedings after the Contract Date and prior to Closing, BNSF will promptly notify Port and County in
wrting of such fact.

(a) If such condemnation concerns a crossing of the Propert by a pipeline, electrcity or
telecommunication facility or other utility and is valued at less than $25,000 then BNSFshall handle such
condemnation or conveyance in lieu of condemnation in accordance with its normal practice and inform Port
and County of the interests conveyed, and Port and County shall not be entitled to any proceeds from such
condemnation or conveyance or any reduction in the Purchase Price. Such conveyance shall not however, in
any way alter the obligations ofBNSF under this Agreement other than BNSF's inability to convey at Closing
the interests conveyed by BNSF to a third part under this Section 14.16.

Woodinvile South Donation Agreement 5-2-08 19



(b) If such condemnation is not subject to the terms of Section 14.16(a), then Port and County
together but not separately may elect to terminate this Agreement and the North Agreement together, in which
case none of the parties shall have any further obligation hereunder except those that expressly survve

termination.

(REMAIER OF PAGE INENTIONALLY LEFT BLAN)
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IN WISS WHREOF, each of the parties hereto has caused this Agreement to be executed by its
duly authorized signatory, effective as of the day and year first above wrtten.

BNSF RAWAY COMPAN

By:
Name:
Title:

Richard E. Weicher
Vice President & General Counsel - Regulatory

PORT OF SEATTLE

By:
Name:
Title:

Tay Y oshitani
Chief Executive Officer

KING COUNY

By:
Name:
Title:

Ron Sims

King County Executive
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2008-0226 Attachment C
EXHIBIT A

DESCRIPTION OF PROPERTY

SOUTH

All that portion of BNSF Railway Company's (formerly Northern Pacific Railway Company) Woodinville
(MP 23.45) to Kennydale (MP 5.0), Washington Branch Line right of way, varying in width on each side of
said Railway Company's Main Track centerline, as now located and constructed upon, over and across King
County, Washington, more particularly described as follows, to-wit:

That portion of that certain 100.0 foot wide Branch Line right of way, being 50.0 feet on each side of said
Main Track centerline, as now located and constructed, upon, over and across the NE)t Section 16, and the
WYi Section 15, all in Township 26 North, Range 5 East, W. M., bounded on the North by the North line of
said NE)t Section 16, and bounded on the South by South line of said WYi Section 15; also,

That portion of that certain 50.0 foot wide Branch Line right of way, being 25.0 feet on each side of said Main
Track centerline, as now located and constructed, upon, over and across the NE)tNE)tNW)t and the
NW)tNW)tNE)t Section 22, Township 26 North, Range 5 East, W. M., bounded on the North by the North
line of said Section 22, and bounded on the South by South line of said NW)tNW)tNE)t Section 22; also,

That portion of that certain 100.0 foot wide Branch Line right of way, being 50.0 feet on each side of said
Main Track centerline, as now located and constructed, upon, over and across the EYi Section 22, the
NW)tNE)t and the NE)tNW% Section 27, all in Township 26 North, Range 5 East, W. M., bounded on the
North by the North line of said EYi Section 22, and bounded on the South by South line of said NE)tNW)t
Section 27; also,

That certain 4.43 acre tract of land described in deed dated April 3, 1903 from Nelle Nelson to Northern
Pacific Railway Company recorded April 3, 1903 in Book 342 of Deeds, Page 371, records of King County,
Washington, said 4.43 acre tract being described in said deed for record as follows:

"All that portion of the Southeast Quarter (S.B. 1/4) of the Northwest Quarter (N.W. 1/4) of Section 27,
Township 26 North, Range 5 East, lying between the easterly line of the present right of way of the Northern
Pacific Railway Company, which line is 50 feet distant southeasterly from the center line of the railroad track
of said company, as now located and constructed over and across said premises and a line drawn parallel to
and 50 feet distant southeasterly from, when measured at right angles to the center line of the proposed
railroad track as now staked out and to be constructed, over and across said premises;

"Also all that portion of said Southeast Quarter (S.E. 1/4) of the Northwest Quarter (N.W. 1/4) of Section 27,
Township 26, lying within 50 feet of that certain straight line which connects the center line of the present
track of the Northern Pacific Railway Company line with the center line of the proposed track of the Northern
Pacific Railway Company line and being tangent to the curves of both of said center lines, containing in all
4.43 acres, be the same more or less." EXCEPTING THEREFROM, Lot 3, King County Short Plat Number
1078060, recorded under King County Recording Number 8003270855, being a subdivision of: That portion
of the southeast quarter of the northwest quarter of Section 27, Township 26 North, Range 5 East, W.M., King
County, Washington, lying northerly and westerly of the northerly and westerly right of way of the Northern
Pacific Railway Company's "Seattle Belt Line", ¡ind south of the southerly right of way line of that road
conveyed to King County by deed recorded under Recording Number 2695175 and northeasterly of a line
described as follows: Beginning at the nQrthwest comer of the southeast quarter of the northwest quarer of
said Section 27; thence south I °58'24" west along the west line of the southeast quarter of the northwest
quarter of said Section 27, a distance of265 feet; thence north 65°33'39" east 444.80 feet to the true point of
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beginning of the following described line; thence south 18°15'21" east, 640 feet, more or less, to the northerly
right of way line of said Northern Pacific Railway Company's "Seattle Belt Line", said northerly right of way
line being 50' Northeast of the center line of the maintrack as now constructed and the terminus of said line.;
also,

That certain 0.05 acre tract of land described in deed dated August 25, 1904 from Otto Weppler et al. to
Northern Pacific Railway Company recorded September 7, 1904 in Book 375, Page 507, records of King
County, Washington, said 0.05 acre tract being described in said deed for reference as follows:

"All that piece or parcel of land in the southeast quarter of the northwest quarter (SE/4 of NW/4) of Section
twenty-seven (27), Township twenty-six (26), Range five (5) east, W. M. which lies northwesterly of the
original Seattle Belt Line right of way as described in deed recorded in Volume 116 of Deeds, Page 289,
Records of King County, and within fifty (50) feet of the center line of the revised location of the track of the
Seattle Belt Line as the same i'S now surveyed and being constructed over and across said subdivision,
containing 5/100 acres, more or less."; also,

That portion of that certain 100.0 foot wide Branch Line right of way, being 50.0 feet on each side of said
Main Track centerline, as now located and constructed, upon, over and across the SW~NW~ Section 27 the
SYiNE~, NW~SE~, SW~ Section 28, WYiNW~, NW~SW~ Section 33, SE~ Section 32, all in Township
26 North, Range 5 East, W. M., bounded on the East by the East line of said SW~NW~ Section 27, and
bounded on the South by South line of said SE~ Section 32, EXCEPTING THEREFROM, that certain tract
of land described in Deed dated February 24, 1998 from The Burlington Northern and Santa Fe Railway
Company to ANT, LLC recorded May 22, 1998 as Document No. 9805260805, records of King County,
Washington, ALSO EXCEPTING THEREFROM, that certain tract of land described in Special Warranty
Deed dated February 24, 1998 from The Burlington Northern and Santa Fe Railway Company to AN, LLC
recorded July 30, 1998 as Document No. 9807301468, records of King County, Washington, ALSO
EXCEPTING THEREFROM, that certain tract of land described in Special Warranty Deed dated February
24, 1998 from The Burlington Northern and Santa Fe Railway Company to AN, LLC recorded May 22,
1998 as Document No. 9805260791, records of King County, Washington, ALSO EXCEPTING
THEREFROM, that certain tract of land described in Correction Quitclaim Deed dated January 6, 2000 from
The Burlington Northern and Santa Fe Railway Company to AN, LLC recorded Februar 11, 2000 as
Document No. 20000211000454, records of King County, Washington, ; also,

That portion of that certain 100.0 foot wide Branch Line right of way in the City of Kirkland, Washington,
being 50.0 feet on each side of said Main Track centerline, as now located and constructed, upon, over and
across Blocks 3, 4, 5, 6, 11, 12, 13, 14, 18, 19,23,24,25 and 26, the vacated alley between Blocks 13 and 14,
and vacated Arlington Avenue between Blocks 14 and 19, as said Blocks and Streets are shown on plat of
Lake Avenue Addition to Kirkland as recorded in Volume 6 of Plats, Page 86, Records of said County,
together with any right title and interest, if any to those portions of Victoria Avenue, Harrison Avenue,
Moreton Avenue; Jefferson Avenue, and Washington Avenue and Maple Street and alleys within said Blocks
which lie within said 100.0 foot wide Branch Line right of way, EXCEPTING THEREFROM, that portion
of Lot 3, Block 5, Lake Avenue Addition to Kirkland, according to the official plat thereof in the office of the
Auditor of King County, Washington lying between two lines drawn parallel with and distant, respectively,
34.0 feet and 50.0 feet Westerly of, as measured at right angles from The Burlington Northern and Santa Fe
Railway Company's (formerly Northern Pacific Railway) Main Track centerline as now located and
constructed upon, over, and across said Block 5; also,

That portion of that certain 100.0 foot wide Branch Line right of way in the City of Kirkland, Washington,
being 50.0 feet on each side of said Main Track centerline, as now located and constructed, upon, over and

across Blocks 220, 223, 224, 232, 233, 238, and 241 as said Blocks are shown on the Supplementary Plat to

Woodinville South Donation Agreement 2 " Exhibit A



2008-0226 Attachment C
Kirkland as fied in Volume 8 of King County Plats, at page 5, together with any right title and interest, if any
to those portions of Massachusetts Avenue, Madison Avenue, Michigan Avenue, Olympia Avenue, Piccadily
Avenue, Cascade Avenue, Clarkson Avenue, Fir Street, and alleys within said Blocks which lie within said
100.0 foot wide Branch Line right of way; also,

That portion of Lots 1,2,4,37, and all of Lots 3, 38, and 39, Block 227 as said Lots and Blocks are shown on
the Supplementary Plat to Kirkland as fied in Volume 8 of King County Plats, at page 5, which lie
Northeasterly of a line parallel with and distant 50 feet Southwesterly from, measured at right angles to said
Railway Company's Main Track centerline as now located and constructed and Southwesterly of a line
parallel with and distant 50 feet Northeasterly from, measured at right angles to said Railway Company's
Main Track centerline as originally located and constructed; also,

That portion of that certain 100.0 foot wide Branch Line right of way, being 50.0 feet on each side of said
Main Track centerline, as now located and constructed, upon, over and across the, SYiSE~ Section 5,
NW~NE~, EYiNW~, EYiSW~, Section 8, all in Township 25 North, Range 5 East, W. M., bounded on the
North by the South right of way line of Clarkson Avenue, City of Kirkland, Washington, and bounded on the
West by the West line of said EYiSW~,. Section 8, EXCEPTING THEREFROM, that certain tract of land
described in Special Warranty Deed dated February 24, 1998 from The Burlington Northern and Santa Fe
Railway Company to ANT, LLC recorded May 22, 1998 as Document No. 9805260787, records of King
County, Washington, ALSO EXCEPTING THEREFROM, that certain tract of land described in Correction
Quitclaim Deed dated May 15, 1999 from The Burlington Northern and Santa Fe Railway Company to ANT,
LLC recorded August 5, 1999 as Document No. 19990805001402, records of King County, Washington,
ALSO EXCEPTING THEREFROM, that certain tract of land described in Deed dated Februar 24, 1998
from The Burlington Northern and Santa Fe Railway Company to AN, LLC recorded July 28, 1998 as
Document No. 9807281544, records of King County, Washington, also;

That certain 0.23 acre tract of land described in deed dated July 15,1903 from Samuel F. French to Northern
Pacific Railway Company recorded August 8, 1903 in Book 361 of Deeds, Page 249, records of King County,
Washington, said 0.23 acre tract being described in said deed for reference as follows:

"Commencing at a point in the east line of Lot four (4), Section eight (8), Township twenty-five (25) North,
Range five (5) east, W.M., that is 395 feet north of the southeast comer of said lot, and running thence west
parallel with the south line of said Lot four (4) 67 feet, more or less, to a point that is 50 feet distant from,
when measured at right angles to, the center line of the proposed Seattle Belt Line Branch of the Northern
Pacific Railway Company as the same is now located, staked out and to be constructed across said Section
eight (8); thence running northeasterly parallel with said railway center line 200 feet; thence westerly at right
angles to said railway center line 30 feet; thence northeasterly parallel with said railway center line, and 80
feet distant therefrom, 130 feet, more or less, to the east line of said Lot four (4); thence south along said east
line of said Lot four (4) 322 feet, more or less, to the point of beginning; containing 0.23 acres, more or less.";
also,

That certain strip of land described in deed dated March 3, 1904 from Seattle and Shanghai hivestment
Company to Northern Pacific Railway Company recorded March 9, 1904 in Book 387, Page 243, records of
King County, Washington, said strip being described in said deed for reference as follows:

"A strip of land Two Hundred twenty-five (225) feet in width across that certain parcel of land designated as
Tract "B" in deed from the Kirkland Land and Improvement Company to H. A. Noble, dated July 13, 1899 of
record in the Auditor's office of King County, Washington in Volume 245 of Deeds, at page 41, reference
thereto being had. Said strip of land hereby conveyed, having for its boundaries two lines that are parallel
with and respectively distant One Hundred (100) feet easterly from, and One Hundred Twenty-Five (125) feet
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westerly from, when measured at right angles to, the center line of the Seattle Belt Line branch of the
NORTHERN PACIFIC RALWAY COMPANY, as the same is now constructed and located across said
Tract "B", which said Tract "B" is located in Section 17 of Township 25, North of Range 5 east of the
Wilamette Meridian"; also,

That portion of that certain 100.0 foot wide Branch Line right of way, being 50.0 feet on each side of said
Main Track centerline, as now located and constructed, upon, over and across Governent Lot 4, Section 8,
Governent Lots 1,2, and 3, the EYiSW'l Section 17, and the NE'lNW'l, NE'l Section 20, all in Township
25 North, Range 5 East, W. M., bounded on the North by the South line of that certain hereinabove described
0.23 acre tract of land described in deed dated July 15, 1903 from Samuel F. French to Northern Pacific
Railway Company recorded August 8, 1903 in Book 361 of Deeds, Page '249, records of King County,
Washington and the East line of said Governent Lot 4, Section 8, and bounded on the South by the South
line of said NE'l Section 20, together with such additional widths as may be necessary to catch the slope of

the fill in the NYi of said Governent Lot 2, Section 17 as delineated in the 7th described parcel in deed dated
June 20, 1903 from Kirkland Land and hnprovement Company to Northern Pacific Railway Company

recorded June 26, 1903 in Book 352, Page 582, records of King County, Washington. EXCEPTING
THEREFROM, that portion of said 100.0 foot wide right of way lying within said hereinabove described
parcel of land designated as Tract "B" in deed from the Kirkland Land and hnprovement Company to H. A.
Noble, dated July 13, 1899 of record in the Auditor's offce of King County, Washington in Volume 245 of
Deeds, at page 41,; also,

That certain tract ofland described in deed dated December 26, 1952 from Alma F. Robinson and Wiliam G.
Robinson et aL. to Northern Pacific Railway Company recorded January 14, 1953 in Book 3220 of Deeds,
Page 301, in the records of the Auditor's office of King County, Washington, said tract of land being
described in said deed for reference as follows:

"That portion of the south half of the northeast quarer (SYiNE'l) of Section 20, Township 25 North, Range 5
East of the Wilamette Meridian, described as follows: Commencing at the center of said section; thence north
o degrees 18 minutes 24 seconds west along the north and south quarter line of said section 738.60 feet to the
center of the county road; thence along said road south 77 degrees 7 minutes east 500.00 feet; thence south 71

. degrees 54 minutes east 308.27 feet, more or less; thence north 34 degrees 38 minutes east 18.00 feet to a
stake in the north margin of said road; thence north 34 degrees 38 minutes east 609.40 feet, more or less, to
the southwesterly margin of the Grantee's right of way, said margin being concentric with and distant 50 feet
southwesterly, measured radially, from the center line of the main track of the Grantee's Belt Line as now
constructed; thence southeasterly along said margin approximately 150 feet to a point distant 50 feet

southwesterly, measured along the radius of the curve of said center line, from station 511 plus 50 in said
center line (which station is distant 2337.6 feet southeasterly measured along said center line, from the north
line of said section), the last-described point being the true point of beginning; thence southeasterly and
southerly along said margin to a point distant 50 feet westerly, measured along the radius of said curve, from
station 515 plus 60 in said center line; thence northwesterly in a straight line to a point distant 110 feet
southwesterly measured along the radius of said curve, from station 514 plus 28 in said center line; thence
northwesterly in a straight line to a point distant I 10 feet southwesterly, measured along the radius of said
curve, from station 513 plus 28 in said center line; thence northerly in a straight line to the true point of
beginning.", also,

That portion of that certain 100.0 foot wide Branch Line right of way at said Railway Company's Northrp
Station, being 50.0 feet on each side of said Branch Line's Main Track centerline, as originally located and
constructed, upon, over and across Blocks 12, 13, 14, 15, 16,21,22,23 and 24, all within Kirkland Syndicate
First Addition to Seattle, together with any right title and interest, if any to those portions of Maple Street,
Nelson Street, Bixby Street, Kirkland Avenue, Hawks Avenue and Fransen Avenue which lie within said
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100.0 foot wide Branch Line right of way; also,

Those portion of Lots 10, II, and 12, Block 14, Lots 1, 2, 3, and 4, Block 23 and Lot 10, Block 24, all within
Kirkland Syndicate First Addition to Seattle, lying Southwestèrly ora line parallel with and distant 50 feet
Southwesterly from, measured at right angles to said Railway Company's Main Track centerline as originally
located and constructed; also,

That portion of that certain 100.0 foot wide Branch Line right of way, being 50.0 feet on each side of said
Railway Company's Main Track centerline, as originally located and constructed, upon, over and across the
SE1.SE1. Section 20, and the SW1.SW1. Section 21, all in Township 25 North, Range 5 East, W. M.,
bounded on the North by the North line of said SE1.SE1. Section 20, and bounded on the South by the South
line of said SW1.SW1. Section 21, together with any right title and interest, if any to those portions of
Fransen Avenue, Jordan Avenue, Elkoos Avenue, and Railroad Avenue, which lie within said 100.0 foot wide
Branch Line right of way; also,

That portion of Block 7, of Kirkland Syndicate's Second Addition to Kirkland Washington, situate in the
SE1.SE1. Section 20, and that portion of said Railway Company's property situate in the SW1.SW1. Section
21, and in the NW1.NW1. Section 28, all in Township 25 North, Range 5 East, W. M., lying Easterly of a line
parallel with and distant 50.0 feet Westerly from, measured at right angles and/or radially to said Railway
Company's Main Track centerline as now located and constructed and Westerly of a line parallel with and
distant 50.0 feet Westerly from, measured at rightangles to said Railway Company's Main Track centerline as
originally located and constructed, bounded on the West by the West line of said Block 7 and its Northerly
prolongation, and bounded on the South by the intersection of said parallel lines, together with any right, title
and interest, if any, to Houghton Street and Railroad Avenue of Kirkland Syndicate's Second Addition to
Kirkland Washington; also,

That certain 0.63 acre tract ofland described in deed dated November 13, 1904 from Nathan P. Dodge Et Ux.
to the Northern Pacific Railway Company recorded Februaiy 9, 1905 in Volume 408 of Deeds, Page 263,
records of King County, Washington, said 0.63 acre being described in said deed for reference as follows:

"That part of southwest quarter of southwest quarter (SW/4 of SW/4), Section twenty-one (21), Township
twenty-five (25) north, Range five (5) east, W. M., described by metes and bounds as follows:

"Beginning at a point in the south line of said Section twenty-one (21) fifty (50) feet east from, when

measured at right angles to, the original right of way of Seattle Belt Line Branch of the Northern Pacific
Railway Company, as conveyed by deed executed by Roscoe Dunn and An Dunn his wife, dated Oct. 4th,
1890 and recorded Dec. 4th, 1890 in volume 116 of deeds, page 114, and running thence north 8° 40' west
parallel with and 50 feet distant easterly from said original right of way line a distance of 270 feet to a point of
curve; thence northwesterly along a curve to the left having a radius of 716.8 feet, a distance of 492.7 feet;
thence north 48° 5' west adistance of 135 feet more or less, to a point on the said easterly line of 

the original
right of way of said railway; thence southeasterly along said original easterly right of way line on a curve to
the right having a radius of 859 feet, a distance of 591 feet; thence continuing along said easterly right of way
line south 8° 40' east, a distance of 260 feet, more or less, to an intersection of said right of way line with the
southern boundaiy line of said section 21; thence east 50.5 feet, more or less, to point of beginning, containing
0.63 acres, more or less, situated in the County of King, State of Washington."; also,

That certain strip of land described in deed dated August 3, 1904 from John Zwiefelhofer and Aloisia
Zwiefelhofer to Northern Pacific Railway Company recorded August 6, 1904 in Book 404 of Deeds, Page 44;
records of King County, Washington, said strip ofland being described in said deed for reference as follows:
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"A strip of land fifty (50) feet wide lying immediately east of the right of way of said Railway Company and
extending South from the North line of Section 28, Township 25 North Range 5 East a distance of Six
Hundred feet (600) and containing 0.69 acres in the Northwest Quarter of the Northwest quarer (NW~NWy,)
of Section 28 Tp 25 N R 5 E WM.", EXCEPTING THEREFROM, that portion of said 50 foot wide strip
lying Northerly of a line parallel to and 400.0 feet Southerly of the North line of said NW~NW~ of Section
28 ; also, .

Parcel 3, of City of Bellevue Short Plat No. 80-16, according to the Short Plat recorded under King County
Recording No. 8101239001, EXCEPTING THEREFROM, that certain tract ofland described in deed dated
December 13, 1996 from Burlington Northern Railroad Company to Fibres International, recorded December
13, 1996 as Document No. 9612130870, records of King County, Washington; also,

Tract B, of City of Bellevue Short Plat No. 80- 16, according to the Short Plat recorded under King County
Recording No. 8101239001; also,

That portion of that certain 100.0 foot wide Branch Line right of way, being 50.0 feet on each side of said
Railway Company's Main Track centerline, as now located and constructed, upon, over and across the
WYiWYi Section 28, WYiNW~ Section 33, all in Township 25 North, Range 5 East, W. M., bounded on the
North by the North line of said WYiWYi Section 28, and bounded on the South by the South line of said
WYiNW~ Section 33, EXCEPTING THEREFROM, that portion of said 100.0 foot wide right of way lying
Easterly of a line parallel with and distant 35 feet Easterly from, measured at right angles to said Railway
Company's Main Track centerline as now located and constructed arid Northerly of aline parallel to and
400.0 feet Southerly of the North line of said NW~NW~ of Section 28, ALSO EXCEPTING
THEREFROM, that portion of said 100 foot wide Branch Line right of way lying within that certain tract of
land described in Special Warranty Deed dated June 29, 1999 from The Burlington Northern an:d Santa Fe
Railway Company to ANT, LLC recorded May 22,2000 as Document No. 20000522001155, records of King
County, Washington, ALSO EXCEPTING THEREFROM, that certain tract of land described in Deed
dated Februar 24, 1998 from The Burlington Northern and Santa Fe Railway Company to AN, LLC
recorded May 22, 1998 as Document No. 9805221787, records of King County, Washington, ALSO
EXCEPTING THEREFROM, that certain tract of land described in Correction Special Warranty Deed
dated June 8, 2001 from The Burlington Northern and Santa Fe Railway Company to AN, LLC recorded
Januar 3, 2003 as Document No. 20030103001327, records of King County, Washington, ALSO

EXCEPTING THEREFROM, that certain tract of land described in Correction Special Waranty Deed
dated February 24, 1998 from The Burlington Northern and Santa Fe Railway Company to AN, LLC
recorded December 28, 1998 as Document No. 9812282942, records of King County, Washington, ALSO
EXCEPTING THEREFROM, that certain tract of land described in Correction Special Warranty Deed
dated March 17, 2000 from The Burlington Northern and Santa Fe Railway Company to AN, LLC recorded
October 4,2000 as Document No. 20001004000767, records of King County, Washington" also;

That portion of that certain 1 00.0 foot wide Branch Line right of way, being 50.0 feet on each side of said
Main Track centerline, as originally located and constructed, upon, over and across Lots 1, 2, 3, 4 and 8 of
Strawberr Lawn, King County Washington, recorded in Volume 4 of Plats, page 30Yi, King County,
Washington recorder, together with such additional widths as are necessary to catch the slopes of the cuts and
fills of the roadbed of said Railway in said Lots 1 and 8 of Strawberr Lawn, King County Washington, as
delineated in deed dated August 31, 1903 from Henr Hewitt, Jr. and Rocena L. Hewitt to the Northern
Pacific Railway Company, EXCEPTING THEREFROM, that certain tract ofland described in Deed dated
February 24, 1998 from The Burlington Northern and Santa Fe Railway Company to AN, LLC recorded
May 22, 1998 as Document No. 9805260792, records of King County, Washington, ALSO EXCEPTING
THEREFROM, that certain tract of land described in Deed dated February 24, 1998 from The Burlington
Northern and Santa Fe Railway Company to ANT, LLC recorded July 28, 1998 as Document No.
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That portion of that certain 100.0 foot wide Branch Line right of way, being 50.0 feet on each side of said
Main Track centerline, as now located and constructed, upon, over and across the WYi Section 4, Governent
Lots 1 and 4, EYiWYi Section 9, Governent Lot 1, SW1.NW1., NW1.SW1. Section 16, Governent Lots 4
and 5 Section 17, Governent Lots 1,2,3 and 4 Section 20, Governent Lots 1,2,3,.4 and 5 Section 29, all
in Township 24 North, Range 5 East, W. M., bounded on the North by the North line of WYi Section 4, and
bounded on the South by the South line of said Governent Lot 5, Section 29, together with such additional
widths or strips of land as are necessary to catch the slopes of the cuts and fills of the roadbed of said Railway
in the NW1.NW1. of said Section 4, which said roadbed is to be constructed having a width at grade of 22
feet and the cuts to have a slope of one to one and the fills to have a slope of one ånd one half to one, as
delineated in deed dated September 8, 1903 from Lake Washington Land Company to Northern Pacific
Railway Company, recorded in Volume 386 of Deeds, Page 147, records of King County, Washington,
EXCEPTING THEREFROM, that certain tract of land described in Correction Special Waranty Deed
dated April 30, 2001 from The Burlington Northern and Santa Fe Railway Company to ANT, LLC recorded
May 22, 2001 as Document No. 20010522000186, records of King County, Washington, ALSO
EXCEPTING THEREFROM, that certain tract ofland described in deed dated February 24, 1998 from The
Burlington Northern and Santa Fe Railway Company to ANT, LLC reCorded July 28, 1998 as Document No.
9807281547, records of King County, Washington, ALSO EXCEPTING THEREFROM, that certain tract
of land described in deed dated February 24, 1998 from The Burlington Northern and Santa Fe Railway
Company to ANT, LLC recorded July 28, 1998 as Document No. 9807281545, records of King County,
Washington, ALSO EXCEPTING THEREFROM, that certain tract of land described in deed dated
February 24, 1998 from The Burlington Northern and Santa Fe Railway Company to ANT, LLC recorded July
28, 1998 as Document No. 9807281546, records of King County, Washington, ALSO EXCEPTING
THEREFROM, that certain tract of land described in deed dated February 24, 1998 from The Burlington
Northern and Santa Fe Railway Company to AN, LLC recorded July 28, 1998 as Document No.
9807281543, records of King County, Washington, ALSO EXCEPTING THEREFROM that certain tract
of land described in deed dated June 26, 1998 from The Burlington Northern and Santa Fe Railway Company
to AN, LLC recorded April 30, 2001 as Document No. 20010430000977, records of King County,
Washington, ALSO EXCEPTING THEREFROM that certain tract ofland described in deed dated June 26,
1998 from The Burlington Northern and Santa Fe Railway Company to AN, LLC recorded December 15,
1998 as Document No. 9812151238, records of King County, Washington; also,

That certain Tract I and that certain Tract II described in deed dated September 19, 1967 from State of
Washington to Northern Pacific Railway Company filed for record December 13, 1967 in Book 5023, Page
546, Auditor's No. 6278130, records of King County, Washington, said Tracts being described in said deed
for reference as follows:

"Tract!: (Fee)

"All those portion of the Southeast quarter of the Northwest quarter and the Northeast quarter of the

Southwest quarter, Section 9, Township 24 North, Range 5 East, W.M., lying Westerly of the existing 100
foot right of way of the Northern Pacific Railway Company and Easterly of a line described as follows:
Beginning at a point opposite Station REL. R.R. 737+00 on the Relocated Railroad Center Line (as
hereinafter described) and 50 feet Westerly therefrom when measured radially thereto (which point also lies
on the Westerly line of said existing railroad right of way); thence Southerly parallel with said relocated
railroad center line to a point opposite REL. R.R. 739+00 thereon; thence Southwesterly in a straight line to a
point opposite REL. R.R. 740+00 on said relocated railroad center line and 130 feet Westerly therefrom when
measured radially thereto; thence Southerly parallel with said relocated railroad center line a distance of 350
feet, more or less, to an intersection with the Northerly right of way line of State Highway Project entitled
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Primary State Highway No.2 (SR 90), East Channel Bridge to Richards Road (as hereinafter described);
thence North 84°13'42" East along said Northerly right of way line a distance of 125 feet, more or less to an
intersection with said Westerly line of said existing railroad right of way and the end of this line description:

"Tract II: (Fee)

. "All those portion of Lots 13 and 14, Block I, Mercer Addition, according to the plat thereof recorded in
Volume 17 of Plats, page 8, records of King County and of the Northeast quarter of the Southwest quarter,
Section 9, Township 24 North, Range 5 East, W.M., lying Northwesterly of 

the existing 100 foot right of way
of the Northern Pacific Railway Company and Southeasterly of a line described as follows: Beginning at the
Southeast corner of said Lot 13, which point also lies on the Northwesterly line of said existing railroad right
of way; thence Northeasterly in a straight line to a point opposite REL. R.R. 753+00 on the Relocated
Railroad Center Line (as hereinafter described) and 50 feet Northwesterly therefrom when measured at right
angles thereto; thence Northeasterly in a straight line to a point opposite REL. R.R. 752+00 on said relocated
railroad center line and 90 feet Northwesterly therefrom when measured at right angles thereto; thence
Northeasterly parallel with said relocated railroad center line a distance of 120 feet, more or less, to an
intersection with the Southerly right of way line of State Highway Project entitled Primary State Highway No.
2 (SR 90), East Channel Bridge to Richards Road (as hereinafter described); thence South 79°37'46" East a
distance of 105 feet, more or less, to an intersection with said Westerly line of said existing railroad right of
way and the end of this line description: ...

... "RELOCATED RAROAD CENTER LIN DESCRITION:

"Beginning.at Railroad Station 734+80 on the existing main line center line of the Northern Pacific Railway
Company's Track in the Southeast quarter of the Northwest quarer, Section 9, Township 24 North, Range 5
East, W.M., in the vicinity of Factoria, Washington, which point equals Relocated Railroad Station

(hereinafter referred to as REL. R.R.) 734+80; thence South 20°44'04" East a distance of 21.1 feet to REL.
R.R. 735+01.10 T.S.; thence on the arc of an increasing spiral curve to the right having an "A" value of 5 a
distance of 80 feet to REL. R.R. 735+81.10 S.C.: thence on the arc of a 4° circular curve to the right thr a
central angle of 49°18' a distance of 1232.50 feet to REL. R.R. 748+13.60 C.S.; thence on the arc of a
decreasing spiral curve to the right having an "A" value of 5, a distance of 80 feet to R.R. 743+93.60 S.T.;
thence South 31 °46' West a distance of 683.96 feet to REL. R:R. 755+77.56 T.S.; thence on the arc of an
increasing spiral curve to the left having an "A" value of 5 a distance of 80 feet to REL. R.R. 756+57.56 S.C.
which point equals Railroad Station 756+91.53 ahead on said existing main line center line of track in the
Southeast quarter of the South\yest quarter, Section 9, and the end of this center line description.

"SOUTHERLY RlGHT OF WAY LIN OF PRIARY STATE HIGHWAY NO.2 (SR 90), EAST
CHAL BRIGE TO RlCHARS ROAD:

"Beginning at the Southwest corner of Lot 21, Block 4, Mercer Addition, according to the plat thereof
recorded in Volume 17 of Plats, page 8, records of King County, and running thence North 79°37'46" West a
distance of 324.08 feet.

"NORTHERLY RlGHT OF WAY LIN OF PRIARY STATE HIGHWAY NO.2 (SR 90), EAST
CHANNL BRIGE TO RlCHAS ROAD:

"Beginning at REL. R.R. 746+28.83 P.O.C. on the Relocated Railroad Center Line (as above described);
thence South 84°03'37" West a distance of344.01 feet; thence North 5°56'23" West a distance of212.5 feet;
thence North 80°02'48" East a distance of 109.27 feet; thence North 5°56'23" West a distance of 25 feet;
thence North 70°51'54" East a distance of 196.18 feet to the true point of beginning of this line description;
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thence North 84°13'42" East a distance of 294.43 feet."; also

That portion of that certain 100.0 foot wide Branch Line right of way, being 50.0 feet on each side of said
Main Track centerline, as now located and constructed, upon, over and across Governent Lot 1, Section 32,
Township 24 North, Range 5 East, W. M., Snohomish County, Washington, bounded on the North and South
by the North and South lines of said Governent Lot 1; also,

That certain 100.0 foot wide Branch Line right of way, upon, over and across Governent Lot 2, Section 32,
and Governent Lots 3 and 4 Section 31, all in Township 24 North, Range 5 East, W. M., Snohomish County,
Washington, as described in Deed dated September 8, 1903 from Lake Washington Belt Line Company to
Northern Pacific Railway Company, recorded in Volume 386 of Deeds, Page 147, records of King County,
Washington. EXCEPTING THEREFROM, that certain tract ofland described in deed dated September 14,
2001 from The Burlington Northern and Santa Fe Railway Company to Barbee Forest Products, Inc., ALSO
EXCEPTING THEREFROM, that portion of that certain tract of land described in deed dated March 23,
1936 from Northern Pacific Railway Company to Frank Walloch, lying within said Governent Lot 2, ALSO
EXCEPTING THEREFROM, that certain tract of land .described in deed dated May 8, 1990 from
Burlington Northern Railroad Company to Robert J. Phelps and Nancy C. Phelps, recorded as document
9005101552, records of King County, Washington, ALSO EXCEPTING THEREFROM, that certain tract
of land described in deed dated March 19, 1992 from Burlington Northern Railroad Company to Gilbert A.
Schoos and Alice G. Shoos; also, ALSO EXCEPTING THEREFROM, that certain tract of land described
in deed dated February 1, 1937 from Northern Pacific Railway Company to Carl Jorgensen and Chrstine
Jorgensen, ALSO EXCEPTING THEREFROM, that portion of that certain tract of land described in
Quitclaim Deed dated February 28, 1998 from The Burlington Northern and Santa Fe Railway Company to
AN, LLC recorded April 20, 1999 as Document Number 9904210268, records of King County,
Washington, ALSO EXCEPTING THEREFROM, that portion of thaf certain tract of land described in
Correction Deed dated May 26, 1999 from The Burlington Northern and Santa Fe Railway Company to AN,
LLC recorded June 17,1999 as Document Number 19990617000619, records of King County, Washington,
ALSO EXCEPTING THEREFROM, that portion of that certain tract ofland described in Correction Deed
dated May 5, 1999 from The Burlington Northern and Santa Fe Railway Company to ANT, LLC recorded
June 17, 1999 as Document Number 19990617000620, records of King County, Washington, ALSO
EXCEPTING THEREFROM, that portion of that certain tract of land described in Quitclaim Deed dated
June 26, 1998 from The Burlington Northern and Santa Fe Railway Company to AN, LLC recorded June 17,
1999 as Document Number 19990617000618, records of King County, Washington, ALSO EXCEPTING
THEREFROM, that portion of that certain tract of land described in Correction Deed dated May 6, 1999
from The Burlington Northern and Santa Fe Railway Company to AN, LLC recorded June 17, 1999 as
Document Number. 19990617000621, records of King County, Washington, ALSO EXCEPTING
THEREFROM, that portion of that certain tract of land described in Correction Deed dated May 6, 1999
from The Burlington Northern and Santa Fe Railway Company to AN, LLC recorded February 24, 1998 as
Document Number 20001030000428, records of King County, Washington; also,

That certain tract of land described in deed dated March 17, 1904 from The Lake Washington Land Company
to Northern Pacific Railway Company, situated in Lot 3, Section 31, Township 24 North, Range 5 East, W.
M., Snohomish County, Washington, said tract being described in said deed for reference as follows:

"All that portion of said Lot three (3) lying between the eastern line of the right of way of the Northern Pacific
Railway Company over and across said lot and a line drawn parallel with and twelve and one-half (12-1/2)
feet distant easterly from the center line of said Seattle Belt Line Branch of the Northern Pacific Company as
the same is now temporarily located and constructed over and across said lot, and containing on-fourth of an
acre, more or less..." EXCEPTING THEREFROM, that portion of that certain tract of land described in
Quitclaim Deed dated February 28, 1998 from The Burlington Northern and Santa Fe Railway Company to
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ANT, LLC recorded April 20, 1999 as Document Number 9904210268, records of King County,
Washington, ALSO EXCEPTING THEREFROM, that portion of that certain tract of land described in
Correction Deed dated May 26, 1999 from The Burlington Northern and Santa Fe Railway Company to ANT,
LLC recorded June 17, 1999 as Document Number 19990617000619, records of King County, Washington,
ALSO EXCEPTING THEREFROM, that portion of that certain tract ofland described in Correction Deed
dated May 5, 1999 from The Burlington Northern and Santa Fe Railway Company to ANT, LLC recorded
June 17, 1999 as Document Number 19990617000620, records of King County, Washington, ALSO
EXCEPTING THEREFROM, that portion of that certain tract of land described in Quitclaim Deed dated
June 26, 1998 from The Burlington Northern and Santa Fe Railway Company to ANT, LLC recorded June 17,
1999 as Document Number 19990617000618, records of King County, Washington, ALSO EXCEPTING
THEREFROM, that portion of that certain tract of land described in Correction Deed dated May 6, 1999
from The Burlington Northern and Santa Fe Railway Company to AN, LLC recorded June 17, 1999 as
Document Number 19990617000621, records of King County, Washington, ALSO EXCEPTING
THEREFROM, that portion of that certain tract of land described in Correction Deed dated May 6, 1999
from The Burlington Northern and Santa Fe Railway Company to AN, LLC recorded February 24, 1998 as
Document Number 20001030000428, records of King County, Washington; also,

That portion of said Railway Company's property situated in Governent Lot 1, Section 6, Township 23
North, Range 5 East, W. M., Snohomish County, Washington, lying Southwesterly of a line parallel with and
distant 50.0 feet Northeasterly from, measured at right angles to said Railway Company's Branch Line Main
Track centerline as originally located and constructed, and Northeasterly of the Southwesterly boundary of
that certain 100 foot strip described in Judgment and decree of Appropriation, No. 40536, dated February 8,
1904 in the Superior Court of the State of Washington in and for the County of King, bounded on the North
by the North line of said Lot I, Section 6, and bounded on the South by a line radial to said Railway
Company's Main Track centerline, as now located and constructed at a point distant 65.5 feet Northwesterly
of the East line of said Lot 1, Section 6, as measured along said Main Track centerline
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EXHIBIT B

FORM OF DEED

After Recording Return To:
Port of Seattle

Legal Department
P. O. Box 1209
Seattle, W A 98111
Attn: Isabel R. Safora

QUIT CLAI DEED
Woodinvile South

Grantor: BNSF RALWAY COMPAN ("BNSF")

Grantee: PORT OF SEATTLE ("Port")

Legal Description: See Exhibit A attached hereto and incorporated herein (the "ProPerty").

Grantor, for and in consideration ofTEN AN NO/IOO DOLLARS ($10.00) conveys and quit claims
to Grantee, the Property, situated in the County of King, State of Washington, together with all after acquired
title of the Grantor therein;

Port, King County Washington ("County") and BNSF are paries to that certain Purchase and Sale Agreement
dated as of concerning the Property. Port, County and BNSF for themselves and their

respective successors and assigns hereby covenant and agree that the provisions of Sections 6 and 7 of said
Agreement, attached hereto as Exhibit B, are incorporated herein by reference and shall be covenants running
with the land that are enforceable by Port, County, BNSF and their respective successors and assigns.

IN WITNESS WHEREOF, BNSF, Port and County have executed this Deed as ofthe,_ day of

,200_

BNSF RAWAY COMPAN

By
Its

PORT OF SEATTLE

By
Its

KING COUNY, WASHINGTON
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By
Its

STATE OF WASHINGTON

COUNTY OF

)
) ss.

)

I certify that I know or have satisfactory evidence that is the
person who appeared before me, and said person acknowledged that he/she signed this instrument, on oath
stated that he/she was authorized to execute the instrument and acknowledged it as the

of to be the free and voluntary
act of such party for the uses and purposes mentioned in the instrument.

Dated:

Notary Public
Print Name
My commission expires

(Use this space for notarial stamp/seal)
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2008-0226 Attachment CSTATE OF WASHINGTON

COUNY OF

I certify that I know or have satisfactory evidence that is the
person who appeared before me, and said person acknowledged that he/she signed this instrument, on oath
stated that he/she was authorized to execute the instrument and acknowledged it as the

of to be the free and voluntary
act of such party for the uses and purposes mentioned in the instrument.

Dated:

Notary Public
Print Name
My commission expires

(Use this space for notarial stamp/seal)

STATE OF WASHIGTON
)
) ss:

)
COUNY OF

I certify that I know or have satisfactory evidence that is the
person. who appeared before me, and said person acknowledged that he/she signed this instrument, and
acknowledged it to be hislher free and voluntary act for the uses and purposes mentioned in the instrument.

Dated:

Notary Public
Print Name
My commission expires

(Use this space for notarial stamp/seal)
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COVENANTS

Section 6. Condition of Property.

(a) Port and County have been, or by Closing wil have been, allowed to make an inspection of
the Property. Subject to BNSF's express representations, warranties and obligations under this Agreement
and the Deed, PORT AND COUNTY AR PURCHASING THEIR INTERESTS IN THE PROPERTY
IN AN "AS-IS WITH ALL FAULTS" BASIS WITH ANY AND ALL PATENT AND LATENT
DEFECTS, AR NOT RELYING ON, AND HEREBY WAIVE ANY WARTY OF
MERCHANTABILITY, HABITABILITY, FITNESS FOR A PARTICULAR PUROSE AND ANY
OTHER REPRESENTATION OR WARTIES, EXPRESS OR IMPLIED, OF ANY KIND
WHATSOEVER FROM BNSF WITH RESPECT TO ANY MATTERS CONCERNING THE
PROPERTY including, but not limited to the physical condition of the Property; zoning status; tax
consequences of this transaction; utilities; operating history or projections or valuation; compliance by the
Property with Environmental Laws (defined below) or other laws, statutes, ordinances, decrees, regulations
and other requirements applicable to the Property; the presence of any Hazardous Substances (defined below),
wetlands, asbestos, lead, lead-based paint or other lead containing structures, urea formaldehyde, or other
environmentally sensitive building materials in, on, or under the Property; the condition or existence of any of
the above ground or underground structures or improvements, including tanks and transformers in, on or
under the Property; the condition of title to the Property, and the Third Party Leases/Licenses permits, orders,
or other agreements, affecting the Property (collectively, the "Condition of the Property").

(b) Port and County individually represent and warrant for itself to BNSF that except for BNSF's
express representations, warranties and obligations under this Agreement and the Deed, Port and County each
has not relied and wil not rely on, and BNSF is not liable for or böund by, any waranties, guaranties,
statements, representations or information pertaining to the Property or relating thereto made or fuished by
BNSF, the manager of the Property, or any real estate broker or agent representing or purporting to represent
BNSF, to whomever made or given, directly or indirectly, orally or in writing.

(c) Subject to BNSF's express representations, warranties and obligations under this Agreement
and the Deed Port and County assume the risk that Hazardous Substances or other adverse matters may affect
the Property that were not revealed by Port's or County's inspection and except to the extent of BNSF's
express representations, warranties and obligations under this Agreement and the Deed, Port and County each
waives, releases and discharges forever BNSF and BNSF's offcers, directors, shareholders, employees and
agents (collectively, "BNSF Parties") from any and all present or future claims or demands, and any and all
damages, losses, injuries, liabilities, causes of actions (including, without limitation, causes of action in tort)
costs and expenses (including, without limitation fines, penalties and judgments, and attorneys' fees) of any
and every kind or character; known or unkown (collectively, "Losses"), which Port or County might have
asserted or alleged against BNSF Parties arising from or in any way related to the Condition of the Property or
alleged presence, use, storage, generation, manufacture, transport, release, leak, spil, disposal or other
handling of any Hazardous Substances in, on or under the Property. Losses shall include without limitation
(a) the cost of any investigation, removal, remedial or other response action that is required by any

Environmental Law, that is required by judicial order or by order of or agreement with any governental
authority, or that is necessary or otherwise is reasonable under the circumstances, (b) Losses for injury or
death of any person, and (c) Losses arising under any Environmental Law enacted after transfer. The term
"Environmental Law" means any federal, state or local statute, regulation, code, rule, ordinance, order,
judgment, decree, injunction or common law pertaining in any way to the protection of human health or the
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environment, including without limitation, the Resource Conservation and Recovery Act, the Comprehensive
Environmental Response, Compensation and Liability Act, the Toxic Substances Control Act, the Model
Toxics Control Act, the Water Pollution Control Act, laws concerning above ground or underground storage
tans, and any similar or comparable state or local law. The term "Hazardous Substance" means any
hazardous, toxic, radioactive or infectious substance, material or waste as defined, listed or regulated under
any Environmental Law, and includes without limitation petroleum oil and any of its fractions.

BNSF, Port and County acknowledge that the compensation to be paid to BNSF for the Property
reflects that the Property is being conveyed subject to the provisions of this Section 6 which provisions shall
be included in the deed and which shall be covenants running with the Land.

Section 7. Environmental Obligations.

(a) Consistent with Section 4.2 of this Agreement, if, prior to the expiration of the Review Period,
the Port or County notifies BNSF in writing of an existing condition affecting the Propert (an "Identifed
Condition") that is unacceptable to the Port or County, as determined by the Port and County in their respective
sole and absolute discretion, and BNSF does not verifY in writing by the earlier of: (i) fifteen (15) business days
thereafter or the end of the Review Period, that such Condition is a condition that BNSF is obligated to Cure in a
manner acceptable to the identifYing Pary pursuant to this Section 7, then the Port or County may terminate this
Agreement and the South Agreement together, by written notice to BNSF in accordance with the provisions of
Section 4.2 of this Agreement. If the Port or County timely notifies BNSF in writing of an Identified Condition,
the Port, County and BNSF shall negotiate dilgently and in good faith to reach agreement on Curig such
condition. If the portion of the Property affected by an Identified Condition can be excluded from the sale
without materially interfering with Port's and County's future use of the Property, as determined by the Port
and County (as applicable) in their respective sole and absolute discretion, then BNSF may affect Cure prior
to Closing by excluding such affected portion of the Property without any price adjustment and to the extent
so excluded BNSF shall have satisfied its obligations under this Agreement to Cure the portion of the Property
so excluded, provided, however, that any such Cure by exclusion must first be agreed to in writing by the Port
(and County, if it relates to the Railbanked Portion.) If Port and County do not terminate this Agreement
under Sections 4.2 and 7(a) and proceed to Closing, they shall not be deemed to have waived or released
BNSF from any obligations to Cure set forth in Section 7(c), below:

(b) BNSF shall be responsible to investigate, remediate, respond to or otherwise cure
(collectively, "Cure") as and when required by and in accordance with Environmental Laws any Identified
Condition that concerns a release of Hazardous Substances on the Property occurrng prior to the Closing or a
violation of Environmental Laws concerning the Property occurrng prior to the Closing to the extent that
BNSF has agreed to Cure, and to the standards that BNSF has agreed to satisfY, in writing prior to the
expiration of the Review Period. Notwithstanding the preceding sentence, BNSF shall not be responsible to
Cure any such Identified Conditions to the extent Port or County or their respectivè agents, or contractors
materially exacerbate such Identified Condition during construction performed by or for Port or County,
excluding superfcial or de minimis activity performed by Port or County. Further, BNSF shall not be
responsible to Cure any Identified Condition that was not caused by BNSF or its agents, contractors or
invitees. Port and County shall cooperate with BNFS in its efforts to Cure any Identified Condition
concerning a release of Hazardous Substances on the Property.

(c) (i) For Hazardous Substances released on the Property that BNSF has not agreed to Cure
prior to Closing, whether or not BNSF has been notified under Section 7 (a) that such releases are an
Identified Condition, BNSF shall pay to the Port or County the costs to investigate, remediate, respond to or
otherwise cure (collectively "Remediate" or "Remediation") any such Hazardous Substance releases, or any
violation of Environmental Laws prior to Closing, to the extent occurrng as a result of the operations of
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BNSF or its corporate predecessors, or the agents, employees, invitees or contractors of BNSF or its corporate
predecessors. BNSF shall pay to the Port or County such costs to Remediate as and when required by and in
accordance with Environmental Laws to standards for the Property that the applicable regulatory agency
would apply had the Property continued to be used as a freight railroad, and to standards for other affected
properties that the applicable regulatory agency would apply for such properties. BNSF shall not be
responsible for (1) any costs of Remediation to the extent the Port or County or their respective agents,
contractors or invitees materially exacerbate the released Hazardous Substances during construction

performed by or for Port or County (excluding superficial or de minimis activity performed by Port or
County), or (2) any duplication of efforts by County or Port or their respective agents, contractors or invitees.

(ii) As among BNSF, Port and County, any Remediation for which this Section 7(c)
applies would be carred out by the Port or County. BNSF shall cooperate with such Remediation.

(iii) The obligations of BNSF under this Section 7(c) apply only to Remediation ordered
or approved by the applicable regulatory agency, provided that for Remediation approved by the applicable
regulatory agency BNSF shall have agreed in writing to the Remediation prior to such approval, which
agreement by BNSF shall not be unreasonably withheld, conditioned or delayed. The obligations of BNSF,
Port and County under this Section 7(c) also apply regardless of which entity is issued an order by the
applicable regulatory agency.

(d) Other than BNSF's obligation's under this Section 7, as among BNSF, Port and County, Port
and County wil be responsible for the all other costs of Remediation of Hazardous Substances released on or
from the Property or violations of Environmental Laws.

(e) The Section 7 obligations ruing from BNSF to the Port and County, and the Section 7
rights running to BNSF from the Port and the County, wil be allocated as between the Port and County in the
manner separately agreed to by the Port and the County.

(f) The provisions of this Section 7 shall be included in the Deed and shall run with the land.
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EXHIBIT C

BNSF DISCLOSURS

The information contained in the Property Reports.
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EXHffIT D

PORT AND COUNTY DISCLOSURS

None

1
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EXHIT E

ASSIGNMENT OF THI PARTY LEASES/LICENSES AND OTHER CONTRACTS

THIS ASSIGNMENT AND ASSUMPTION OF THIR PARTY LEASES/LICENSES (this
"Assignment") is entered into as of , 2008, BNSF RAWAY COMPANY ("Assignor")
and PORT OF SEATTLE ("Assignee").

RECITALS

A. Assignor and Assignee are parties to that certain Purchase and Sale Agreement (Woodinvile

Subdivision - North Rail Line) dated as of , 2008 (the "Agreement"), pursuant to which

Assignee has agreed to purchase and Assignor has agreed to sell certain real property (the "Property").

B. Assignor is a party to the Third Party Leases/Licenses as described in the Agreement.

C. Assignor wishes to assign, and Assignee wishes to assume, all of Assignor's right, title and
interest in and to the Third Pary Leases/Licenses excluding all Fiber Optic Agreements (collectively, the
"Assigned Agreements"). It is the intent of the parties that their respective rights and obligations under the
Fiber Optic Agreements as they relate to the Property shall be governed by applicable law and the paries do
not intend to modifY the operation of law with respect thereto.

NOW, THEREFORE, for good and valuable consideration, the receipt and suffciency of which are
hereby acknowledged, Assignor, and Assignee hereby agree as follows:

I Assignment. To the extent assignable, Assignor hereby assigns, transfers, and sets over unto Assignee all
of Assignor's right, title and interest in and under the Assigned Agreements subject to the following
sentences of this Section. To the extent any Assigned Agreement relates to other property owned by
Assignor ("Other Propert") then the foregoing assignent shall only apply as to the Property andnot
apply as to Other Property. For Assigned Agreements that relate to more than just the Property, Assignee
shall not be entitled to any rent or proration of rent thereunder.

2 Assumption; Succession. To the extent assigned as set forth above, Assignee hereby assumes all of
Assignor's duties and obligations under the Assigned Agreements arising and accruing from and after the
date of this Assignent and Assignee succeeds to the interests of Assignor under the Assigned

Agreements. Assignee hereby agrees to indemnify, defend and hold Assignor harmless from and against
any and all claims of any kind or nature arising from or related to such Assigned Agreements on or after
the date hereof. Assignor hereby agrees to indemnifY, defend and hold Assignee harmless from and

against any and all claims of any kind or nature arising from or related to such Assigned Agreements
prior to the date hereof.

3 Binding Effect. This Assignent shall be binding upon and shall inure to the benefit of the parties
thereto and their respective successors and assigns.

4 Governing Law. This Assignent shall be governed by and interpreted in accordance with the laws of
the State of Washington.

5 Execution in Counterparts. This Assignment may be executed in counterparts, each of which shall
constitute an original and all of which together shall be deemed a single document.
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The parties hereto have executed this Assignent as of the date first written above.

BNSF RALWAY COMPAN

By:
Name:
Title:

PORT OF SEATTLE

By:
Name:
Title:
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EXHIBIT F

LIST OF THIR PARTY LEASES/LICENSES

(See Attached)
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EXHIDIT G

(Intentionally Deleted)
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EXHmlT H
BILL OF SALE

This Bil of Sale is entered into by and between BNSF RAILWAY COMPANY, a Delaware corporation,
of 2500 Lou Menk Drive, Fort Worth, Texas 76131-2830 ("Grantor") and THE PORT OF SEATTLE, a
municipal corporation of the State of Washington with an address
("Grantee").

WHEREAS Grantor and Grantee have entered into that certain Donation Agreement (Woodinville
Subdivision - South Rail Line) dated as of April _, 2008 (the "Real Estate Agreement"), pursuant to which
BNSF has agreed to convey and Port has agreed to accept certain real propert in King County, Washington and
Snohomish County, Washington.

WHEREAS, pursuant to the terms of the Real Estate Agreement Grantor 
and Grantee have executed

and delivered that certain Quitclaim Deed dated of even date herewith pursuant to which Grantor has conveyed
and Grantee has accepted the real property that is the subject of .the Real Estate Agreement (the "Real
Property"); and

WHEREAS, in accordance with the terms of the Real Estate Agreement Grantor and Grantee are
entering into this Bill of Sale.

NOW, THEREFORE, FOR AND IN CONSIDERATION of the foregoing and other good and valuable
consideration, the receipt and sufficiency of which are acknowledged, Grantor has quitclaimed and by these
presents does hereby quitclaim unto the Grantee, without any covenants of warranty whatsoever and without
recourse to the Grantor, all its right, title and interest, if any, in and to any personal property located on the Real
Property together with that certain bridge structure over the Snohomish River connecting portions of the Real
Property (collectively, the "Personal Property").

This Bil of Sale is executed by Grantor and accepted by Grantee subject to any and all restrictions,
reservations, covenants, conditions, rights-of-way, easements, and encumbrances, whether of record or not, if
any. The terms and conditions set forth in the above stated deed are incorporated herein by reference.

TO HAVE AND TO HOLD the Property unto Grantee, its successors and assigns, forever.

IN WITNESS WHEREOF, the Grantor and Grantee have caused this Bill of Sale to be signed by its
duly authorized officers this _ day of , 20_.

GRANTOR
BNSF RAILWAY COMPANY

By:
Name:
Title:

GRANTEE

PORT OF SEATTLE

By:
Name:
Title:
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