
















 

 

DEPARTMENT OF TRANSPORTATION    

ROAD SERVICES DIVISION  

SUPPLEMENTAL MEMORANDUM TO THE 

HEARING EXAMINER 
 

 

March 29, 2018 

 

 

PETITION TO VACATE:  Portions of  327th Avenue NE, John McGee No. 2 Road,  

Survey No. 2208 

     

 

Transportation   File: V-2701 

 

Proposed Ordinance: 2018-0010 

 

Petitioner(s):  Mathew Benson, 

   Tom Duvall and Janet Duvall,  

   Warner Smith and Roxana Andone  

 

 

Location of Road: Portions of 327th Avenue NE, John McGee No. 2 Road 

Thomas Brothers Page 539 

Zoning – A35 and RA 10 

 

 

On March 16, 2018, the Hearing Examiner issued a Notice of the Record Left Open for road 

vacation petition V-2701.  In the Notice, the Hearing Examiner presented several issues including: 

concerns regarding the Road Services Division (Roads) recommendation to approve the road 

vacation without requiring payment of compensation; whether the petitioners Tom and Janet Duvall 

should be removed from the petition and the petition proceed to council with a recommendation to 

accept payment from the remaining petitioners; and the division’s cost to process a road vacation 

petition.  This Supplemental Memorandum is submitted in response. 

 

Roads submitted a Report to the Hearing Examiner regarding right-of-way vacation petition V-

2701on February 28, 2018; Roads recommended that the vacation petition be approved and that no 

monetary compensation be required of the petitioners on the grounds that the reduction in liability 

and obligations for management and enforcement are valuable consideration for the vacation of this 

right-of-way.  This remains Road’s recommendation.  

In his March 16, 2018 “Notice of the Record Left Open for right-of-way vacation petition V-2701,” 

the Hearing Examiner expressed concerns that Roads was not requiring compensation: “And this is 

not something we can accept, while still meeting our fiduciary duty.”  Approving a right-of-way 
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vacation petition without requiring compensation could not violate a fiduciary duty since neither 

RCW 36.87.120 nor KCC 14.40.020 require the payment of compensation prior to a vacation 

petition being granted.  Requiring vacation petitioners to pay compensation for a right-of-way 

vacation is a discretionary decision of the county council; the Council is under no duty to receive 

monetary compensation for a right-of-way vacation.  Under the statutory right-of-way vacation 

process, the County Road Engineer files a report regarding the proposed vacation1, the Hearing 

Examiner makes a recommendation to Council, and then Council ultimately decides whether to 

vacate the right-of-way, whether it will require compensation for the vacation, and if compensation 

is required, in what amount.  The County Council could have adopted language in KCC 14.40.020 

requiring compensation as a condition for the vacation of a county right-of-way.  It did not.   

The leadership of Roads has made a policy decision that, except in situations where the vacation 

will allow for significant added value to the vacation petitioner by creating the capacity for 

subdivision and development on the petitioner’s property, the reduction in liability exposure and 

management responsibility, among other benefits ensured by the vacation of road right-of-way, 

justifies approving vacations without the payment of monetary compensation.   

The risk posed to the County as an owner of vacant real property is significant.  Roads is keenly 

aware that a single accident on its unopened road right-of-way could cost the County far more than 

it could possibly receive from one or probably even one hundred right-of-way vacations of property 

that are typically narrow strips that must, if vacated, go to the adjoining property owner.  From 

actual litigation experience, Roads knows that it faces potential risk and liability for every foot, 

every yard and every mile of road and unopened right-of-way.  As presented in Roads’ materials 

submitted to the Hearing Examiner, one trip and fall can cost the County $50,000.  Injuries that 

require a lifetime of care or result in diminished earning capacity may involve judgments of 

millions of dollars.  That is why the County Road Engineer consistently recommends no 

compensation being required where strips of property do not create significant value for 

petitioners.2     

The Hearing Examiner requests Roads calculate a specific dollar amount per square foot for its risk 

exposure for each segment of right-of-way, and specifically to each petitioner’s portion of right-of-

way that is the subject of a vacation petition.  This is an impossible task.  Roads does not have the 

ability to see into the future and determine if, when, where or how an injury or damage will occur 

on a specific area of county road right-of-way.   

Additionally, it is important to recognize that Roads does not have summary information on all 

unopened right-of-way.  While there is an inventory of roads, there is no such inventory of 

unopened right-of-way.  The square footage of these miscellaneous property rights is not reasonably 

                                                 
1 KCC 14.40.0104 requires the county road engineer to include in his/her report “The appraised value of the county 

right of way or portion thereof proposed for vacation as well as the county road engineer’s recommendation for 

compensation to be determined in accordance with the factors listed in K.C.C. 14.40.020A.” 
2 The transfer of liability or risk to the road vacation petitioner is the first factor set forth at RCW 36.87.120. 



Supplemental Memorandum to the Hearing Examiner 

V-2701 

Page 3 of 4 

 
 

 ‘                    

knowable, even assuming a square footage calculation of risk was a possible, logical or desirable 

methodology for determining the value of maintenance and claims avoidance. 

As areas of the county were developed over the last one hundred years, many rights-of-way were 

created, but never developed, and such information is not easily discoverable as it is buried in old 

property documents.  Typically, the county becomes aware of an unopened right-of-way when there 

is a dispute between neighbors, a property owner wants to expand facilities on their property, or 

they discover an existing encroachment on public property.  Throughout the years, many such 

property owners have initiated vacation petitions, but dropped their petitions when informed they 

would have to pay compensation for a small addition of square footage.  Roads recognizes the value 

of property owners coming forward seeking the vacation of roads and unopened right-of-way, and 

does not endorse a valuation method that would discourage such actions.   

Furthermore, much of the county’s inventory of unopened right-of-way is imposed over areas where 

a road cannot realistically be built.  Much of the unopened right-of-way is over areas with 

environmental restrictions including wet lands and steep slopes.  Right-of-way cannot be converted 

to other uses.  The only way to extinguish the county’s interest is to vacate the right-of-way.  See 

RCW 36.87, 58.17 and KCC 14.40; Attorney General Opinion 57-58 No.3, March 13, 1957.  There 

is no value to Roads to keep unbuildable, inaccessible and potentially hazardous portions of right-

of-way.  Such areas are useless to the county road system and, because of the obligations of 

management and the risks of ownership, of negative value to the county.   

However, Roads does know the financial ramifications of an injury occurring on its right-of-way.  

Roads recommends to the County Council that no monetary compensation be required in 

appropriate cases and Council decides the value to the County of removing the risks and 

responsibilities associated with owning useless right-of-way.  

The Hearing Examiner has also stated that perhaps different valuation models should apply if a 

vacation petition was initiated by a private party or solicited by Roads.  Roads does not see a 

distinction between petitions initiated by private parties or those solicited or encouraged by the 

County.  The goal of reducing the risk of tort liability for the County is furthered with every right-

of-way vacation.  The recommendation of Roads in this matter remains the same; approve vacation 

petition V-2701 for all three petitioners without a requirement of monetary compensation.   

Roads would like to address a few other issues raised in the Hearing Examiner’s March 16, 2018 

Notice.  The Hearing Examiner does not have the authority to remove a petitioner from this right-

of-way vacation.  The Duvalls have not withdrawn their petition, nor have they failed to meet a 

requirement of the vacation process.  Payment is not due until ninety days after the receipt of the 

request for payment.  KCC 14.40.020.  The County Council has not requested payment of any 

petitioner to this vacation. The Hearing Examiner may only make a recommendation to the County 

Council which has the authority to require compensation. 
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In response to the Hearing Examiner’s question of whether it costs Roads $20,000-$22,000 to 

process a right-of-way vacation, this amount was a guestimate submitted in response to a question 

from the Hearing Examiner regarding a specific petition, petition V-2667 in 2014, and the estimate 

assumed that the petition processing took 200 hours.  This estimate seems high, even for that time.  

Since 2014, a lean process was undertaken to reduce processing time for vacations.  Today, the 

average petition might take 40-50 hours of staff time, although this is again an estimate since hours 

aren’t tracked by petition.  Regardless, Roads has made the policy decision that it is fiscally 

responsible for the County to transfer rights-of-way that do not substantially increase the value of 

the adjoining parcels for no or minimal monetary compensation in order to reduce the County’s 

potential tort liability exposure and maintenance obligations, among other benefits.  
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