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REVISED STAFF REPORT
COMMITTEE ACTION::  On January 17, the Capital Budget Committee approved Proposed Ordinance 2007-0013 and Proposed Ordinance 2007-0014 with “do pass” recommendations (expedited).
SUBJECT:  (1) Proposed Ordinance 2007-0013, AN ORDINANCE making a supplemental appropriation of $875,000 to the public transportation construction-unrestricted fund to provide additional appropriation authority in support of the Northgate Transit Oriented Development Park and Ride project; and amending the 2007 Budget Ordinance, Ordinance 15652, Section 119, as amended, and Attachment B, as amended; and 
(2) Proposed Ordinance 2007-0014, AN ORDINANCE authorizing the King County executive to lease three hundred fifty park and ride stalls from Northgate South Commons, LLC.

SUMMARY:
Proposed Ordinance 2007-0014 would approve a revised agreement for a 40-year lease of 350 parking stalls from Northgate South Commons LLC, an affiliate of the Lorig Company.  The new lease revises some terms of an earlier lease:  (1) completion of the parking facility is delayed from February 2008 to April 2009; (2) the County would pay more to the developer on completion of the project ($5.25 million rather than $4.375 million) but lower annual maintenance costs (starting at about $52,500 per year rather than about $84,000 per year).  The present value of total capital and maintenance costs to the County is approximately the same as under the original lease.
Proposed Ordinance 2007-0013 would make a supplemental appropriation of $875,000 in transit capital funds for the additional upfront investment in the lease.  As the Fiscal Note indicates, $6,500,000 in revenue from the Park and Ride Lot sale will be received in 2009 rather than 2008, but the expenditure for the Lorig lease is still timed to follow receipt of the sale revenue.
The Lorig lease is part of a Northgate legislative package that the Committee reviewed in March and May 2006.  The package was intended to consolidate all Northgate area transit commuter parking near the Northgate Transit Center, provide a net increase of 80 commuter parking stalls, provide land for a city park as desired by the neighborhood, and assist in the creation of the Lorig housing and retail development east of the Northgate Transit Center.
In May 2006, the Council approved the original lease by adopting Ordinance 15476 (Proposed Ordinance 2006-0235).  Along with Ordinance 15476, the Council also approved:

(1)  Ordinance 15475, which approved the sale of the Northgate Park and Ride Lot at 5th Avenue NE and NE 112th Street (the “5th and 112th Lot”) to the City of Seattle for use as a park,
(2) Ordinance 15473, which approved the lease of 280 replacement parking stalls from Northgate Mall Partnership (the “Simon lease”) in a garage that is now under construction, and
(3) Ordinance 15474, which made a supplemental appropriation of $1,248,891 in transit capital funds to pay a portion of the Simon lease costs.
All elements of the package were linked because the revenue from the Park and Ride Lot sale is used to pay for the replacement parking leases.
In July 2006, Lorig withdrew from its lease agreement due to unrelated factors.  The County and Lorig have now reached agreement on revised terms.  Proposed Ordinance 2007-0014 would approve the lease agreement that implements these revised terms, and Proposed Ordinance 2007-0013 would appropriate additional spending authority sufficient to meet the terms of the revised lease.  Significant changes include a delay in the dates, a higher upfront capital investment by the County, and a lower annual County payment for maintenance.

To prevent a temporary loss of parking for transit commuters, the County and City have agreed to a delay in the transfer of the 5th and 112th parking lot to the City and a delay in the payment received from the City.  The Council does not need to approve these delays because they are consistent with terms of the interlocal agreement with the City.

BACKGROUND:
Lorig Lease for Replacement Parking (Ordinance 15476)
Ordinance 15476 approved a lease for 350 stalls of replacement parking in a garage to be built by Northgate South Commons LLC, an affiliate of Lorig Associates.  The garage is part of a larger mixed-used development on 9.5 acres east of the Northgate Transit Center properties.  Lorig plans to develop more than 500 housing units along with retail space including a movie theater complex.  Construction of this development will be coordinated with work on the City’s Thornton Creek water quality channel storm water project.  The water project funding includes an investment of $8-9 million by the City.
Revisions to the Lease Agreement

Here is a summary of the revisions to the lease:

Section 4 defines the County payment to Lorig as rent, with a total of $5,250,000 due as follows:  95 percent is due within 30 days of the Commencement Date, which is defined in Section 3.  The final 5 percent is due within 30 days after the County receives notice that the lessor has made final payment to the general contractor for construction of the garage.  The rent payment is $875,000 higher than in the prior agreement. 

Section 7 (Maintenance, repairs and security) provides that Lorig is solely responsible for maintenance, repairs, and security, for which the County will pay an annual fee of $150 per stall per year as adjusted annually by the Consumer Price Index for Seattle-Tacoma Bremerton for All Urban Consumers (1982-84 = 100).  Exhibit E to the lease is a detailed agreement for Maintenance and Security Standards.  This compares to an annual fee starting at $240 per stall in the original lease agreement.

Section 11.1.2 – Lorig can terminate the lease on or before February 15, 2007 if it has failed to obtain a binding written commitment for a construction loan on terms and conditions satisfactory to Lorig at its sole discretion.  This replaces the earlier lease’s Section 11.1.2 termination provision.
Section 11.2 (Completion of Construction) deals with the link to the County’s sale of the 5th and 112th park and ride lot to the City of Seattle.  The sale closing date is changed from February 1, 2008 to April 1, 2009.  Receipt of money from the City will allow for payment of the rent to Lorig.  If Lorig is unable to deliver the 350 parking stalls by April 1, 2009, the County’s Rent Payment will not be due and can be deposited in the King County Investment Pool.  Lorig must assist in the provision of replacement parking as follows:

April 1-June 1, 2009 – if the County rents back parking stalls from the City at the 5th and 112th lot, the County will pay the City from the following sources:  Interest earned on the Rent Payment while it is deposited in the King County Investment Pool, and up to $35,000 per month from Lorig.  Any excess payment would come from the Public Transportation Fund.  After June 1, 2009, Lorig must pay the entire amount above the interest earnings on the Rent Payment.

The County agrees to use commercially reasonable efforts to lease back stalls from the City at the 5th and 112th lot until Lorig can provide the leased stalls or interim stalls, which are stalls in the garage other than the ones intended for transit use.  If, in any month, the City limits the number of available stalls to below 350, Lorig at its sole cost must make available enough stalls in another location to make up the deficit.  The other location must be located on the same corridor as currently served by buses that serve the 5th and 112th lot, is served by a bus stop, or is located along NE 103rd Street between 1st and 5th Avenue NE.

Other Lease Provisions


Here is a summary of other provisions taken from the May 2006 staff report.  These provisions have not been modified.

Section 1 (Premises) expresses the commitment of Lorig (the “lessor”) to lease 350 parking stalls to the County (the “lessee”) in a new parking garage.  The garage is expected to have a total of about 895 parking stalls and will serve residents and movie-goers as well as transit commuters. 

Section 2 (Term) states that the lease term is 40 years starting on the Commencement Date.  Section 3 (Preparation of Premises and Delivery of Possession) defines the Commencement Date as the first day of the calendar month following the date that the County receives written notice from Lorig that the premises are available.  Section 3 also provides that Lorig can provide the County with other parking stalls in the garage for up to 12 months; these are referred to as the “Interim Spaces.”

Section 5 defines the County’s right to use its 350 leased parking spaces.  There will be 90 stalls on one floor and 260 on a lower floor.  They will be under the theater complex, in the northwest corner of the parcel.  Transit riders are guaranteed exclusive use of 100 stalls starting at 6:00 a.m., another 150 stalls by 7:00 a.m., and the remaining 100 stalls by 8:00 a.m.  Starting at 10:00 a.m., any unfilled stalls will be available to other people.  At the end of the day, Lorig is guaranteed exclusive use of 100 stalls by 6:00 p.m., exclusive use of 300 stalls by 7:00 p.m., and all 350 stalls by 8:00 p.m.  Transit riders may not park in the garage between 8:00 p.m. and 6:00 a.m.

Exhibit D to the lease is the Parking Management Plan, which includes provisions to establish a Management Team, to specify signage issues, to manage users, and to outline the process for addressing problems.  For example, the signs will be clear about the need for transit users to vacate by 8:00 p.m.  Other parking stalls in the garage will be available for residents of the housing units who will be required to register their vehicle numbers so they can be identified if they park in transit rider spaces.

Section 8 provides that Lorig agrees to undertake a Transit Demand Management (TDM) Plan, details of which are included in Exhibit F to the lease.  Program elements include transit passes for some residents for a five-year period, availability of a Flexcar program, bicycle purchase incentives, and employment of an on-site Transportation Coordinator.  Lorig agrees to pay up to $235,305 for the TDM program, and the County agrees to contribute up to $93,805 for the program.  These funds are anticipated to come from a federal grant that was already awarded.

Section 11 (Remedies) addresses several situations which might prevent successful implementation of the desired outcome; 11.1 addresses situations that might lead to termination of the lease:

11.1.1 – if the garage is substantially damaged or destroyed, Lorig cannot provide replacement parking, and Lorig chooses not to rebuild, either party can terminate the lease and the county will receive a prorated portion of the rent payment as its sole remedy.

11.1.3 (Breach) – If the County fails to make payments due to Lorig, Lorig may pursue an action for specific performance of the County’s obligations or seek damages.
Lorig may terminate if the County breaches or fails to perform any non-monetary terms or conditions of the lease and fails to begin to cure such breach or default within 30 days of receiving written notice from Lorig.  The County has up to 120 days to cure if action commences within the 30 day period.

The County may terminate if Lorig breaches or fails to perform any conditions of the lease, with a similar allowance of time to cure the breach or default.

Affordable Housing – According to Exhibit F, the project will include 109 residential condominiums and 279 residential apartments.  (There will also be 127 senior housing units in a separate facility on the other side of the Thornton Creek channel.)  Section 13 of the lease states that the County enters into the lease in part based on Lorig’s commitment that 30 percent of the 279 rental units will initially be affordable to people with 70 percent or less of median County income, and another 20 percent of the rental units will have initial rents affordable to persons earning 80 percent of median County income.
Northgate Background

The March 15, 2006, March 22, 2006, and May 17, 2006 staff reports included background material on the Northgate community and its transit facilities and plans.  This information is summarized here.

Northgate Community
Northgate is a designated urban center.  South of the Northgate Mall is the Northgate Transit Center, with adjacent park and ride facilities, the primary transfer point for north-end bus service.  A Sound Transit LINK Light Rail station is planned for the Northgate Transit Center area.
The 5th and 112th park and ride lot is north of the Northgate Mall.  For some years, the City and the County have considered a possible sale of this lot to the City for conversion to a park, a longstanding goal of the neighborhood.

Transit Parking in the Northgate Area

Transit commuters now have access to 1,412 stalls of parking in the Northgate area.  Approximately 930 parking stalls are near the Northgate Transit Center, to the south of the Northgate Mall, and these stalls are filled to capacity.  About 70 of these stalls will be eliminated as part of a cooperative agreement with the City, which provides for the extension of 3rd Avenue and establishment of bus layover space.
Another 481 stalls are available at the 5th and 112th lot.  About two-thirds of these stalls are used on a regular basis.  The closure of the 5th and 112th Lot, together with the loss of parking stalls from the extension of 3rd Avenue, would result in a net loss of about 550 parking stalls, including 150-160 stalls at the 5th and 112th lot that are not used regularly.

The Simon and Lorig leases will provide 630 parking stalls, 80 more than needed to replace the 550 lost stalls.  Because the new stalls will be close to the Northgate Transit Center, it is expected that they will be used to capacity.  Funds from the sale of the park and ride lot will help to pay for the Simon and Lorig leases, so these transactions are closely linked.

In 2027, if the Simon lease is not renewed, there would be a net loss of about 200 parking stalls compared to the present number.  Table 1 illustrates how the number of stalls would change over time if the legislative package is adopted.
	Table 1.  Northgate Area Transit Commuter Parking

	Location
	Now
	2007
	2008-2026
	2027*

	5th and 112th Lot (including Target garage stalls)
	481
	481
	-
	-

	Northgate Transit Center
	296
	296
	296
	296

	Northgate Transit Center extension (“eastern lot”)
	492
	422
	422
	422

	North Seattle Lot
	143
	143
	143
	143

	Simon leased stalls
	-
	280
	280
	0-280

	Lorig leased stalls
	-
	-
	350
	350

	Total
	1412
	1622
	1491
	1211-1491


*In 2027, the lower figure applies if the Simon lease is not renewed.  If the Simon lease is renewed, the number of stalls would remain the same.
Possible replacement options for the Simon stalls include a parking structure on the Transit Division’s lot between the Northgate Transit Center and the Lorig development, possibly as part of a transit-oriented development project.  If LINK light rail has been extended to Northgate, additional parking could be a Sound Transit responsibility.  At this time, Sound Transit’s northern route planning does not assume any expenditures for capital investments in parking facilities.
Simon Lease for Replacement Parking (Ordinance 15473)
Ordinance 15473 authorizes the lease of 280 stalls of replacement parking from Northgate Mall Partnership, an affiliate of Simon Property Group, in a garage now under construction across the street from the Northgate Transit Center.  The Northgate Mall Partnership is an affiliate of the Simon Group and this staff report refers to the lease as the Simon lease to avoid confusion with other uses of the word Northgate.
Lease terms – the Simon garage will be five stories high.  The garage will be closed from 12 midnight to 5 a.m.  Simon, the Lessor, guarantees exclusive transit commuter access to 280 parking stalls on the upper two floors of the garage between 5:00 a.m. and 9:00 a.m.  After they park, transit commuters can walk to a stairwell on the southwest corner of the garage, the closest point to the Northgate Transit Center, or use a wheelchair-accessible elevator on the north side of the garage.  Because commuters will arrive in the garage before the Mall is open, they are not expected to have difficulty gaining access to the parking stalls reserved for their use.
County Payments – payment for the lease consists of $2,550,000 in 2007, consisting of two equal lump-sum payments of $1,227,500 and the initial $100,000 lease payment.  Ordinance 15474 provided a supplemental appropriation of $1,248,891 in transit capital funds; together with the Northgate Transit Center TOD Development Capital Project (CIP #A00484) project balance, the supplemental appropriation was sufficient to pay the amount due.
The County would also make annual payments for the lease, one-fourth of the property taxes, and maintenance costs.  The additional annual lease payments would be due on the anniversary of the first payment under the following schedule:

Years 2-5 
$100,000

Years 6-10
$110,000

Years 11-15
$120,000

Years 16-20
$130,000

Years 21-25
$140,000

Years 26-30
$150,000

Years 31-35
$160,000

Years 36-40
$170,000

The County’s one-fourth share of the property tax is estimated by the Budget Office at $21,000 in 2007.  The County will also pay an annual fee, starting at $44,780, for Simon to operate, maintain, and secure the parking stalls.  The initial amount of $44,780 will be increased annually for inflation as measured by the Consumer Price Index for Seattle-Tacoma-Bremerton for All Urban Consumers. 
According to the TOD staff, the net present value of the 20-year lease is $3,684,000 and the present value of the property tax and maintenance payments is $954,000.
If Simon fails to deliver the premises by June 1, 2007, the County can elect to enforce the lease through a judicial action for damages and injunctive relief or to terminate the lease for non-delivery.
Sale of the 5TH and 112TH Lot (Ordinance 15475)
Ordinance 15475 approved the sale of the Northgate Park and Ride Lot at 5th and 112th to the City of Seattle for use as a park.  Under the sale agreement, the City will pay $9,500,000 for the property.  As changed by the Executive to reflect the Lorig lease revision, the initial installment of $3,000,000 will be due when the sale is executed.  This payment will be deposited in an interest-bearing account in a financial institution.  The remaining $6,500,000 is due no later than April 1, 2009.  Payment will include the interest earned on the initial installment with the balance paid by the City.  The park and ride lot will remain open until April 2009, so parking will be available while the Lorig garage is under construction.

This purchase and sale agreement is closely intertwined with the lease agreements, especially the Lorig lease.  As noted in the Lorig lease agreement discussion, section 11.2.2 of the Lorig lease commits the County to seek to lease parking stalls from the City at the park and ride lot in the event that Lorig is unable to deliver its parking stalls or interim parking stalls by April 1, 2009.  The County Council amended the agreement with the City does to ensure that the County can lease back parking stalls if necessary.

REASONABLENESS
Successful implementation of all elements of the legislative package would allow the County to maintain the current level of transit commuter parking in the Northgate area through the beginning of 2027, consolidate this parking in the vicinity of the Northgate Transit Center, and sell the 5th and 112th park and ride lot to the City of Seattle for use as a park.  The revised Lorig lease terms, with a higher initial payment and lower annual maintenance costs, result in a similar net present cost to the County.  Consistent with these goals, approval of Proposed Ordinances 2007-0013 and 2007-0014 appears to constitute a reasonable business decision.
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