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z Beginning on page 4,line 51, after "of the ORCA system" strike everything through line

3 58 and insert "."

4 Strike Attachment A, Interlocal Cooperation Agreement for Implementation, Operation

5 And Maintenance of the Orca System and insert Attachment A, Interlocal Cooperation

6 Agreement for Implementation, Operation And Maintsnance of the Orca System, revision

7 date 04119119.

g Strike Attachment B, Amendment 1 to the Interlocal Cooperation Agreement for

9 implementation, operation and maintenance of the ORCA system

LT Effect: incorporates the changes included in the first amendment to the underlying

L2 ILA into a new version of the ILA'

10

l"



Attachment A

I NTERLOCAL COOPERATION AGREEMENT
FOR IMPLEMENTATION, OPERATION AND MAINTENANCE

OF THE ORCA SYSTEM

201 el

Revised 04119119J8



I nterlocal Cooperation Agreement
For lmplementation, Operation and Maintenance

of the ORCA System

Table of Contents

1.0
2.0
3.0
4.0
5.0
6.0
7.0
8.0
9.0
10.0
1 1.0
12.0
13.0
14.0
15.0
16.0
17.0

Background and Purpose....
Transition Period
Definitions
Joint Board
Regional Operations and Administration
Contract Administration and Management
lndividual Agency Responsibilities ...........
Financial Provisions
Fare Revenue .............
Security....
Addition of New Parties
lntellectual Property
Legal Representation ...........
Legal Relations
Termination, Withdrawal and Removal....,
General Provisions.
Severability

Page

2
3
4
7
11

15
18
23
26
29
30
31
33
37
39
41
43

Revised O4l19l19JB



I nterlocal Cooperation Agreement
For lmplementation, Operation and Maintenance

of the ORCA SYstem

This lnterlocal Cooperation Agreement for design, implementation, operation and maintenance of the

ORCA System is entered into 5y the Snohomish County Public Transportation Benefit Area ("Community

Transit,'), the Kitsap County puOtic Transportation Benefit Area ("Kitsap Transit"), the Central Puget

Sound Regional . Transit Authority ("Sound Transit"), the State of Washington, acting throug_h the

Washingtoi St"t" Department of tiansportation, Ferries Division ("Washington State Ferries"), the
pierce dounty public iransportation Benefit Area ("Pierce Transit"), the City of Everett ("Everett") and

King County l,'King County;'), individually referred to as an "Agency" and collectively known as "the

Agencies" in this Agreement.

RECITALS

A. The Agencies provide public transportation services within their service areas and as part of such

services, collect fares from riders.

B. pursuant to the lnterlocal Cooperation Act, chapter 39.34 RCW, the Agencies desire to jointly

exercise their powers to better coordinate their respective services and fare payments systems in order

to improve the availability, reliability and convenience of public transportation services within their service

areas and throughout the region served by the Agencies.

C. The Agencies desire to implement the next generation ORCA System to update the-common,

non-cash fare system throughout their service areas.

D. The purpose of this Agreement is to establish the terms under which the Agencies will plan and

implement activities necessary to transition from legacy ORCA and will o.perate the next generation

ORCA System. The 2009 "Amended and Restated lnterlocal Cooperation Agreement for Design,

lmplementation, and Maintenance of the Regional Fare Coordination System" will remain in place until

termination of the legacy ORCA vendor contract'

NOW, THEREFORE, in consideration of the following terms and conditibns and the above recitals which

are incorporated into this Agreement and other valuable consideration, the sufficiency of which is'hereby

acknowledged, the Agencies agree to the above Recitals and the following:

I
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TERMS AND CONDITIONS

1.0 BACKGROUND AND PURPOSE

1.1 Aqreement purposes. This Agreement expresse_s the common interests of the Agencies for the

successful implementation and operation of the oRcA system to encourage the use of public

transportation and increased conveniences to the public in the payment of public transportation fares'

This Agreement, among other things, establishes the framework for the Regional oRcA operations

Team (RooT) ,no n"gion"l Serviciproviders, the respective roles and responsibilities of the Agencies,

the systems lntegrator (sl) and other oRCA Vendor contractors, the allocation of revenue collected

utilizing the oRCA System, and the Agencies' commitments to fund their own and the regionally-shared

costs t6 develop, operate, maintain and update the ORCA System.

1.2 Joint Board. The Agencies have created the Joint Board for the purpose of acting in the common

gooo tor allAgpnctes on the matters covered by this Agreement.

1.3 Namino convention. The Agencies have agreed that the oRCA System will continue use of the

trademarked name ,,ORCA,'to inform and educate the public, in marketing materials and documents, and

when undertaking other activities related to the oRcA System.

2
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2.1 Need for Transition period. The Agencies ag-ree.it is necessary to provide for a Transition Period

to accommodate the concurrent perfor*"i." of thelinal activities relaied io legacy oRcA and the initial

and subsequently on-going operating activities necessary for the oRcA system'

2.2 Need for Reqional staff Durino Transition. The.Agencies acknowledge and agree that during the

TransitionPeriod,,fordevelopmentandoperationsactivitiesforthenew
OnCn System and cincurrently for operations of the legacy ORCA program'

2.3 Resolution Between Aqreements. ln the event of a conflict between legacy oRcA 2009 ILA and

thisAgreement,anymresolvedbytheJointBoard.

2.0 TRANSITION PERIOD

3
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The following definitions shall apply under this Agreement unless the context requires otherwise or

another defin-ition is expressly provided in this Agreement.

3.1 ,,Agency', or ,,Agencies" means each of the public transportation agencies that is a party to this

Agreement.

3.2 "Agency Business Manager" means the person designated by ?n Agency to act as the.primary

point of contact for the Agency and the i"tron authorized tolpeak for that Agency in matters relating to

in" OnCn System, unles! othenruise provided in this Agreement.

3.3 ,,Business Account,, means an entity other than an individual customer, including, but not limited

to, an employer, educational institution or social service agency, that purchases ORCA Cards and/or

products for distribution to its employees, students or other program participants according to the terms

of an agreement with a Business Account Lead Agency'

3.4 ,,Business Account Lead Agency" means an Agency authorized by the Joint Board to enter into

agreements with Business Accounis onbehalf of itself and other participating Agencies'

3.s ,,Central payments Account" means the payment account(s) maintained by the Regional oRCA

operations Team (noorl on behalf of the Rgencies for the collection of individual Agency funds and

subsequent transmission of payments on nenilf of the Agencies to the ORCA Vendors and to Agencies

acting as the ROOT or as Regional Service Provider'

3.6 ,,Change Orde/' means any written change to the Systems lntegrator (Sl) or other ORCAVendor

contract terms, .o,'rJition., speciiicationr, ..o[", schedule or price, and may be either bilateral or

unilateral.

3.7 .Contract Management" means the post-award management of the Sl Contract or other ORCA

Vendor contracts to enjure compliance witlr the terms of the Contract by the oRcA Vendors, the RooT

and the Agencies.

3.g ,,contract Documentation" means the contract administration or contract management

documentation contained in each contract file maintained by the ROOT Agency on behalf of the

Agencies.

3.g .Day" or "day" means a calendar day unless otherwise expressly provided.

3.10 ,,Escrow Agreement" means the agreement identifying the terms of the escrow services and any

related verification services under the Systems lntegrator Contract'

3.11 "Joint Board" means the governing body described in Section 4.0 of this Agreement.

g.jz "ORCA" means the regional fare collection system used by the participating Agencies. ORCA is

a trademarked term.

3.13 .ORCA Accounts" means collectively the bank accounts that receive or hold payments made by

customers, including Business Accounts, arising from the sales of oRcA Cards and/or oRcA Products,

to be held on behaii of or disbursed to the Agencies. Such accounts shall be held in the name of the

ROOT AgencY. 
4
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3'l4"oRCACapitalBudget,,meansacapitalprojectbudgetapprovedbytheJointBoardforthe
regionally-shared ORCA Capital Costs'

3.15 "ORCA Capital costs,, means the actual costs in the oRCA Capital Budget for the development'

imprementation and any future 
"nn"nc"meni. 

to the oRcA System, incruding but not limited to the costs

of oRCA systems and equipment, expansions and repracements. bRCn cipitar costs may consist of

both agency_specific cost! and region"rrr-;;;r"; costs that are ailocated to each agency in accordance

with the Capital Budget PolicY.

3.16 "ORCA Card(s),, means any fare media or credential that can be presented for payment of fare

on participating Agencies, servic", p'ouio"o by, and in accordance with the terms established by the

Agencies.

3.j7 "oRcA centrar payment Gateway,, means.a singre e-commerce apprication provider service that

receives payment Jaia toi. authorized ciedit card payments for ail Agency sares channers except for

Washington State Ferries.

3.18 "ORCA Directo/' means the employee of the ROOT Agency, approved by and reporting to the

Joint Board, who directs and oversees administration, operation-s ani pranning of the oRcA system' As

used in this Agreement, the term 9RCA Director includes any persoh designated by the oRcA Director

to perform a s-pecific task on his or her behalf'

3'19 "oRcA operating Budget,, means the annual budget approved by the Joint Board that contains

OnCn Operating Costs as defined in this Agreement'

3.zo ,,oRcA operating costs" means the actual costs of operating and maintaining the oRCA system

and equipment tnat'aie lpproyeo !v tne Joint Board for cosi-sharin-g among the Agencies in the annual

oRcA operating Budget. oRcA op"r"ting dortr. incrude: (a) the icru3r labor, materiar, overhead and

other costs of the RooT and other ,."gioi"f services providers; (b) the shared costs payable to the

systems rntegrator (sr) and other oncn Vendor contractors; and (c) such other operating costs

designated and approved for cost-straring ny tn" Joint Board. ORCA Operating Costsare a component

of the regionar .ori' snared by the ng"nii"J according to the oRcA budget poricies. Agencies are also

responsible for agency-specific operating ;ts related-to that agencies' administration and management

of the ORCA SYstem.

3.21 "ORCA project Team,, means the regional program team tasked with design and implementation

of the ORCA SYstem.

3.22 "ORCA product(S),, or,,product(s)" means any. transit fare payment option offered for sale within

the ORCA System including, but not fimlieO to, monthly or period passes, E-purse, or ORCA Cards'

3.23 .oRcA steering committee" (osc) means the regionalAgency committee created to advise and

collaborate with the Joint Board, the oncn Project Team, and the Aggn_cy Business Managers on

devetopment and l;p6;;"tation'of the ORCA Syltem and subsequent ORCA projects'

3,24 ,,oRcA System,,means the equipment, systems,.facilities, oRcA Cards, oRcA Products, oRcA

websites, data, information, and any prbJu"ts and services implemented by the Agencies using smart

cards, open archiiecture ano appiication-based systems to provide fare payment on participating

Agencies' transportation services.
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3.25 ,,ORCA Vendor(s)" means any contractor, including the Systems.lntegrator (Sl), other than an

Agency, that is retained by authority of the Joint Board and in behaif of all the Agencies to provide goods,

legal, financial, technical and other services.

3.26 .participating Agency" means an Agency on whose behalf a Business Account Lead Agency

enters into an 
"gr"Jr"it 

wiin a Business nicount for the sale of ORCA cards and/or oRcA Produtcts"

3.27 'PCI-DSS" means Payment Card lndustry Data Security Standards'

z.2g .Regional oRcA Operations Team" or "ROoT" means those employees of the ROoT Agency

who comprise the centrally-managed dedicated team responsible for planning, administration,

,.n"n"g".nfnt, and op"rrtionr of the dncn system, and those members of the oRcA Project Team upon

transition to operations as described in Section 5'1'

g.2g ,,Regional program Manager" means the oRcA Project Team manager responsible for

lmprementition of tnebRcn system and for contract administration as described in the sl contract or

other ORCA Vendor contracts'

3.30 ,,Regional service providers" means the Agencies designated.by the Joint Board to perform

regionalfurictions for the ORCA System under Service LevelAgreements with ROOT

3.31 .ROOT Agency,, means the agency designated by the Joint Board responsible for centralized,

regional management, operations and administration of the ORCA System'

3.32 ,,security Document" means a generic term for either an irrevocable letter of credit or a

performance bond depending on the context'

3.33 ,,Service Level Agreement" (sLA) means an agreement that govern_srunctions and performance

between the RooT and-each Regional Service Provider or between the ROoT and the Agencies.

3.34 ,,Systems lntegrator Contract" (Sl) or (Sl Contract) means the contract signed by Sould Transit,

on behaffbf the Ageniies, under which the contractor shall design and implement the oRcA System.

3.35 ,,Transition period" means the period during which both legacy ORCA and the ORCA System

operating efforts are undertaken concurrently.

6
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4.1 Creation of Joint Board. T_he-Joint Board created under the executed 2003 rnterrocar Agreement

and maintained in tEe executed 200g AmenOeO and Restated rnterrocar Agreement, remains in effect

under this Agreement. By executi.g thi; Agt""r."nj, tne .roint Board shiil function as a joint board

pursuant to chapter 3b 3i RCW, rn" ioint-goard slrail r"r" as the governing, poricy-setting body to

oversee the activities of the oRcA oir"li"i 
-Regionar 

oRcA operations Team (Roor), Agencies'

systems rntesrator"ftrj ,;; in"r^glgl vi"J;i^"?:tractors rerated to the desisn, imprementation,

operation and maintJ;n;; of the oRcA system, as provided in this Agreement. The Joint Board shall

act on beharf of arr nge;cies and ", 
,"y oe in tne best interests of the oRcA system.

4.2 Joint Board Members: euoruqr. Membership,on the Joint Board shall consist of the following

Agencyofficialso,ffi.n-i"p*'"ntitivein"tto"authorizedtotakeactionswithinthe
scope of this ngr"";Jnt, i.r; q"r;ty,si;ailit Generar Manager; c_ommunity Transit's chief Executive

officer; sound rrrnrii, chi;f rxecutive otti."r; Kitsap Tianiit's Executivg Director; Pierce Transit's

chief Executive officer; Everett,s Directoi oiir"nlport_atign services; and washington state Department

of rransportation,s Assistant secretarf to, i"rr-iJ"' Division. rn addition, an Agency may select an

arternate representative to participate oi trt" Joint Board during the absence o.r inability of the designated

officiat to participate. A quorum for a ;;J;g ;ithe Joint eoafr shall be a majority of the representatives

of the Agencies.

4.3 Meetinq procedures. The Joint Board shall establish procedu.res for the operations and meetings

of the Joint Board, including the election oi" 
"rr"it, 

vice chail, and other positions deemed necessary by

the Joint Board and the frequency of meetings. The terms oi office of the chair and other positions shall

be determined by g,"l"iri go"io. rn" ui."" .hair shall serve as acting chair if the chair is absent or

othenruise unavailable. Each Joint Boaid-i"pr"i"nt"tive.shall be entitled to one vote' Voting by proxy

may be permitted according to proceoiires-aoopred by the Joint Board. The Joint Board shall comply

with apptic"or" ,"qiitl-t"-;l-t ;l ihe Washington State open Public Meetings Act'

4.4 Authority of Joint Board. The Joint Board is authorized to make decisions and take actions on all

matters related to the oRcA system ;;pt inor" matters that require action by the governing boards of

the Agencies. nia-minimum, such oeceions and actions that do not require further action by Agency

gou";ing boards include, but are not limited' to the following:

4.4.1 Make such decisions and take such actions as are expressly delegated to the Joint Board

under this Agreement'

4.4.2Approvechangesto,andterminationof,theslcontractandotheroRcAvendor
contracts. The Joint goard may delegate to the oRcA Director the authority to make

changes to the sr coniract and otnerbRCA vendor contracts, within limits established

ov inE Joint Board and subject to the adopted Budget.

' 4.4.3 Approve the oRCA Capital Budget,_capital shares methodology, and any budget

amendments in accordance with the oRCA Capital Budget Policy'

4'4.4ApprovetheORCAoperatingPY.dg"],j-peratingshargsmethodology,andanybudget
amendments in accordanc" *itn the ORCA Operating Budget Policy'

4.4.5 Approve revenue allocation formula for all regional oRcA Products'

4.0 JOINT BOARD
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4.4.6

4.4.7

4.4.8

4.4.9

4.4.10

4.4.11

4.4.12

4.4.13

4.4.14

Authorize the ROOT Agency to enter into contracts and make changes to same for

designated Regional Services Providers. Provided, however, the Joint Board may

deleiate to the bnCn Director the authority to enter into contracts and make changes to

,"16, within limits established by the Joint Board and subject to the adopted Budget.

Approve the public communication plan for the ORCA System implementation as

developed by the ROOT AgencY.

Consent to an Agency entering into a contract with an ORCA Vendor for a specialized

application.

Approve the addition of new applications or integrations on ORCA Cards and access to

the ORCA System by third parties. lt is expressly agreed that no Agency is authorized

to perform th-ese activities without prior review by the ROOT Agency and approval of the

Joint Board.

Appoint or replace an agency designated as a Regional Service Provider.

Approve the selection, oversee and review performance, and conduct annual

performance review of the ORCA Director'

Approve the selection of an acting ORCA Director to fulfill responsibilities during absence

or vacancy of the ORCA Director.

Adopt and amend a policy on ORCA System funds management to include guidelines

designed to maximize return on ORCA funds while ensuring liquidity, under which the

ROOT is to manage funds held by it in its role under this Agreement.

Authorize purchase of liability insurance with an appropriate deductible to protect the

Agencies, provided that the funds to purchase such insurance are available in the ORCA

Operating Budget. The insurance carrier or carriers providing such insurance shall be

authorized to do business in the state of Washington and each have a Best's rating of no

less than A: Vlll.

4.4.15 Approve or amend all necessary business rules, policies and Service LevelAgreements
(SLA) under this Agreement, including but not limited to: Business Account Program

Policy, Capital Budget Policy, Capital lnvestment Policy, Operating Budget Policy, Data

Security Policy, lncident Response Plan, Records Management Policy, ROOT-Agency
SLA and ROOT-Regional Service Provider SLAs.

4.4.16 Approve the addition of new parties to this Agreement and the terms and conditions for
such addition pursuant to Section 11.0.

4.4.17 Approve the terms and conditions for an Agency's withdrawal from this Agreement,
pursuant to Section 15.0.

4.4.18 Remove an Agency from this Agreement for good cause and establish the payments to
be made by the Agency on account of such removal, pursuant to Section 15.0.

4.4.19 Conduct or cause to be conducted an annual review of the ORCA System and the
performance of any ORCA Vendor.

8
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4.4.2O Establish committees and advisory groups to perform activities related to the oRcA

system or to provide reports o, *dr"n'tendations toirr" Joint Board related to the oRcA

System

4.4.24

4.4.2lApproveandamendthecharterfortheoRcASteeringCommittee^(osc)outliningthe
structure, rores, responsibirities and authorities asso.i-i"t"o with osc activities during

designandimplementationottneoRcASystemandfutureoRCAcapitalprojects.

4.4.22 Approve and amend the charter for the oRcA Security committee (osEc) outlining the

structure, roles, responsibilitiis ano autnorities asibciated with osEC oversight of

information t".rtitylnd risk ln"n"gut"nt activities for the ORCA System'

4.4.23 Approve, by unanimous vote, the addition of other decisions and actions to those

specified u.iro* in subsection +.i'in"t r"quire onty a simple majority vote of the Agency

representaii";; ;t;t;nt and voting on the matter at a meeting in which a quorum ts

present.

Delegate the Joint Board's authority under this Agreement subject to such limitations and

""-naiti"nt 
as the Joint Board may establish'

4.5 Decision_MakinoA/olino prgc.egs. The Joint Board shail attempt to reach consensus agreement

on the decision before 
.,t- The Joint g;ard'shatt make deiisions and take action by voting with each

Agency having one vote. Except ,, piouio"d berow, o"cisions and actions by the Joint Board shall

require a unanimou. *i" of the ngency i"nr"1"nl1tives piesent and voting on ihe matter at a meeting

in which a quorum is present. rne, torilwirig-Jecisions rnrri i"qrire only i. s.imple majority vote of the

Agency representatiu"", pi"."nt and 
""ting 

o"n ih" matter ai a meeting in which a quorum is present:

4.5.1Termination/replacementoftheoRCADirector,inaccordancewithSection5'0.

4'5'2Termination/replacementofoneoftheRegionalserviceProviders.

4'5'3Approvalofchangeorders,providedtheamountapproveddoesnotexceedtheadopted
Budget

4.s.4 Determination of the amount of damages and additional costs to be paid by a withdrawing

ngency or an Agency removed from this Agreement'

4.5.5 Approval of agency-specific purchases of goods and services in accordance with this

Agreement'

4.6 Record of Decisions. Except.as provided in this Agreement, ail decisions made by the Joint Board

under this Agreer"ffiii be finar ,n[ Linoing on tn"-ngencies. .Decisions 
and actions by the Joint

Board shalt be memorialized in writing il;ig;Jo ov the ciair or acting chair of the Joint Board' A copy

of each decision and action shail be distributed to each Joint Board representative and alternate

;;#J.t"tive witnin five (5) days of the decision or action'

4.7 Emeroency Procedures' Consistent with applicable Washington State law, the Joint Board may

adopt procedures f;;."idid directioi'ano olcisi;n-making in thJ event of emergencies that have or

may have direct, significant and materiat negrtiu" effects on"the operation and maintenance of oRCA

and consideration of such emergencteJ by ih" Joint B^oard courd not occur in a timely manner, all as

determined by tne-chair or vic! chair of ir'" Joint Board. such procedures may allow expedited

Revised O4l19l19JB
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procurement procedures to address the emergency, as may be permitted by W-ashington State law' Each

decision made pursuant to such procedures shall be subject to ratification by the Joint Board in a regular

or special meeiing within two (2j weeks after the finding of an emergency by the Chair or Vice Chair of

the Joint Board.

Revised O4l19l19JB
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5.0 REGIONAL OPERATIONS AND ADMINISTRATION

5.1
The ORCA Project Team is tasked with design and

implementation of the ORCA System. The duties and resPonsibilities of the ORCA Project Team are set

forth in the legacY ORCA 2009 lnterlocal Ag reement as Exhibit J next generation ORCA Replacement

Sysfem, Attachmen.t 2 next genera tion ORCA Program Charter.The ORCA Steering Comm ittee provides

oversight for the ORCA Project Team Upon transition to oPerations , the ORCA Project Team will be

managed by the ORCA Director and become a part of the Regional ORCA Operations Team (ROor)

5.2 oRCA Director. The _oRCA 
Director shail serve at the discretion of the Joint Board and will

oversee and manage the Roor. rn" oCCn Director rrr"ri tL*" under the employrhent terms and

conditions estabrished by the designateJA;;;tyh;shail nominate and recommend to the Joint Board

a person to serve ,. oicn Direitor. ir.r"".loini Board, in iti sole discretion, may accept or not accept

the person 
'".ornrJnJ"Jov 

ine oesign;i;JAG."y. Tne designated Agency.shall not offer the position

of oRCA Director ,;iiiG Joint Boaro n", apfroved the recommendation of that person'

oRcA Director Duties. The oRCA Director shall report to the Joint Board and have day-

to-day responsibititv-ioi itre- functions and perfoimance of the oRcA System and

oversight of the ndoi ano the Region"J s"*rc" providers as set forth under service

Level Agreements (SLA) adopted OV-ir," Joint Board' The ORCA Director shall

collaborate with tne bhCn bteering Committee, .the Agencies and committees

established by the ioinieo"ro, and peftorm other work as miy oe directed by the Joint

5.2.1

Board

S.2.l.lTheORCADirectorshallworkwiththeoRcASteeringCommitteetoestablish
a staffing and operations plansfor aqpil*l by the Joinl Board' and oversee the

tunctionl and responsibilities of the ROOT'

5.2.1.2 The oRCA Director shall work with the Agency Business Managers and the

Roor to establish service Level Agreemenls foi approval by the Joint Board'

5'2.2ChangeofoRCADirector.lftheJointBoarddetermines,forwhateverreason,thatthe
oRcA System requires a oifferent oRcA Director, the Joint Bgard shall notify the

designated Agency. such req.ulrt tbir"roval which shall be subject to the limits and

requirements of any personnel or human resources policies and provisions of designated

Agency. subject to such limits and requirements, designated Agency shallthen nominate

a new.ORCn Oii.&ot who shall Oe subject to approval of the Joint Board'

5.4 Reqional service providers. The Joint Board will designate Agencies.to perform Regional service

provider functions under the oversight of the oRcA Director Jnd as set tortr in service Level Agreements

adopted by the .roini goarJ. chanles to tne designation of an Agency as a Regionar service Provider

must be approved by the Joint Board- The staff oflacrr Regionar tg*'._" provider shail serve under the

employment terms JnJ 
"onditions 

established by the Regional Service Provider's agency'

5.3
The Joint Board has designated an Agency to

perform the functions of the ROOT including budget, change management, finance, oPerations, Planning,

security or other functions as may be directed bY the Joint Board. The members of the ROOT shall act

on behalf of and under the direction of the ORCA Di rector and under Service LevelAg reements aPProved

by the Joint Board. Each member: of the ROOT shall serve under the employment terms and conditions

esta blished bY the ROOT AgencY

Revised O4l19l19JB

11



5.5 protection of RooT and Reoional service Plovid-ers. ln consideration of and as an inducement

forthewerviceProviders,theAgenciesagreethat:
5.5.1 The ROOT or Regional service Providers staff may rely upon any written report (including

net setlement reports prepared by an ORCA Vendor), notice, request, direction, consent,

order, resolution, certificaie, statement, itrstrument, or otlrgr R.a.Rer or document submitted

to the ROOT by an Agency, the ORCA Director, the ORCA Vendors, the Joint Board or

its designe", o1" 
"ny-Oan"X 

frotOing the ORCA Accounts or any Agency acc-ount(s),

provideJ the RooT iras a reasonaSle belief that the document is: (1) genuine; (2) within

the submitting entity's authority under this Agreement, the.ORCA Vendor's contract or

other applicadte agr-eement; an-O 1e1 signed or presented by the authorized representative

of the r,iOritting entity. Any action talen, suffered or omitted by ROOT bry9d on such

reliance shall be deemed to have been done in good faith for purposes of Section 5'6

Oefow. For purposes of this section an "authorized representative" of an Agency is the

person identified by the Agency Business Manager as the person authorized by the

Agency to communicate with the ROOT. For purposes of this section, a "written" report,

notice,'request, direction, consent, order, resolution, certificate, statement, instrument, or

other document may be delivered to the ROOT online or by email.

S.S.Z The ROOT or any Regional Service Provider may consult with counsel engaged by its

Agency (whether in-no-use or external) and independent certified public accountants from

time to iime, and reliance on the written advice of such counsel or accountants with

respect to any action taken, suffered or omitted by the ROOT shall be deemed to be in

good faith and subject to the provisions of Subsection 5.5.1 above.

5.6

5.5.3 The ROOT or any Regional Service Provider staff shall be under no obligation to perform

any functions or actiJities not provided for under this Agreement unless (a) the Joint

Bo-ard has authorized such function or activity; and (b) the Agencies provide to the ROOT

and Regional Service Providers such security or indemnity as is reasonably satisfactory

to it agiinst the costs, expenses and liabilities which might be incurred by it in the

performance of such function or activity.

lndemnification.

5.6.1 The Agencies, except the Agency appointed as the ROOT Agency, hereby agree to

defend, indem-nify and hold harmless the ROOT Agency and its officers, directors and employees

for and against any lawsuits, claims, actions, loss, liability or expense arising out of or in

connection with the ROOT's acts or omissions in the performance of its duties under this

Agreement, except to the extent such lawsuits, claims, actions, loss, liability or expense arises

fr6m the ROOT's'gross negligence, bad faith, or willful misconduct and except to the extent that

such lawsuits, claims, actions, loss, liability or expense is covered by a policy of insurance

purchased by the ROOT Agency or authorized by the Joint Board pursuant to Section 4.4.14 of

ihis Agr""rent. Each indemnitor Agency shall be responsible only for the share of the lawsuits,

claims-, actions, loss, liability or expense in proportion to that Agency's cost sharing percentage in

effect pursuant to Section 8.5 of this Agreement on the relevant date of loss.

Notwithstanding any other provision of this Section 5.6.1, the ROOT Agency shall also be

responsible for3 share of the lawsuits, claims, actions, loss, liability or expense in proportion to

the ROOT Agency's cost sharing percentage in effect pursuant to Section 8.5 of this Agreement

on the relevant date of loss. The ROOT Agency's share shall be deducted from the total cost of
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5.7

the rawsuits, craims, actions, ross, riabirity or expense before the indemnitor Agencies' shares are

calculated.

The Roor Agency hereby agrees to defend, indemnify and hord harmress the other Agencies

and their officers, di;;;tor; aio emptoye"r'iir and.agiinst any lawsuits, claims' actions, loss'

riabirity or expense arising out of o'. in .6nn"ction with t-he RooTs gross negligence, bad faith or

willful misconduct.

5.6.2 The Agencies, except the Agency appointed as the Regional Qervigg Provider' hereby

agree to defend, ind;;;ift-and hoid r.r"iri!'ir the Regionar service provider Agency and its

officers, directors and emproyees for anJ against any rlwsuits, craims, actions, loss, liability or

expense arising ";i;i;iin'connection 
wiin the Regionar service provider Agency's acts or

omissions in the performance of its Jutiei under this Agreemelt, except to the extent such

lawsuits, claims, 
""tionr, 

loss, liabilitv oi""p"nse ariseJfrom the Regional service Provider

Agency,s gross negligence, Oq9 .f?!1h, 
oi williul misconduct and except to the extent that such

lawsuits, claims, aCtions, loss, liability oi 
"*p"nse 

is covered by a policy of insurance purchased

by the Regional service provider or 
"rtnori'red 

by the Joint Board'pursuant to section 4'4'14 of

this Agreement. Each indemnitor Rgency shail be responsibre onry for the share of the lawsuits,

claims, actions, loss, liability or expent"'in ptoportion to that Agency',s cost sharing percentage

pursuant to section g.s of this Agreement and in effect on the relevant date of loss'

Notwithstanding any other provision of this section 5.6'2, the Regional service Provider Agency

shall also be responsible for a share of iucn lawsuits, claims, actions, loss, liability or expense in

proportion to the n"gionar service provider Agency's cost sharing percentage in effect pursuant

to Section g.5 of this Agreement on in" i"r"i"nt iate of ross. fhe Regionar service Provider

Agency,s share snaiioe"oeducted trom trre total cost of the lawsuits, claims, actions, loss, liability

oi"ip6n." netoreitre indemnitor Agencies' shares are calculated'

Each Regional service Provider Agency hereby agrees to defend, indemnify'and hold harmless

the other Agencies and their oriclrs, tirectois Jno- emptoyees for and. a.gainst any lawsuits,

craims, actions, ross, riabirity ol" 
"*p"n.e-arising 

out of or in connection with the Regional service

Provider's gross negligence, bad faith or willful misconduct.

s.6.3 The provisions of section 5.6 shall survive the termination of this Agreement or the earlier

resignation or removal of the Agency designateo as the RooT Agency or as a Regional service

Provider AgencY.

ROOT Aqencv lnsurance.

5.7.1 The Agency designated as the ROOT Agency shall procure and maintain, at its sole cost

and expense, or require its contractor(s) to malntain th-e minimum insurance set forth below for

the protection and-lianoring of its liabilities, unless modified as directed by the Joint Board'

5.7.1.1 Commercial General Liability with minimum limits of $1,000,000 combined

single limit per oi"rrt"n"" for bodily injury,-p-ersonal injury, and property damage' and for

those policies with aggregate limits, a $2,000,000 aggregate limit.

5.7 .1.2 Cyber Liability with minimum limits of $1,000,000 per claim or occurrence

and in the aggregate. covlrage shall include loss resulting from data security/privacy

breach, extortion, unauthorizejr".".r or related violations including identity fraud and
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privacy law violations. coverage shall include notification and other expenses incurred in

i"r"oying a privacy-breach as-well as costs to investigate and restore data'

5.7.1.3 Crime lnsurance with minimum limits of $1'000'000' Coverage shall

include theft, disappl"r"n.", destruction liability, employee dishonesty' and shall include

iJoint Loss eayanie;iSO fo* CR 20 1510t10 or its substantive equivalent'

5.7.1.4Workers'Compensationwithstatutorylimits'

5.7.1.5
occurrence

Employer's Liability or "stop Gap" with minimum limits of $1,000,000 each

5.7.2 The Agency designated as ROOT Agency and its contractor(s) shall include all other

Agencies, their respJiv6 officers, officials, eirployees and agents as additional insureds for full

policy limits as ,"rp".tr liability arising out of activities performed by or on behalf of the ROOT in

connection with this Agreement.

5.7.3 To the extent of the RooT Agency's or its contractors' negligence, this insurance

coverage shal be primary insurance a"s reipects the other Agencies, their officers, otficials,

employees, and agents, including being primary to any indemnification language within this

agreement
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6.0 CONTRACT ADMINISTRATION AND MANAGEMENT

6.1 Authoritv to Execute and Administer contracts-..The Regionar.RCA operations Team (Roor)

AgencyisdulyautnifycontraitswiththeSystemslntegrator(Sl)and
with other oRcA Vendors. said contralis provide that no Agency shall be.liable to the contractors for

more than its appliclbr" p"t."nt"ge share, of the total amounts due the contractors'

The Roor Agency shail soricit proposars and bids and award and administer the sl and other oRCA

vendor contracts retated to the oRcA d;t;;itn11 n" ouctets adopted by the Joint Board' The Roor

Agency shail foilowiis estaorisneo procrirement poricies anJiroceoures, and unress othenruise approved

by the Joint Board, and shall be responsible for administration of such contracts'

6.2 contract Administration and Man.aqement The.Agencies agre,e it is-essential to have efficient

proceSses."nop,o.cts.within"standotheroRcAVendors.ThisSection
6.0 describes the general contract aominis"tration and management activities and actions that are to be

managed or taken by the ORCA Oit".iot, ine ROOT ngency] thgiegignal Program Manager' or by the

Agencies. The Agencies intend that,the authorities oitne noor and Joint Board are to be generally

consistent with tne'Jsr"r gmnlr of 
"rtnoriti". 

for administration of contracts awarded by a public agency'

notwithstanoing tne f;ct 
-ttrat 

the Rooi ng"n.y may have specific policies and practices related to

contract administraiion that are different from the other Agencies'

6.2.1 The oRCA Director shall make all decisions except those decisions identified in this

Agreement that ar" r"J" nV tn" Joint Board or governing bodies of the Agencies

consistent with the level of monetary expenditure authorized by lhe Joint Board' The

oRcA Director, RooT contract management staff, and the oRcA Project Team, will

monitor the perrormanle of ORCA Vendor contracts and maintain a contract

management system th"i-"nrur"s that the contractors perform in accordance with the

termslconditions and specifications of their contracts.

6.2.2 The Agencies acknowledge _t!1{ it is. essential the contract administration and

management staff "niin" 
SncA project Team serve as communication conduit with the

sl or other oRcA v"nioi.. The Agencies and members of the Joint Board shall refrain

from communicating oii""flv *itn ine sl or other oRCA vendors, unless specifically

de;ig;;i; oy tne o-ndAbitl,ctor or Regional Program Manager. However' each Agency

,"vio*runicate oirecilv *ith oRcA Vendors as necessary for specialized applications

or Agency-specific integrations'

6.2.3 The sl and other oRcA Vendor contracts shall be administered by the oRcl Project

Team,s Regional erog-ra; nf"n"g"r during the development and implementation of the

oCCn-sv.iem ano nitne oRcA Director after transition to operations.

6.2.4 contract Documentation for sl and other oRCA Vendors contracts will be maintained by

the RooT Agency on behalt of the Agencies. Any Agency may request copies of the

contract Documentation. lf an Agency receives a public disclosure request for any of the

materials in the Contract Docuientition, the Agency will forward the request to the

ORCA Director, wno ihalt administer the requesi in accordance with the ORCA Public

Records Disclosure PolicY'

6.2.s rhe oRCA Director may delegate specific activities required to perform- contract

administration or contract rrnrg-"r"nt iunctions to various members of the RooT'
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6.3 Change orders. Prior to transition to operations, the Regional Program Manager shall manage

clrarrge orders on 6h-alf of the Agencies. Aftei transition to oper-tions, the oRCA Director shall manage

Change Orders ,ni.i" Service Llvel Agreement approved by the Joint Board'

6.3.1 The oRCA Director shall notify each Agency 9f ^a11.approved 
change orders and

amendments. eacn ngency delegates to tne'oRCA birector its authority to negotiate

and approve Change OiOeri, so long as each Change Order does not exceed $250'000

and does not exceed the approved budget'

6.3.2 The oRCA Director may request the Joint Board authorize a change order that exceeds

g2s0,000. The Joint 6";;'J may authorize additional amounts at levels it deems

,ppiJpri"t" frovided the approved budget is not exceeded.

6.4 Deliverables under oRCA V_endor contr:acls. Approval of contract deliverables shall be described

"nO 
t" een the ROOT and the Agencies'

6.5 claims aoainst oRCA Vendors. The Roor ngglgv has the. auth.ority to file a claim against or

seekdamagesfroffituringtne1ryJlF;contract.lntheeventanAgencyidentifies
a cause for a claim, that Agency shall noiiry tn" oRCA Director. The ROOT contract management staff

shall follow provisioni undJr the applicable'oRCA Vendor contract for any claims, damages or delays'

6.6 ROOT Aqency: lndemnity. Each Agency agrees to defend, indemnify and hold the ROOT

harmress, in its capacity as an individuaL AgJncy,"for-any_costs that may be subsequently disallowed for

grant reimburr"r"nl Oue to any Oifferences between thgROOT Agency;s procurement process and such

Agency,s process or the requirements oi any federal or state agency niaking a grant that is utilized in the

ORCA SYstem.

6.7 specialized Applications: lndeJnnitv. 'sp9q4i:ed applications" related to the oRcA system and

developed by an Agency through the^s'ififtrei oncR Vendbrs are applications that benefit one or more

Agencies but are n-oi ini"gr"t t6 tne ORCA System, as determined by the Joint Board'

6.7.j An Agency seeking to develop specialized applications shall enter into individual

contracts with the sl contractoror other oRCA'vendors and be solely responsible for

p"ving-ih" costs of such contracts. At least thirty (30) days prior to entering into such

contracts, the Agency shall provide a copy of each proposed contract to the Joint Board

and demonstrate to the satisfaction of the Joint Boaid that entering into ea^c! 9qnlact will

not add cost to the otnli Agencies and will not delay or interfere with the oRcA system.
, nny ievenue receiv"J rroi'r a specialized applicaiion shall be allocated solely to the

Aglncy that paid for the specialized application

6.7.2 Each Agency shall defend, indemnify and hold harmless the other Agencies from all

cfaims o"t any kind and for all costs incurred (including attorneys' fees) as a result of the

A;;;y entering into such individual contracts for specialized applications with the Sl or

other ORCA Vendor.

6.g OtherAgency Consultant Contracts. Each Agency may sign.and administer individualconsultant

contractsforthe@temtaskiuniqueiosuc11i.g"l"vthatarenotcoveredbySl
or other oRcA vendor contracts. An Ag-ency entering into such'individual consultant contracts shall be

solely responsible for paying the costs 6t sultr contracts. At least thirty (30) days prior to entering into

such consultant contracts, the Agency shall provide g copy of each proposed contract to the Joint Board

and demonstrate to the satisfaction of tn" Joint Board that entering into each contract will not add cost to

16
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the other Agencies and wiil not deray or interfere with the deveropment or operations of the oRCA

System

for ORCA Vendor contracts

6.g lndividual consultant contract procurement; Indennitv. To the extent an Agency (the "contracting

Agency,,)entersintousingthe.procurementprocessconducted
for oRCA Vendor contracts by another Ag"n.v (the "procuring Agency";, the contracting Agency thereby

accepts the procuring Agency,. 
"orp"iitive'seleciion 

proJesJ for-the purpose of entering into the

contracting Agencys"coniract and hereby 
"gr""r 

to defend, indemnify and hold the procuring Agency

harmless against any and all claims, rirdiriiiEr or costs of any kind or natu.le which arise out of or are

related to the consultant selection pro*. ot any individual cbntracts with the consultants' As to such

individual consultant contracts, no ng"n.y rn"l 6" required to use the procurement process conducted

Each Agency shall defend, indemnify and hold harmless the other Agencies from all claims of any kind

and for all costs incurred (including attorneys' fees) as a result of the Agency entering into such individual

6.10 No Authority Except As Exprgssl-vl9-ranled. Each.Agency agrees.that it shall not exert or purport

to possess authority with regard to the 6RcA syaem not expressry provided under this Agreement'

consultant contracts.
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7.0 INDIVIDUALAGENCYRESPONSIBILITIES

7.1 General Responsibilities. ln addition to, and not in limitation of other Agency performance

requirements cc,ntaiied inlhis Agr""r"nt, each'Agency shall take the following actions consistent with

the provisions of this Agreement.

7.1.1 Comply with the terms of this Agreement and any policies., b.usiness rules, Service Level

Agreements or guidelines adopfed by the Joint Board including, but not limited to, those

regarding business accounts, change management, _data and system security, data

r"nrg"i,"nt, finance, operations, privacy, and public disclosure'

7 .1.2 Designate an Agency Business Manager to act as a single point of contact for the Agency

to w6r[ *itf' tf'6 Re"gio;al ORCA O[erations Team (ROOT) to ensure full and timely

performance of all Agency responsibilities under this Agreement.

7 .j.3 Designate an oRCA Steering Committee representative for activities associated with

desig"n and implementation otlhe oRcA System and design and implementation of future

changes to the ORCA SYstem'

7.1.4 Designate and direct Agency representatives to participate in regional committees as

,"y"b" established by thie Joint Board, or in meetings with the ROOT, Systems lntegrator

(Slj or other ORCn Vendors, representatives of other Agencies, and any combination of

such Parties.

7 .1.5 Comply with the business rules for fare collection and customer services practices, as

may be adopted or ametrded by the Joint Board'

7.1.6 continue to set its own fares and fare policies provided they are consistent with the

provisions and practices set forth in this Agreement or business rules established by the

Joint Board.

7 .j.7 Respond to public disclosure requests as required by the Public Disclosure Act (RCW

42.56 et seg.), and coordinate Agency responses with other Agencies and the ROOT

pursuant to the guidelines adopted by the Joint Board'

7.1.g Maintain individual Agency bank accounts as outlined in the system design and as may

oe requlreo by the nbof to facilitate timely transfer of revenue allocations based on

sales and use of ORCA Cards and/or ORCA Products'

7.1.g provide authorization to the ROOT to direct the movement of funds among the ORCA

Accounts and the Agency's bank accaunt(s) for the purposes of fare revenue settlement

("settlement Accou nt")

7.1.10 provide authorization to lnternet gateway processors and other service providers as

necessary for the authorization and processing of internet sales transactions.

2.1.11 For agencies requiring a non-centralized processor, establish merchant agreements with

bankJ and system-designated gateway processors for acceptance and processing of

credit anO OeOit card transactions. Such Agency shall accept the risk of loss regarding

cash, check, and credit/debit card transactions: (a) processed at the Agency's customer
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7.2

service office; (b) processed at the Agency's call center; and (c) under a Business

Account Agreement when acting as the Business Account Lead Agency.

7.1.12 Comply with Generally Accepted Accounting Principles (GAAP), methods prescribed by

the wisnington State Audiior and business rules established by the Joint Board in

accounting ioi ri."tr, liabilities, resources and expenditures related to the ORCA

System.

7.1.13 Allow access to facilities and records and/or conduct annual audits in accordance with

GAAp and Generally Accepted Auditing Standards (GAAS); report audit concerns to the

ROOT.

7 .1.14 Collect, report and pay any taxes applicable to transactions that are processed by- the

Agency. f=".n Agdrcy snitt indemniiy, defend and hold harmless other Agencies from

ctiims, judgmenti and penalties of any kind and for all cost incurred (including attorney

fees) as a iesult of the Agency's non-compliance with this subsection.

7 .1.1s Agree to address all "user control considerations" identified in the Service Organization

C6ntrols tsocl diagnostic review performed by an external auditor and implement such

control 
".iiuiti"t 

or- risk mitigation recommendations made in future external auditor

engagements for the ROOT or Sl Contractor'

7 .1.16 Maintain insurance, or if self-insured, adequate reserves to respond to potential issues

that arise through the course of the operation of the ORCA System. Without limiting any

Agency's defenie and indemnification obligations under this Agreement, each Agency

shall maintain in force, at all times during the term of this Agreement, a policy or policies

of commercial General Liability insurance with limits not less than $1 million with

insurance carriers authorized to do business in the state of Washington, whichhave.a

Best's rating of no less than A: Vlll. lf an Agency is self-insured, or is a member of a self-

insurance iool, a certification of self-insurance covering the activities of the Agency in

the ORCA'Sysiem shall constitute compliance with this insurance requirement. Upon

request of the Joint Board, each Agency shall submit documentation demonstrating its

compliance with this insurance requirement'

Security.

7.2.1 Adequately manage the security of the Agency's portions of the system, and collectively,

the ORCA'Systeni, including (but not limited to) the Payment Card lndustry Data Security

Standard (pbl-DSS), as evaluated against the version that is enforceable during the

compliance period being assessed.

7.2.2 lncorporate and follow best security praclices, the applicable standards at the point in

time,'in the operation and maintenance of the Agency's respective portions of the ORCA

SYstem.

7.2.3 Comply with the provisions of business rules and data security policies adopted by the

Joint Board.
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7.3 Networks. Equipment and Software'

7.3.j Comply with preventative maintenance programs as outlined in the Sl or other ORCA

Vendor contracts and in operations and maintenance manuals provided by the

contractor.

7.3.2 Monitor the Agency's networks, equipment, and software related to the ORCA System

anO tat<e .r.ti r"pbrting anO corrective measures as are required under the business

rules and policies adopted by the Joint Board'

7.3.3 provide to the oRCA Director requested information relating to, and take requested

actions required for, the administration and enforcement of warranties on all ORCA'

related equipment, hardware and software'

7.3.4 Maintain equipment and equipment inventory, warranty_an! pnair records and provide

reports as requested bv irr" .oncn Ve-ndori or the oRcA Director to monitor overall

r'ri"r anO componentieliability, identify regional trends in equipment failures'

7.3.5 Comply with the processes and requirements set out by the ORCA Vendors and the

ORCA Director to submit requests for authorizing return of equipment and return of

defective equiPment.

7.3.6 Comply with the process set out by the ORCA Director for the submission of

documentation to receive oRcA Vendor reimbursement, if applicable, for the cost of

removing,replacingandreturningdefectiveequipment.

7.3.7 Maintain an inventory of spare ORCA System equipment adequate to have sufficient

quantities available f6r the Agency's ORCA operations at all times.

7.4 System OPerations.

7.4.i As applicable, provide and maintain communication lines, wireless communications

infrastructure, routers and switches connecting locations, including, but not limited to

Agency facilities, as necessary for data transmittal for the ORCA System.

7.4.2 Repair and reinstate communications networks to maintain an adequate level of network

avaitanitity as needed to support operation of the ORCA System, as set forth in the Service

LevelAgreement with the ROOT and as adopted by the Joint Board.

7.4.3 Train, or provide training for Agency personnel on operation and maintenance of the

oRC System, consisteit in content-with those of other Agencies and based on training

materials developed by ORCA Vendors'

7.4.4 Allow oRcA Vendors to access Agency equipment and facilities for the performance of

development, installation, operation and maintenance functions under applicable

contracts; provided that ihe oRcA Vendor shall comply with the Agency's security

policies, procedures and requirements including applicable labor agreements'

7.4.5 Submit requests to modify the oRCA System following the change management process

as set forth in Service Level Agreement with the ROOT and as adopted by the Joint Board.
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No changes shall be implemented except through the established change management

process

7.4.6

System

7.5

7.5.3

7.5.4

7.6

coordinate fare table and service data updates.with.other Agencies in accordance with

rules established by the ROOT .n9 "i[t*"6 
oV the Joinl Board' and provide such

updates in advance'p"i pi"t.tineo,time lines as may be required by the ORSA Director

and the oRcA vendors to support t"gion"r-t"sting'prior to'deployment into the oRcA

T.4.TEnsureoperatingstaffuseoRcAcomponentsinaccordancewithpublishedtrainingand
operating prl"-Orr".. Take r;;ii-"ttion and provide supplemental training as

required t" ;;l;;;rp1"n"" witn puotished training and operating procedures'

7.4.g Estabrish and maintain procedures and responsibirities for handling incidents and

emergenci";;"i;Gd to the onin svst"r; 
"nb 

provide t 9"t'gn1!"-lcontact 
available

within two (i) il;;; notice to respond to such incidents and emergencres'

7.4.g ln coordination with the ROOT, develop, maintain and periodically exercise an Agency

business continuity plan to be aciivatecj in the 
"u"ni 

of substantial or complete failure of

the oRCA System. support tn"-iooi in coordination with the sr contractor and other

ORCA v"ni6i.ln the event of the need to recover from such failures'

7.4.10 Maintain records of any disciplinary actio.n taken lsginst an employee resulting from

willfut or negligent misuse "i"ti|n".Oiing 
of^O{CA equipment.or data' and' as

appropriate, notity the ORCA pirecior of 
"nV'OnCn 

System impacts that may result'

7 .4.11 Make no changes or modifications to any oRcA component' software or oRCA Vendor-

provided o*,irlnt"tion (other than Agency-customized training materiars) without

aPProvalfrom the ROOT'

Customer Services'

7's.llfapplicable,issueoRcACardsand/orloadoRCAProductsforoRCAcustomerson
behalf of all of the Agenci"r in 

".*roance 
with the business rules adopted by the Joint

Board.

T.S.2Assistinthedevelopmentandimplementationofuniformagreementstobeusedinthe
ORCA System, including but not limited to agreements used by Business Account Lead

Agencies.

Respond to all customer inquiries and transaction requests related to oRCA functionality

regardless of the ,"*rc", actually used by the customer' Direct the customer to other

Agencies for assistance'

Asapplicable,participateintheoRCAregionalcallcenteroperations.

u The Agencies have additional responsibilities

that are set forth in the SYstems lntegrator Contract and will or may be set forth in other ORCA Vendor

contracts. The Agencies shall aPPrise themselves of the terms and conditions of all ORCA Vendor

contracts and take all necess ary and approPriate action s to fulfill all resPonsibilit es, whether described

in this Agreement, in the Sl or Vendor contra
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there is a conflict between its responsibilities described in this Agreement and those ORCA Vendor
contracts, the Agency shall bring said conflict to the attention of the ORCA Director. ln the event the
matter is not resolved, it shall be referred to the ORCA Steering Committee, and if still not resolved, to
the Joint Board for resolution. The Agency shall abide by the decision of the Joint Board.

7.7 Agencies Servinq as Business Account Lead Agencies. An Agency rnay act as a Business
Account Agreement Lead Agency or Participating Agency subject as specified in the Business Account
Program Policy adopted by the Joint Board, and under business rules adopted by the Joint Board.
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8.0 FINANCIAL PROVISIONS

8.1 General Provisions. By entering into this Agreement, each Agency agrees to pay the capital and

operating costs of ilr:-e oncn system-roiin" orrition of the system lniegrator (sl) contract or other

ORCA Vendor contracts.

g.1.1 Utilization period. Having invested in the development and implementation of the oRcA

System, the Agenci", ,rL committed to utilizing the system for at least eleven (11) years'

By entering into this ngi"";"nt,-each oq:n* agrees to fund its own agency-specific

costs and io p"y its perientage of regionally-shared costs'

g.1.2 ORCA program costs. oRcA program costs will include agency-specific costs and

regionally-shared costs "r 
,ppr*"i.ov l1e Joint Board. Agency-specific costs shall be

budgeted and managed by the individualAgencies incurring those costs.

g.1.3 Uncompensated Contributions. The cost of goods and services which benefit all

Agencies, when ptouiOlJ Uy an Agency 
-and designated as uncompensated

coniributions, will not be considered regionally-shared 9ot!:. Provided, however, an

Agency may termin"t" 
"nv 

.oniri.uytlon d6signaied as such. after providing written notice

to the otherAgenri". "ii""rt "ight""n 
(18-) months in advance of the budget year in

which the termination willtake effect

g.2 ORCA Capital Budqet. The oRCA projectTeam.manager shall prepare for approval the project

scope and capital budget that includer-tn" ocbn capital costJfor the design, development, testing and

implementation ot inJ-r"pL."r"m cjn-cA system For ORCA System enhancements and capital

projects, the oRCA Oirector in coordination witnine ROOT and Agency Business Managers shall prepare

broj".t scope and capital budget for approval by the Joint Board.

g.3 Capital shares. The regional cost sharing methodology fq calculating percentage shares to be

paid by each Agency, is described in G oicn capital euo!'et Policy, as adopted by the Joint Board'

The capitat snares i6i 
"L.n 

project prrase shall not be subjecl to revislon, unless approved by the Joint

Board, or as necessary to accommoortl-tn" addition of a hew Agency, or the withdrawal or removal of

an Agency from this Agreement

g.4 . ORCA Operatinq BudOet. The oRcA Director, in coordination with the RooT and Agency

Business Managers, will prepar" 
"".h 

rnnual oRCA operating Budget with the regionally-shared costs

for the following year, for approval ov ilre Jolnt Board by June t or suCn other date as may be established

by the Joint Board.- Ar"ndi.,ents to-the aoont"o _o591.operating 
Budget witt.be submitted to the oRCA

Director for approval by the Joint Board- The oRcA Director is iesponsible for monitoring expenses to

ensure that any changes required to the alopted Budget are approved by the Joint Board prior to the

commitment oifunds i-n excess of the adopted annual budget'

g.5 Operating shares. The regional cost sharing methodology for calculating percentage shares to

be paid by each Agency for regionally-shared operating costs arelet forth in the oRCA operating Budget

Policy, as adopted by the Joint Board'

g.6 Budget Amendments. Any amendment to the ORCA capital Budget or oRCA operating Budget

shall be subject toilr*-r oy l6int Board and subject to the amounts committed by each Agency'

g.7 System lnvestments. For capital investments such as software revisions, enhanced functionality,

expansion, ennanEffifits, replacement and repair, approved by the Joint Board as regionally-shared
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costs, the capital percentage shares shall be calculated and agreed to by the Joint Board for capital

projects.

8.8 Bill payment and inyajeilg

8.8.1 pursuant to RCW 39.34.030 (4Xb), the Joint Board shall establish a special fund(s)

"."ornt(r) 
with the ROOT ngejricy on behalf of all the Agencies. The ROOT shall

establish a Central PaymenG Aicount and process payments on behalf of the

participating Agencies from that account. One or more of the Agencies maV.{![tir own

expense, 
"-uOiitn" 

performance of the financial services provided by the ROOT-under

this Agreement. Upon reasonable notice, during normal working frours, ROOT staff shall

providl such Agency auditors access to its facilities for copying the records of its actions

and decisions while performing financial services as the ROOT.

g.g.2 Each Agency agrees to make payments promptly, and consistent with the deadlines set

forth in business procedures established by the RooT Agency.

g.g.3 The cost of agency-specific goods and services and any other agency-specific costs shall

be fully paid 6y th-e requesting Agency in addition to its cost sharing commitment under

this Ajreem"ni. m" ngency witlloordinate the payment of invoices for agency-specific

costs owed to an ORCA Vendor, with the ORCA Director as necessary.

g.g.4 The ROOT shall not be obliged to disburse funds from the central Payment Account

unless balances in the account are sufficient to cover the disbursement. ln the event that

one or more agencies do not remit within the prescribed timeframes, the ROOT may

disburse to an-ORCA Vendor up to the amounts received in respect of that vendor's

invoice (also referred to as short payment of vendor invoice).

g.g.5 Each Agency shall be responsible and liable to the other Agencies for interest and other

costs, c]aimi or liabilities of any kind that result from late payment by the Agency, and

the late-paying Agency shall defend, indemnify and hold harmless the other Agencies

from such bos--ts, ilaims or liabilities resulting from the late payment. The late-paying

Agency will be responsible for any late payment charges. ln the event an individual

ngency fails to pay its individual costs or its share of regionally-shared costs, the other

Agencies may also seek a judgment against said Agency. The cost's of seeking a
juigment will'be considered tosis of the Agencies and shall become part of the ORCA

bp6rating Budget. Any costs incurred to seek the judgment and recover costs will be

charged in full against the responsible Agency.

g.g Security Documents. The Agencies agree that the Agency executing. the Sl Contract or other

ORCA Vendor contracts, shall be named as the sole beneficiary on any Security Documents as defined

in and provided by the ORCA Vendors under the applicable vendor contract. ln the event the designated

Agency makes a draw on a Security Document in accordance with an ORCA Vendor contract, it shall

ndfO tnb proceeds for allocation among the Agencies in accordance with the Joint Board's direction. The

proceeds shall be allocated among the Agencies according to each Agency's proportionate share of the

iotal damages or costs for which the Security Document draw is made.

g.10 Retainaqe. lf a retainage account is created in place of a Security Document, the Agencies

authorize the ROOT to manage the retainage account in the manner provided under the Sl or other

ORCA Vendor contracts. ln the event the Joint Board authorizes a withdrawal of funds from the retainage

account, the ROOT shall transfer the funds to the Central Payments Account for allocation among the
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Agencies in accordance with the Joint Board's direction. The proceeds shall be allocated among the

Alencies according to each Agency's proportionate share of the total damages or costs for which the

withdrawal is made.

g.11 Business Account Lead Aqencies. Business Account Lead Agencies may elect to have business

accounteRooT.ForaBusinessAccountwhoseinvoicingishandled
through the Lead Agency with which it has entered into a Business Account agreement, the Business

AccoJnt Lead Ageicy ii responsible for collecting such payments in compliance with established

settlement rules.

8.12 Transition Period. ,

g.12.1 The Transition Period shall commence when the Systems lntegrator's back-office

becomes the system of record and ends at Final System Acceptance.

8.12.2 During the Transition Period, the ORCA Capital Budget and ORCA Operating Budget for

tne OnCn System will be in effect concurrently with the legacy ORCA Operating Budget.

ln the event ihat there is a question as to which budget applies to a given cost, the Joint

Board will make the determination.
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9.0 FARE REVENUE

g.1 Revenue Apportionment. All revenue received from oRCA sales will be distributed from oRcA

Accounts held by the Regional oRCA operations Team (Roor) in accordance with the following:

9.1.1 Revenue receiverl from the sale of products usable only on a single Agency's

transportation service shall be remitted to that Agency'

Revenue received from the sale of E-purse value will be deposited to the E-purse Account

netO ny the ROOT on behalf of the Agencies and shall be distributed to each Agency

according to the use made of said E-p-urse value for payment of fare for travel on each

Agency's transportation services'

Revenue received from the sale of regional pass products valiQ on multiple Agencies-

shall be distributed ;;rg those participating Agencies in proportion to the totalvalue of

in" tr"nrportation servicei used on each Agency during the pass validity period'

Revenue received from the sale of Business Passport products which are valid on

multiple Agencies shall be distributed among those Agencies based on the pricing

methodololy selected by the business entity contracting for transit services.

An Agency may submit a claim for fare revenue not distributed to it through the revenue

apportionment process. A claim shall state the reason the Agency believes it is entitled

to the revenue claimed and shall be supported by documentation. All claims will be

reviewed by a committee established by the Joint Board, which shall make a

recommendation to the ORCA Director. lf a claim is approved by the ORCA Director, it

will be processed by the ROOT Agency'

9.1.2

9.1.3

9.1.4

9.1.5

9.2 Funds Settlement.

g.2.1 Each Agency shall establish a Settlement Account pursuant to Section 7.1'9. Each

ngencylnali establish an automated clearinghouse (AcH) authorization with its own

bank to allow the transfer of funds to and from each Agency's Settlement Account and

the ORCA Accounts held by the ROOT, and authorize the ROOT to initiate daily net

setlements between the varlous Agency accounts and the ORCA Accounts pursuant to

Section g.0. Agencies shall designate ihe bank accounts that will be used in the net

setlement proJ"s, and establisnlne ACH authorization as outlined in Section 8.0 of this

Agreement.

g.2.2 The Agencies acknowledge that the ROOT will use a net daily settlement process to

simplify and reduce the nr.rmber of transfers necessary to accomplish reconciliation'

9.2.2.1 Revenues received from sales of pass products will be distributed to the

Agencies' accounts approximately thirty (30) days after the end of the month

in which the Pass was valid.

g.2.2.2 Revenues received from sales of E-purse will be distributed to the Agencies'

bank accounts approximately three (3) days after the value was used for fare

payment. Transaciions involving transfers between Agencies will be subject to

a reapportionment process thirty (30) days following the transaction.
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g.3 Transactions Not Related to public Trarlspg(aIbn. The provisions of this Agreement assume

thatallloadandusetransactionsrelatffiemarerelatedtopublictransportation.

g.4 sales Transactions processino. Except as othe_rwise specified below, the Roor shall be the

merchant of record for all sales of oRcA cards and oRCA Products processed through the ORCA

Central payment Gateway. credit or debit card fees charged for alltransactions processed through the

oRcA central prvrn"ni Gateway witi oe regional cos[s, shared by the participating agencies in

accordance with applicable operating shares'

g.4.1 Agency sales channels include:

g.4.1.1. Overthe-counter Transactions. For the purchase of products at. Agency

customer service offices using credit or debit cards will be processed through

the ORCA Central Payment dateway with the exception of sales processed by

Washington State Feiries. tf an Agency receives payment for ORCA Cards

and/or OnCn products in the form oi cash, check, or money order, the Agency

shall deposit such payments into the Agency's Settlement Account for

allocation under this Agieement. The transacting Agency shall bear the risk of

fraud, dishonored checks for insufficient funds'

g.4.j.2 Vending Machine (VM) Transactions. For the purchase of products at vending

machines using cieOil or debit card will be processed through the ORCA

central Payme"nt Gateway. Payments ma99 in.the form of cash shall be

deposited into tne account held by the RooT using an armored car revenue

services agencY.

g.4.1.3 Call Center Transactions. For the purchase of products at Agency c,all centers,

using credit or debit cards, will be processed through the ORCA Central

Payment GatewaY.

g.4.1.4 Mail Transactions. The Regional Service Provider operating the Regional Mail

Genter will process all mlil transactions. Payments for ORCA Cards or
products using credit or debit cards will be processed using the O|CA Central
payment Gat6way. lf an Agency receives payment for ORCA Cards and/or

ORCA products in tfre form of cash, check, or money order, the Agency shall

deposit such payments into the Agency's Settlement Account for allocation

under this Agreement. The transacting Agency shall bear the risk of fraud,

dishonored checks for insufficient funds'

g.4.1.5 Website and Mobile Application Transactions. Transactions for the purchase

of products on the ORCA Website or Mobile Application, including Autolo_ad

transactions, using credit or deblt cards will be processed through the ORCA

Central PaYment GatewaY.

g.4.2 Sales channels processed outside of the ORCA Central Payment Gateway include:

9.4.2.1 Washington State Ferries. WSF shall act as the merchant of record for all

transactions processed at WSF terminals. Credit or debit card fees charged to

WSF for over-the-counter transactions are the responsibility of WSF. ln
addition, WSF shall bear the risk of fraud, including chargebacks, unless WSF

transfers the risk to its merchant bank'
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9.4.2.2 Retail Network Provider, Per terms of the agreement with the Retail Network
provider agreement, the retail providers shall be the merchant of record,

including bLaring responsibility for credit/debit card fees and any other fees

and the risk of fraud, dishonored checks for insufficient funds and other
payment reversals and failures, including chargebacks, for transactions
occurrlng on its premises.
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10.1 Committee charter. The oRcA security committee charter, as adopted by the Joint Board per

section 4.0, ouiliner=ift-rtrr.ture, rores, r"rponribirities.anJ authorities associated to the oRcA security

committee (osEC). i5L osEc is tasked *iit'.r tn" oversight of information security and risk management

1O.O SECURITY

activities for the ORCA SYstem

10.z - Reqionar securitv Enqineer. Under the Regionar ORCA operations.Team (Roor), the Regional

security Engineer (RSE) wiil serve "' tn" techni-ar expert iepresenting the Agencies in the technical

evaruation of a1 proposed actions 
"no 

,.tiuifiur .,'"t miy trave an impact on the security of the oRcA

System. Duties and responsibilities or tne nse *irr be described under the service Level Agreement

between the ROOT and the Agencies'
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1 1.0 ADDITION OF NEW PARTIES

The Joint Board may approve the addition of new parties to this Agreement and the terms and conditions
for such addition. New parties may include full partner agencies, affiliate agencies, or other third parties.

Notwithstanding the foregoing, new parties shall be admitted under the following conditions. Any charge
assessed to a new party shall be allocated among the original Agencies according to the capital shares
applicable during the development and implementation of the ORCA System.

11.1 Full partner agencies will have financial and operating obligations as stated below. Rights of a full
partner agency include representation at the Joint Board with equal voting rights as well as full access to
the ORCA System and reporting.

11.1.1 A full partner agency shall (1) pay for its equipment and for all additional costs of
integration into the ORCA System, (2) be assessed a charge to recover a share of the
planning, design and implementation costs incurred by the originating Agencies, and (3)
pay a prorate share of annual operations and maintenance costs.

11 .1 .2 A full partner agency shall (1) provide for an Agency Business Manager, (2) participate
in regional committees and the regional call center, and (3) operate an ORCA customer
service office if applicable.

11.2 Affiliate agencies must be sponsored by a current Agency and will have financial and operating
obligations as stated below. The affiliate agency will receive their apportioned revenues and any
applicable reports provided by the sponsoring agency.

11 .2.1 An affiliate agency shall pay for (1) its equipment and for all additional costs of integration
into the ORCA System, (2) an entry fee into the ORCA System, and (3) a monthly fee to
defray regional costs.

11.2.2 An atfiliate agency shall operate any ORCA equipment in accordance with the
requirements of the sponsoring agency and the ORCA System.

11.3 Other third parties shall be admitted under policies established by the Joint Board.

Revised O4l1911gJB

30



12.0 INTELLECTUALPROPERTY

12.1
in this section shall have the same meanings as have been given those terms in the Sl Contract or in

other ORCA vendor contracts ln addition, for purPoses of this Ag reement, the terms "intellectual

property" and "lP" shall include the ORCA-related trademarks that have been or will be registered bY the

Regional ORCA OPerations Team (ROOT)

12.9 IP

removal from th is Agreement, the Agency shall deliver to the

The cap italized terms used

ln the event of an Agency's withdrawal or

ORCA Director, and relinquish its license

12.2 . EachAgency agrees that it will exercise its license rights in

accordance with the license provisionsi7the sl contract ai regaros any intellectual property provided

under said sr contract (,,rp,,), incruding conir""ioeriverabres, tp 6t contractor, rNrr software, Third Party

Sott*"t" and Technicai Oaia related to all such lP'

12.3 lnstallation of Additional Applications' Ea.ch lq"l:y that desires to.install additional applications

onto its oRcA devices shall, in conluncti-o-n with the oncnbirector, obtain the Sl or other oRCA Vendor

certification in accordance with tn" pii.L.r outtin"a in the vendor contract prior to installing such

additional aPPlications.

l2.4AgencyProtectionoflntellegtg?lPrgper:ty'EachAgencyshalltakereasonablemeasures'tothe
extentrequiredovir,'EGiorotr,"roRffido-'contract!,anbotherprovisionsofthisAgreement,to
protect any lp 

"no 
ip-r"terials retateo to'same from being disclosed to third parties, other than those to

whom sublicenses and transfers 
"r" 

p"irGd by the liceise rights granted under the sl or other oRcA

Vendor contracts. Such measur". ,n"it'i^"rro" tll restricting adcess to such lP and lP materials to those

of its emproy"", *ith a reasonabte neeJ to know;',(b) requiring such emproyees to sign a nondisclosure

agreement; (c) requiring any permitted-tiiio parti"s't6 sigh nondisclosure agreements requiring that they

arso undertake reasonabre protection":measures; (oj prompily enforcing any viorations of such

agreements; (e) copying, using and,ricenslng others to use'oRCA-rerated trademarks onry in accordance

with poricies and ,iier-Lrt"oished by in"i"i.t Board; and (f) reporting any viorations to the oRcA

Director as soon as is practicable'

12.5 Aqency protection of Use pata. Each Agel.cy shail compry with such poricies and procedures as

are estabrished by the Joint Board l,"g"rding rei-ention and discrosure of use data and use data reports'

12.6 Escrow Fees. Each Agency shalr pay its share of the fees rerated to the escrow agreements,

which wiil be in effect during the term ;ih" aicontract. During deveropment and imprementation of the

oRcA System, the Agencies, shail p"v fl..l" 
".r.1g* 

fee. ger theiapitar shares. For subsequent years, an

Agencies, share of th6 annuar "r.ro*i""s 
shail be paid per the operating shares in effect for that year'

12.7 No Assiqnment of lp. Notwithstanding any.provision in the sl or other oRcA Vendor contracts

or this Agreement, each Agency 
"gr"", 

th"tlt srr"ari not grant or transfer any rights in lP related to the

oncn slstem without the written approval of the oRcA Director.

12.g lp lndemnity. Each Agency shall defend, indemnify and ho.ld harmless the otherAgencies against

any and all infringJment acti6ns, tt"ir= for license fees or royalties, suits, actions, and liabilities of any

kind whatsoever, including attorneys,i""r 
"no 

costs, which aiise out of or are in any way related to the

negligent or inteniional ,it of 
"n 

Ag"n.y, its employees, agents or contractors in using' transferring'

sublicensing or otherwise releasing 
".y 

ip, tp HltateriaisreiatJo to same, or information in violation of any

of the provisions of itris Section 1t.O or the Sl or other ORCA Vendor contracts'
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rights in, all lP created or provided for the ORCA System except to the extent such lP (a) was created or
provided solely for the use or benefit of the withdrawing Agency; or (b) constitutes Third Party lP
individually licensed to the withdrawing Agency. ln the event this Agreement is terminated, each Agency
shall retain any license rights for which it has paid its share of the costs.

12.10 Survival of Provisions. The provisions of this Section 12.0 shall survive and remain applicable to
the Agencies notwithstanding any termination or expiration of this Agreement and notwithstanding an

Agency's withdrawal or removal from this Agreement. However, an Agency shall obtain no rights to any
lP created after an Agency withdraws or is removed from this Agreement.
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13.0 LEGALREPRESENTATION

13.1 General.

13.1.1 Legal services related to the oRCA System may be obtained from various sources'

including without limitation:

13.1.1.1 staff of the designated Regional oRCA Operations Team (ROOT) may be

aoviseo aiJi#"t"nted biy lawyer(s) of ine ROOT Agency in accordance

with Subsection 13'2;

13.1.1.2 staff of a designated Regional serv'rce Provider may be advised and

represented by lawyer(s) otine Regional Service Provider in accordance with

Subsection 13'3;

13.1.1.3 The Joint Board may retain legal counsel in accordance with Subsection

13.3;

13.1.1.4 The Agencies may jointly retain legal counsel in accordance with subsection

13.4; or

13.1.1.5 Each Agency's legal counsel may provide advice to all the Agencies on a

Particular matter'

Notwithstanding the possibre provision of regar services in connection with the Agencies'

common interests as provided by one or tior" of the rawyers identified. in subsection

13.i.1, nothing in tilis [gr""t"nf shall preclude an.Agency from employing or retaining

its own lawyer to aOviseind represent ii in relation to its individual interests'

The Agencies expect thby wiil share common interests on matters rerated to the oRcA '

System. ln order i"'"""i0 Ouplication of effort and costs for legal services needed in

support of their .*ton interests, the Agencies desire to be able to share the legal

services provided ;y ih;it various lawyers,irvithout any waiver of confidentiality doctrines

and privileges with respect to pe-rs.ons oi entities other than the Agencies' Absent a

conflict of interest nui*!"n any of the Agencies on a-specific matter, the Agencies may

request that tawye(si ,"pt"q6nting onJ or more of the Agencies also represent the

common interests of all Agencies. ln such instances' the Agencies agree that

communications related to thJir common interests, whether to, from or between lawyers

representing one or more of the ng"n.ilr, ;ay be shared on a confidential and privileged

basis among "".n'ngu*V;t 
Jo-int Board iepresentatives, lawyers, and employees

(whether emproyees oith" ng"ncy acting in its inoividuar capacity or in its capacity as

the Roor o," 
", "H"gionar 

s'ervi.L proui-o"r), to the same extent as privileged or other

confidentiat communi."tionr with the Agency's own lawyer. -Failure 
to mark a

communication as 
-iicontioentiat" 

shall nol constitute a waiver of any confidentiality

doctrines ahd Privileges.

Each Agency and any of its Joint. Board representatives, lawyers, and employees that

are privy to commuiid"tion. to and from any lawyer employed or-retal19d O.V one or more

Agencies, as Oesciined in Subsection 13.1 .i , and related to the ORCA System shall treat

such communication, ii marreo as "confidentiar," as privireged and confidential unless the

privilege is waiveJoy 
"liion 

of the Joint Board or disclosure is otherwise required under
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law. This obligation to maintain communications with a lawyer as privileged and

confidential shall survive: (a) any termination of this Agreement; (b) any withdrawal from

this Agreement by an Agency; (c) any involuntary removal of an Agency under this

Agreeirent; (d) any removal and/or replacement of the ORCA Director and his/her staff;

anO (O) any'withdrawal or termination of such lawyer, including but not limited to
witlrdrawals or terminations due to conflicts of interest.

Any lawyer providing legal services to the Joint Board, the ROOT, a Regional Service
providei or all the Agencies is subject to the Rules of Professional Conduct (RPC)

including but not limited to Rule 1.7, which provides that a lawyer must decline or

withdraw from representation that involves a conflict of interest unless the affected clients

provide informed, written consents for the lawyer to undertake or continue the

representation. ln the event a conflict of interest or potential conflict of interest is
perceived to exist between any of the Agencies, the lawyer shall not continue to provide

iegal services on such mattei to the Joint Board, a Regional Service Provider or all the

Ajencies unless and until the perceived conflict or potential conflict has been resolved.

The Agencies shall endeavor to expeditiously resolve any real or potential conflicts of

interest to enable such lawyer to resume provision of legal services to the Joint Board,

the ROOT, a Regional Service Provider or all the Agencies. The resolution of a conflict

may require the Agencies to sign informed consents in accordance with the RPC. ln the

event not all of the Agencies are willing to sign informed consents in accordance with the

RPC, the Agencies understand and agree that representation by the a lawyer on the
matter in conflict shall cease.

13.2 Leoal Counsel for Staff Assiqned to the ROOT or Reolonal Service Providers.

13.2.1 Unless legal services are obtained from other sources pursuant to Subsection 13.1 .1 , the

staff assigned to perform the functions of the ROOT or of a Regional Service Provider

may obtain legal services from that Agency's lawyer(s) as part of the support provided by

that Agency. Such services shall include but are not limited to advising on contract

administration, change orders and claims; drafting and reviewing documents; research
and advice on applicable statutes and regulations; and advising on responses to requests
for disclosure of public records. ln the event a person assigned to perform the functions
of the ROOT or of a Regional Service Provider perceives that the Agencies are not in

accord on how to proceed on matter and he/she is not able to reach consensus among
all the Agency representatives, he/she shall submit the question or proposed action to
the Joint Board for resolution prior to acting.

Because the staff assigned to perform the functions of the ROOT or the Regional Service
Provider are responsible for supporting the common interests of the Agencies as

expressed in this Agreement and as determined by the Joint Board, the Agencies expect
that their interests will be unified on matters for which such persons seek legal services.
Accordingly, each Agency agrees that the provision of legal services by a lawyer to the
staff assigned to perform the functions of a Regional Service Provider shall be considered
a matter involving the Agencies' common interests. Subject to the provisions of
Subsection 13.3.3 below, the Agencies waive any actual or potential conflicts as against
the ROOT or Regional Service Provider and.its lawyer with regard to the representation
of the common interests of all the Agencies by said ROOT or Regional Service Provider's
lawyer. Notwithstanding the foregoing, an Agency that is also the ROOT or a Regional
Service Provider may employ its lawyer to advise and represent the Agency, individually
and not jointly, on matters related to the ORCA System unless a conflict arises that is not
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waived by the Agencies and the lawyer cannot represent the ROOT or the Regional

Service provider without violating hisiher duties under the professional rules'

1i-.2.3 All attorney-client communications between such lawyer and the staff assigned to

pe.roi, the functions of the Roor or the Regional service Provider shall be available to

the Joint Board members and each Agency-on a privileged. and confidential basis and

may be shared among 1re Agenci". ir it iney were a single entity vis-a-vis any other

person or entity. Such comrirunications may be shared, subject to the restrictions in

Subsections 13.1'3, 13'1'4 and 13'1'5'

13.3 Leqal Counsel for the Joint Board

13.3.1 The Joint Board may from time to time retain a lawyer to provide it, as a board, with legal

services ielated to the oncA sv.tem, including butnot limited to matters related to the

duties and obligations of the Joint Board, tne noor or the Regional Service Provider'

Any agreement for sucn Joint Board legal services shall be entered into by all of the

ngencfis. The RooT shall administer the payment_process for such services in

accordance with section g.0 and in accordance wiih the Budget established by the Joint

Board. The Agencies shall share the costs of such legal services in accordance with the

percentages in effect at the time the services ale performed, as determined in

"""orJrn-.e 
with the budget policy adopted by the Joint Board'

13.3.2 Each Agency expressly acknowledges and agrees that such lawyer shall have the

ootigaiiol-,-to i"pr"sent t'neJoint intere-sts of the Agencies as expressed in this Agreement

anofi oetermined by the Jbint Board in accordanie with this Agreement. Each individual

ng"n"V, 
-and 

its Joint Board representative(s), shall be considered to have a client

,""rriioilnip wittr saio tawyer but ihe Agencies acknowledge and agree that they share a

joint client relationship wiitr the other Agencies and are not entitled to, and shall not seek,

individualadviceorrepresentationfromsuchlawyer.

13.3.3 specific requests for legal services shall be made to such lawyer by tle Joint Board's

crraii, vice-ft.'"i, or oth6r Board member designated to be the Joint Board's point of

.oni""i. 
-All 

attorney-client communications between such lawyer and one or more Joint

goard members snilt ne available to the other Joint Board members and eaeh Agency

on 
" 

priuif"ged and confidential basis and may be shared 1m9ng the Agencies as if they

*ere-a rinjle entity vis-d-vis any other persoh or entity. Such communications may be

snaieJ, su[ject to ine restriction-s in Subsection 13.1 .3, 13.1 .4 and 13.1 .5.

i,3.3.4 Any lawyer retained, or proposed to- be retained, for the provision of legal services to the

Joint Board is subject to ihe'Rules of Professional conduct (RPc) including but not limited

. to Rule 1.7, which provides that a lawyer must decline or withdraw from representation

that involves a conflict of interest unless the affected clients provide informed, written

consents for the lawyer to undertake or continue the representation. ln the event a

conflict of interest or potential conflict of interest is perceived to exist between any of the

Agencies with regard to a matter covered by this Agreement, and not all of the Agencies

are willing to sign informed consents in'accordlnce with the RPC, the Agencies

understand and agree inrt r"pr"rentation by the Joint Board.'s lawyer on the matter in

conflict shall cease. racrr Agency, individuaily or in combination with one or more other

ngencies not in conflict, may-obtain legal advice and representation from another lawyer

on such matter at their own expense and outside of this Agreement.
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13.4 Representation of Agencies in Contested Matters. ln the event one or more of the Agencies is
the subject of a lawsuit, complaint or other contested matter, the Joint Board will determine whether the
matter affects the common interests of all the Agencies. The Joint Board may determine in its sole
discretion whether joint or separate representation is desirable and approve a budget for joint
representation on such matters: Where jolnt representation is authorized, the Joint Board may designate
a Joint Board member or an Agency iepresentative to supervise the lawyer retained to represent the
Agencies. Communications between the lawyer, the Joint Board and the Agencies on the matter will be
conducted in a manner consistent with Subsection 13.1 and 13.2.

13.5 No Liabilitv. Notwithstanding any provision of this Agreement to the contrary, the Agencies agree
to hold each other harmless from and against any and all claims, demands, lawsuits or liability of any
kind arising out of the acts or omissions of a lawyer employed or retained to provide joint r:epresentation
of all Agencies including without limitation a lawyer for the ROOT or Regional Service Provider, on a
matter related to the ORCA System.
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14.0 LEGAL RELATIONS

14.1
It is understood and agreed that this

Agreement is solelY for the benefit of the Agencies and gives no right to anY other person or entitY. No

joint venture or Part nership is formed as a result of this Agreement. No employees or agents of an

Agency or anY of an Agency's contractors or consultants shall be deemed, or represent themselves to

be, employees of anY other AgencY for any Pu rpose, including, but not limited to , for withholding of taxes,

payment of benefits, worker's comPensation Pursua nt to Title 51 RCW, or any other rights or Privileges

accorded by virtue of their emploYment. No AgencY assumes anY resPonsibilitY fo
behalf of anY other AgencY's

r the payment of anY

compensation fees, wages, benefits or taxes to or on employees

14.2 Leqal compliance. The Agencies shall comply, and shall ensure their respective contractors

comply, with all teoEE-t, state and locai-rr*r, regulations and ordinances applicable to their respective

obligations under this Agreement.

14.3 . Except as otherwise provided in Section 5.0 for the

Regional oRcA operations Team (nzffi or in the.capacity of a Regional service Provider, each

Agency, to the 'nr*irrr 
extent p"ttitLO Oy t"t, shall. defend, indemnify and hold harmless the other

Agencies and all of their officials, 
"tprov""., 

principals and agents from all claims' demands' suits'

actions, and liability of any kind, including injurrei to persons or dlmages to property, which arise out of,

are connected with, or are due to any'intentional or negligent acts or omissions of the indemnifying

Agency, its contractors (other than the st oi otner oRcA Vindor contractors), and/or employees, agents,

and representatives related to the ngencts iesponsioilities and other work referred to in this Agreement;

provided, however, if'r"i it ttnO onfi itj in" provisions of RCW 4'24'115 apply to any work under this

Agreement and any such damag", "ni 
injuiies to persons or property are caused by or result from the

concurrent negligence of Agencies, theirl contractors or employees, agents, or representatives' the

indemnification applies only to the extent of the negligence of each Agency, its contractor or employees,

agents, or representatives. Each Agency specifica-it/assumes potentlal liability for actions brought by its

own employees against any ottrer Ageicv ano toi ttrat purpose the- indemnifying Agency specifically

waives, as respects the other Agency 
".rv, "tv 

immunity under the worker's compensation Act' RCW

Tifle 51; and each Agency recognizeslfrat this waiver was the subject of mutual negotiation and

speci1cally entered into pursuant to tne prouirion of.Rcw 4.24.115, if applicable. Each Agency shall

reasonabry notify the other Agencies oi"ny and. ail craim.s, actions, rosses or damages that arise or are

brought against that Agency relating to or'pertainin-g to this Agreement' ln the event an Agency incurs

attorney,s fees, coiis o-r othLr tegat expe;ses to enf-orce the piovisions of this. section against any other

Ag"n"y, all such fees, costs and expenses shall be recoverable by the prevailing Agency'

14.4 Claims by Third parties. ln the event a person or.entity not party to this Agreement, oth.er than

the Federal rransit Administration, sunmits a claim relating to or pertaining to this Agreement to the

Agencies or any in;iv'rdu;lAgency tor.ort., damages or lia6ilities of any kind pursuant to the such third

party,s contract with the AgJncie! or_"n Ai"ncy, ir in tort or any other regar theory, or based on the

actions of the Roor or a Regional servic; Provider, the Agencies agree to meet for the purpose of

developing a loint oetense plIn. rhe Agencies agree. to co-operate with each other as necessary in

responding to and defending against ail Juch actiois. ln the event that resolution of the claim, whether

by negotiation, dispute review board recommendation, mediated settlement or judicial order' results in

additional costs to inl Ag"n.i"s, said additional costs wili be shared by the Agencies, except to the extent

that the additionat costs are direcfly aitrinutaote to an individual Agency and except to the extent that

Section 5 of this Agieement applies-to irre ctaim. such additional colts to the Agencies may include, but

are not limited to,i6e tutty aliocated labor cost of the staff and attorneys involved in the response or

defense of all such actions and any outside counsel or consultant resources deemed necessary by the

Agencies. ln the event that the aooitionat costs are attributable to an individual Agency and section 5
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does not apply to them, said Agency is responsible for such costs and shall pay same within thirty (30)
days of the claim's resolution.

14.5 Waiver of Consequential and Certain Other Damaoes. Notwithstanding any provision of this
Agreement, the Agencies waive all claims against each other (and against each other's offioers,
directors, employees, managers, members, shareholders, parent company, affiliates, contractors (other
than the Sl Contractor), subcontractors, consultants, agents, suppliers and vendors) for any
consequential, incidental, indirect, special, exemplary or punitive damages (including, but not limited to,
loss of actual or anticipated profits, revenues or product, loss by reason of shutdown or non-operation;
increased expense of operation, borrowing or financing; loss of use; or increased cost of capital), and
regardless of whether any such claim arises out of breach of contract, guarantee orwarranty, tort, product
liability, indemnity, contribution, strict liability or any other legal theory. Any consequential, incidental,
indirect, special, exemplary or punitive damages incurred by any Agency in relation to a third party shall,
for all purposes of this Agreement, be deemed consequential, incidental, indirect, special, exemplary or
punitive damages in relation to any claim brought by an Agency against any other Agency under this
Agreement. Further, this waiver of consequential, incidental, indirect, special, exemplary or punitive
damages shall extend to claims against any Agency arising from its role as the ROOT or as a Regional
Service Provider.

14.6 Specific Performance. ln the event an Agency fails to perform an obligation underthis Agreement,
the other Agencies or any one of them shall have the right to bring an action for specific performance,
damages and any other remedies available under this Agreement, at law or in equity.

14.7 No Oblioation for OtherAqencv Emplovees except as Stated. Except for the reimbursement and
other express obligations under this Agreement, no Agency by r'eason of this Agreement assumes any
responsibility for the payment of any compensation, fees, wages, benefits or taxes to or on behalf of any
other Agency, including its employees, representatives, agents, contractors or suppliers.

14.8 Preservation of Riqhts and Remedies. The Agencies' rights and remedies under this Agreement
are in addition to any other rights and remedies provided by law.

14.9 Survival of Provisions. The provisions of this Section 14.0 shall survive and remain applicable to
each of the Agencies notwithstanding any termination or expiration of this Agreement and
notwithstanding an Agency's withdrawal or removal from this Agreement.
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15.0 TERMINATION, WITHDRAWAL AND REMOVAL

15.1 Termination by Joint Board. The Joint Board may terminate this Agreement in its entirety by the

unanimffi of all Agency representatives.

15.2 Notice of Aoency withdrawal. ln the event that an Agency believes itlras cause to withdraw from

this Agreement anffim-h;Gffi"rtilip"tion in the syst6ms lntegrator (sl) or other oRCA Vendor

contracts, it shall give written notice to tn! Joint Board, which shall include the following information, as

a mtntmum:

15.2.1 An explanation of the circumstances causing the Agency to believe withdrawal is

necessary;

15.2.2 A description of the probable impacts on the other Agencies from the withdrawal;

js.z.3 A description of the probable impacts to the scope, schedule and budget of the sl or other

ORCA Vendor contracts;

15.2.4 A description of the alternatives to withdrawal that have been evaluated by the Agency;

and

..s.2.s A proposed withdrawal work plan that will identify all necessary actions which need to be

undertaken to effect the withdrawal'

15.3 Joint Board Action on proposed withdraw?|.. Upon receipt of the above-described notice and

information, the Joint Board wilt conveie aTpe- l meeting to review and consider the request for

withdrawal. The Joint Board will develo! 
" 

r"port of its F.indings and Recommendations within thirty (30)

days of its special meeting, which snarr.Se presenteo to the wiihdrawing Agency's governing board' This

report shall include as a minimum:

15.3.1 A description of the estimated impacts on the Agencies, separately and as a whole, from

the withdrawal;

l,s.3.2 A description of the estimated impacts to the scope, sche-dule and budget of the sl or

other ORCA Vendor.ontrr"tr, including the costs to modify the ORCA System to effect

such withdrawal as *"it "r 
costs that witl need to be re-apportioned to the remaining

Agencies;

15.3.3 A description of the alternatives to withdrawal that have been evaluated by the Agency

and the Joint Board;

15.3.4 A recommendation regarding either:

15.3.4.j A proposed withdrawal work plan that will identify all necessary actions

which need to be undertaken to effect the withdrawal; or

15'3'4.2Proposedalternativestothewithdrawal'

15.4 Upon receipt of the Joint Board's Findings and

Recommenoations@,sgoverningboardshallreviewtheinformationcontained
therein and decide whether to withdraw"sunject-to the teims and conditions set forth by the Joint Board,
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including an assessment of any reasonable costs (to include assessment rationale, assumptions and
documentation) that shall be re-apportioned to the Agencies and/or paid by the withdrawing Agency.

15.5 Retention of Cost Obliqations and Damaqes. ln addition to being liable for its share of ORCA
System costs, to and including the effective date of wilhdrawal, the withdrawing Agettcy shall be solely
liable for actual damages and additional costs to the other Agencies arising out of or resulting from such
withdrawal. The Joint Board shall determine the amount of such damages and additional costs and notify
the withdrawing Agency of the amount owing to each of the Agencies. The determination of the Joint
Board shall be final subject to the dispute resolution procedures set forth elsewhere in this Agreement.
The withdrawing Agency shall pay the amount within ninety (90) days after the effective date of
withdrawal.

15.6 Dealinqs with ORCA Vendors upon Withdrawal. No Agency shall communicate a notice of
termination to an ORCA Vendor prior to thq Joint Board's and Agency governing boards' completion of
the processes set forth in this Section 15.0. Following approval from the Joint Board, the ORCA Director
shall communicate to the ORCA Vendor such Agency's notice of termination.

15.7 lnvoluntarv Removal of Aqency. Notwithstanding the voluntary withdrawal and termination
provisions in Subsections 15.3 through 15.7, the Joint Board may, for cause, remove an Agency and
terminate the Agency's rights to participate in the ORCA System. Cause may include, but is not limited
to, failure to act in good faith in participating in the Joint Board and willful, arbitrary failure to approve and
appropriate funds necessary to pay the Agency's share of the costs under this Agreement. lf an Agency
brings a charge against another Agency under this Subsection 15.7, neither the Agency bringing the
charge nor the Agency against which the charge is brought shall have any voting rights on the issues
raised before the Joint Board. To remove an Agency under this Subsection 15.7, there shall be a
unanimous vote in support of removal by all Agency representatives to the Joint Board, except for the
representatives of the charging and charged Agencies. An Agency that is removed from the ORCA
System under this Subsection 15.7 shall pay such costs as may be assessed by the Joint Board taking
into account all costs to the other Agencies caused by, arising out of or resulting from such removal.
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16.0 GENERALPROVISIONS

16.1 Effective Date. This Agreement shall take effect on the date when all Agencies have signed the

Agreem}tTndlhafl remain in effect unless terminated in accordance with the provisions of Section

15.0.

16.2 Filinq of Agreement, pursuant to RCW 39.34.040, prior to its entry into force, this Agreement

sfratt be fited witnifre auOitors of the counties of Snohomish, Pierce, Kitsap and King or, alternatively,

listed by subject on an.Agency's web site or other electronically retrievable public source.

16.3 Time of the Essence. The Agencies recognize that time is of the essence in the performance of

the provisions of this Agreement.

16.4 Agencies Not Relieved of Statutorv Obliqation. Pursuant to RCW 39.34,030(5), this Agreement

shallnotrelieveanv@onorresponsibilityimposeduponitbylawexceptthattothe
extent of actual ani tiirety performance thereof by the Joint Board, the performance may be offered in

satisfaction of the obligation or responsibility'

16.5 Nondiscrimination. The Agencies shall comply with the nondiscrimination requirements under

federal and state iaw-Jegulations and grants applicable to the ORCA System. Nondiscrimination

requirements shall include,-but not be,limited to, contractors, consultants and other third party vendors

engaged on the O.RCA SYstem.

16.6 Reservation of Riqhts under Previous Aqreemenls. The Agencies reserve any rights, powers,

priviteginddutiessetforthinorprovidedbyanypreviousagreement
execuled'ny an ngLncy related to Jctivities, actions and decisions precedent to the ORCA System. This

Agreement shall not ne construed in derogation of any such rights, powers, privileges, authority, liabilities,

obligations and duties.

1,6.7 No Waiver. No term or provision of this Agreement shall be deemed waived and no breach

excused unless such waiver or consent shall be in writing and signed by the Agency of Agencies claimed

to have waived or consented. Waiver of any default of this Agreement shall not be deemed a waiver of

any subsequent default. Waiver of breach of any provision of this Agreement shall not be deemed to be

a waiver of any other or subsequent breach. Waiver of such default and waiver of such breach shall not

be construeo tb be a modification of the terms of this Agreement unless stated to be such through written

approval of all Agencies.

16.g No Assiqnment. No Agency shall transfer or assign a portion or all of its responsibilities or rights

under this Agreentent" except with the prior authorization of the Joint Board'

16.g Maintenance of Records: Right of Access to Records. Each Agency, when acting in its individual

capacitCAoperationsTeam(RooT)orasaRegionalService
provider, shall establish ind maintain accounts, and keep records and documents, as required by state

law and grant provisions and in accordance with such policies, procedures and retention schedules as

are estab-lisheO Oy the Joint Board. The ORCA Director will advise the Joint Board of what records need

to be retained by individualAgencies, the RooT and Regional service Providers. Any accounts, records

and documentsielated to malers under this Agreement shall be subject to inspection, review or audit by

the Joint Board or any AgencY.
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16.10 Public Disclosure. Each Agency shall be responsible for responding to public disclosure requests
addressed to the specific Agency in accordance with the Public Disclosure Act (RCW 42.56) and such
procedures as may be established by the Joint Board.

16.1 1 Ownership of Tanqible Property. Tangible property paid for by an Agency under this Agreement
shall be owned and in the care and custody of the Agency. Each Agency shall take all reasonable and
necessary actions to protect such property. Each Agency shall comply with requirements of grant
agencies for the proper management of such property. The Joint Board shall not be deemed to own any
property. ln the event an Agency withdraws or is terminated from participation in this Agreement or if this
Agreement is terminated, the Agency shall retain all property purchased by it or interests in propefty to
the extent it has paid its share of the costs. Disputes about ownership of property shall be presented to
the Joint Board.

16.12 Dispute Resolution. lf one or more Agencies believes another Agency has failed to comply with
the terms of this Agreement, the affected Agencies shall attempt to resolve the matter informally. lf the
Agencies are unable to resolve the matter informally, it shall be fonryarded for discussions by the highest
executive of each Agency. lf this process fails to resolve the matter within thirty (30) days after such
referral, except as expressly set out elsewhere in this Agreement where referral to the Joint Board is
required for final resolution, an Agency may then pursue any legal remedy available to it or the Agencies
may agree to submit the matter to mediation. lf the Agencies submit the matter to mediation and the
matter is not resolved, then the aggrieved Agency shall be entitled to pursue any legal remedy available.

16.13 Amendment Only ln Writing. This Agreement may only be amended by a written amendment that
is approved by each Agency's governing board.

16.14 Notices. Notices, demands or other written communications required under this Agreement shall
be submitted to the ORCA Director to be giyen to other Agencies, the Joint Board or both the Joint Board
and other Agencies. Notice shall be in writing and addressed to the Joint Board, Agency or Agencies for
whom it is intended. The ORCA Director will maintain and distribute the title and address specific to the
Joint Board and the Agencibs. The Joint Board representative, the Chief Executive Officer or other similar
position within an Agency may change the title and address specific to the Joint Board or that Agency,
by sending written notice to the ORCA Director, who will notify the Joint Board and all other Agencies.

16.15 Choice of Law: Venue. This Agreement shall be interpreted and constructed according to and
enforced under the laws of the state of Washington. The Agencies agree that the Superior Court of King
County, Washington shall have exclusive jurisdiction and venue over any legal action arising under this
Agreement.

16.16 Limitation of Action by Third Parties. This Agreement is made and entered into for the sole
protection and benefit of the Agencies hereto and their successors and assigns. No other person shall
have any right of action based upon any provision of this Agreement.

16.17 lntegration. The Agencies agree that this Agreement is a complete expression of the terms herein
and any oral or written representations or understandings not incorporated herein are excluded.

16.'18 Counterparts. This Agreement shall be executed in counterparts, any one of which shall be
deemed to be an original, and all of which together shall constitute one and the same instrument.
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17.0 SEVERABILITY

lf any of the provisions of this Agreement are held to be invalid, illegal or unenforceable in whole or in
part by a court of competent jurisdiction, the remaining provisions or portions thereof shall remain in full

force and effect. To that end, the provisions of this Agreement are declared to be severable.

lN WITNESS WHEREOF, authorized representatives of the Agencies have signed their names in the

space provided below.

Gentral Puget Sound Regional Transit
Authority

By
Peter M. Rogoff
Chief Executive Officer

Date
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lN WITNESS WHEREOF, authorized representatives of the Agencies have signed their names in the
space provided below.

Gity of Everett

By:
Cassie Franklin
Mayor

Date:

APPROVED AS TO FORM:

By:
James D. lles
City Attorney

Date

ATTEST:

By:
Sharon Fuller
City Clerk

Date
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lN WITNESS WHEREOF, authorized representatives of the Agencies have signed their names in the
space provided below.

King County

By:
Dow Constantine
King County Executive

Date
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lN WITNESS WHEREOF, authorized representatives of the Agencies have signed their names in the
space provided below.

Kitsap Gounty Publib Transportation
Benefit Area

By:
John W. Clauson
Executive Director

Date
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lN WITNESS WHEREOF, authorized representatives of the Agencies have signed their names in the
space provided below.

Pierce 
_C_ounty 

Pu bl ic Transportation
Benefit Area

By:
Susan Dreier
Chief Executive Officer

Date
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lN WITNESS WHEREOF, authorized representatives of the Agencies have signed their names in the
space provided below.

Snohomlsh County Publlc
Transportation Benefit Area

By
Emmett Heath
Chief Executive Officer

Date
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lN WITNESS WHEREOF, authorized representatives of the Agencies have signed their names in the

space provided below.

Washington State Ferries, acting through
the Washington State Department of
Transportation Ferries Division

By:
Amy Scarton
Assistant Secretary

Date
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