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Metropolitan King County Council
Budget Panel Discussion 2019-2020

EQUITY AND JUSTICE FOR ALL
Panel Meeting #2 | October 25, 2018
Staff: Jenny Giambattista and Clifton Curry


BARRIERS TO SUCCESSFUL REENTRY AND THE CRIMINAL JUSTICE SYSTEM
· How do we alleviate the burden of bail? Can the county establish a “Public Bail Fund”?
· How can we eliminate barriers to re-entry, such as Legal Financial Obligations, civil penalties, and fines, for individuals in the criminal justice system?
· How can we implement incentives for the county’s criminal justice agencies to eliminate barriers to re-entry?

Today’s panel will include the following presenters listed below. Staff have listed the key topics each panelist will discuss.

· Judge Theresa Doyle, King County Superior Court 
· Harms of pretrial incarceration, the hardship of bail, and the challenge of reentry
· Court Rule 3.2, which presumes release and least restrictive alternatives which comports with federal constitutional law
· Recommendations

· Anita Khandelwal, Director, Department of Public Defense 
· Recommendations for alleviating the burden of the bail 

· Mark Larson, Chief Deputy Criminal Division, Prosecuting Attorney’s Office
· What factors are considered when prosecutors make bail recommendations?
· Practice changes that can reduce the impact of bail—summons rather than warrants

· Patty Noble-Desy, Recidivism Reduction and Reentry Senior Project Manager, Office of Performance, Strategy and Budget
· What can King County do to reduce barriers to re-entry?

· Judge O’Donnell, Chief Criminal Judge, King County Superior Court
· What do judges need in order to release more defendants without bail who do not need to be held for public safety reasons?
· Washington Pretrial Reform Taskforce
· Improving Community Center for Alternative Program (CCAP)
· Text messages

BACKGROUND

Bail Reform   There are many well documented reports on the disproportionate negative impacts of bail on low-income minority defendants.[footnoteRef:1] The money bail system can lead to longer jail times, and cascading series of consequences such as the loss of job, stability, family trauma, more likely to accept a plea and more likely to plead guilty. Bail functions differently in jurisdictions depending on factors such as state law, local court rules, law enforcement practices, the prosecutor’s filing standards, diversion programs, and the availability of pretrial services. While there are many articles and reports on bail reform, Council staff did not identify an analysis specific to King County.  [1:  See Attachment 2 for a comprehensive list of materials on bail reform] 


Legal framework of bail in Washington State   Article 1, Section 20 of the Washington State Constitution guarantees the right to bail for most criminal defendants. Exceptions to the right to bail are provided by ESHJR 4220[footnoteRef:2] to provide that a judge may also deny bail if: (1) the defendant is charged with an offense punishable by the possibility of life in prison; and (2) clear and convincing evidence shows a propensity for violence that creates a substantial likelihood of danger to the community or another person. [2:  ENGROSSED SUBSTITUTE HOUSE JOINT RESOLUTION 4220, 61st Legislature, 2010 Regular Session] 


Pretrial release procedures are primarily governed by Washington State Court Rule 3.2 (Attachment 3). In a noncapital case, there is a presumption that the accused should be released on personal recognizance unless the court determines that either: (1) the release on recognizance will not reasonably assure that the accused will appear; or (2) there is a likely danger that the accused will commit a violent crime or interfere with the administration of justice. The rule provides the court with factors to consider in determining whether the accused is a flight risk or likely dangerous. If these conditions are found, the court may impose the least restrictive conditions of release.
 
Pre-sentence Jail Population in King County   The data in this section provides a limited view of the pre-sentence jail population in King County.[footnoteRef:3] Additional data and analysis is needed in order to quantitatively understand from an equity and social justice perspective how bail is being used and how it is impacting defendants in King County. Such an analysis would be enhanced by an integrated approach which uses data from the Prosecuting Attorney’s Office, the Courts, and the Department of Adult and Juvenile Detention (DAJD).  [3:  All of the data in this analysis is from the Department of Adult and Juvenile Detention] 


Data tables supporting these bullets can be found in Attachments 7 through 13:

· The pre-sentence average daily population between October 2017 and September 2018 is 79 percent (1,670)[footnoteRef:4] of the total daily average population of 2,119. [4:  This includes instances where pre-sentence time served counts towards time served post-conviction, inmates with post-sentence holds from the Department of Corrections, and investigation holds. ] 


· Based on bookings, 50 percent of the pre-sentence bookings are misdemeanors, 13 percent are investigations,[footnoteRef:5] and 36 percent are felonies.[footnoteRef:6]  (Attachments 8 and 9) [5:  An investigation hold is when a defendant is held pending further police investigation and potential PAO filing of charges. Defendants can be held up to 72 hours on an investigation hold.]  [6:  The data reflects charges at the time booking. If a felony is reduced to a misdemeanor, for purposes of this analysis it is considered a felony.] 


· Based on average daily population, 87 percent of pre-sentence inmates are in custody on felony charges, 12 percent on misdemeanor charges, and one percent on probable cause holds[footnoteRef:7]. (Attachment 7) [7:  Arrest with the expectation of charges being filed] 


(Note: the significant difference between the number of bookings and the average daily population reflects the fact that while many more misdemeanors than felonies are booked, misdemeanors are released much faster and thus lower the percentage of misdemeanants in the average daily population is lower.)

· The largest share (49 percent) of pre-sentence misdemeanants are under the jurisdiction of the Seattle Municipal Court. (Attachment 10)

Preliminary data for Violent versus Non-Violent Offenses in Pre-Sentence Population

Council staff requested DAJD report pre-sentence average daily population by violent or non-violent offense. DAJD does not normally characterize the data in this way. To respond to this request, DAJD categorized offenses as violent or non-violent using what they consider to be common, colloquial understanding of which offenses are considered “violent.”[footnoteRef:8] Thus, the DAJD categorizations may differ from statutory definition of a violent crime in RCW 9.94A.035. The statute considers only Class A and specified other felonies as “violent.” DAJD categorized all misdemeanor assaults and felony assaults as “violent.”  [8:  The following offenses as violent: assault, homicide, robbery, sex-crimes, domestic violence. (The category of “Domestic Violence” is for violations of a domestic violence protection order, not for all charges which carry a domestic violence indicator. So, all Assault IV DV would show up in the Misdemeanor Assault category, not the domestic violence category.)  The following offenses are classified as Non-violent: prostitution, drugs, criminal trespass, drugs, criminal trespass, non-compliance, other (about 1/3 are harassment charges), property, traffic (non-alcohol)] 


Using the DAJD categorization, 42 percent of pre-sentence average daily population are charged with a violent offense and 58 percent are charged with a non-violent offenses. (Attachment 7) However, there is some uncertainty with the accuracy of these numbers because these numbers assume that 302 felonies (18 percent of ADP pre-sentenced population) that are classified as “other” are non-violent. DAJD reports these “other offenses” were problematic to classify. They are a mix of harassment charges, data entry errors, and offenses that don’t fit the standard categories. The PAO expressed some concern that some of “other” charges may be violent. To address this concern, council staff ran additional calculations assuming that 150 of these felony “other” offenses are considered “violent.” In doing so, the percentage of pre-sentence ADP with a violent offense increases to 51 percent and the percentage with non-violent offenses is reduced to 49 percent. Further manual review of these 302 felonies would be necessary in order to get an accurate count.  

Length of Stay Total Population



· Of the 16,972 total misdemeanant bookings, 12,792 (75%) were released within 3 days and 41 stayed 6 months or longer. (Attachment 11)

· Misdemeanant defendants were held for a median of 1 day or an average of 4 days. For felonies, the average pre-sentence length of stay was 45 days and a median of 12 days. (Attachments 11 and 12)

· Of the 14,514 total felony bookings, 3750 were released in 3 days and 795 stayed longer than 6 months. (Attachment 12)

From Jail Back into the Community   ‘Reentry’ refers to the process of transition of individuals from jail back into the community after leaving incarceration.  In King County, a significant proportion of those booked into jail have substance use disorder, are mentally ill, have been homeless, and have no work or other financial resources.  As a consequence, successful reintegration for these individuals back into the community from jail requires that the released individual obtains stable housing and employment; receives services for and works toward mental health and/or chemical dependency recovery; and, is provided with the tools to not to engage in future criminal behavior, such as education, therapy, and transition services. Reentry programs typically direct resources at one or more of these specific areas of need.[footnoteRef:9]  As noted above, most persons who are booked into County facilities are released back into the community, either while awaiting adjudication or after the completion of a sentence.   [9:  Offender Reentry, National Institutes of Justice, U.S. Department of Justice, https://nij.gov/topics/corrections/reentry/Pages/welcome.aspx . ] 


Addressing the needs of vulnerable populations has been a priority in King County over many years. The result is that the County has worked to develop the resources upon which a comprehensive and well-coordinated reentry system can be built. For example, the Adult Justice Operational Master Plan (AJOMP) was approved by the King County Council in July 2002,[footnoteRef:10] in order to reduce the use of the King County Jail by placing specific policies on how secure detention could be used, restricting the use of the jail to offenders who are a public safety or flight risk or offenders who have failed other intermediate sanctions. The County also created the Department of Adult and Juvenile Detention’s Community Corrections Division (CCD) and the Community and Human Services Division’s Criminal Justice Initiative.[footnoteRef:11]  Established in 2002, CCD operates a range of programs, including Work Education Release, Electronic Home Detention, Community Center for Alternative Programs (CCAP), Community Work Program, and Helping Hands Program.[footnoteRef:12]  [10:  Ordinance 14430.]  [11:  Ordinance 14561, Section 8, Adopted December 16, 2002.  K.C.C. 2.16.122.]  [12:  Community Corrections Division—Alternatives and Services, Department of Adult and Juvenile Detention, http://kingcounty.gov/depts/jails/community-corrections/programs.aspx ] 


Another major direction developed as part of the AJOMP process was the stated policy requiring coordination of law and justice agencies to promote integration of human and health services to reduce jail secure detention population and to achieve lower rates of recidivism. The adopted policies and recommendations of the Adult and Juvenile Justice Operational Master Plans, the Framework Policies for Human Services, the Veterans and Human Services Levy, and the Mental Illness and Drug Dependency Plan, and the County’s Strategic Plan attempt to coordinate human services and criminal justice activities together to reduce recidivism (many of these initiatives measure a human services’ efficacy by measuring reductions in the program’s clients use of jail).[footnoteRef:13]  [13:  Ordinance 14430, Section 5.] 


In developing the 2014 Budget, the Executive made a request for a TLT to coordinate recidivism reduction and reentry projects across the County, develop a reentry/recidivism strategy, and evaluate existing projects for unknown and unintended equity and social justice affects in the Office of Performance, Strategy and Budget (PSB).  The Council approved the request and that position has subsequently become permanent.  

Since the creation of the position, the program manager has established the Recidivism and Reentry Policy Work Group, comprised of county, state, and community representatives that have been meeting to understand best practices, identify governmental/community resources, county strengths/weaknesses, and ultimately plan to use these efforts to develop a work plan for the county.   

In 2015 the council authorized and funded DAJD to procure an information technology solution that will allow it to track and evaluate individuals leaving secure detention to improve program outcome and develop new alternatives that reduce recidivism.  DAJD and the Office of the Executive recommended to the King County Recidivism Reduction and Reentry Policy Work Team that the development of such an IT system would need to include the evidence-based principles that are known to reduce recidivism. The theory of change for this work is known as the Principle of Risk-Need-Responsivity.[footnoteRef:14] The initial step in this work is to fully assess individual needs so that programs, intervention and treatment matching can occur, which is shown to produce better client outcomes. [14:   James Bonta and D.A. Andrews, “Risk-Need-Responsivity Model for Offender Assessment and Rehabilitation,” Public Safety Canada, 2007.] 


To develop this system, the County entered into a contract with the Washington State University (WSU) - Institute for Criminal Justice, to develop a validated instrument that could address multiple King County criminal justice system needs and provide a variety of reporting functions. Using over 10,000 King County client records from DAJD and state Office of the Administrator of the Court, WSU developed a county-specific tool that provides the foundation for implementing evidence based interventions and meets the IT requirements to track and evaluate individual outcomes.  

The new system will allow Personal Recognizance (PR) Investigators at the jail to conduct the PR Interview using a new standardized process and questionnaire. This work provides the Personal Recognizance Court Report—given to judges--which includes the same data that the courts currently receive from Court Services yet in an updated and more user friendly format.  In addition, at intake for CCAP Enhanced, CCAP Case Workers administer the Needs Screen prior to program assignment. The Needs Screen generates an individualized report that is used by CCAP to make needs based referrals and recommendations for program dosage (intensity).  Also, Jail Health Release Planners will complete the Needs Screen and use that information in developing appropriate, needs based community release plans.  Finally, DAJD Program Staff, are making plans to complete the Needs Screen as the initial part of referral to jail based programs.


ATTACHMENTS
1. Josh Kelety, Locked Up and Poor Seattle Weekly, September 25, 2018 
2. Judge Theresa Doyle, reference list of materials related to bail reform, judicial implicit bias, and risk assessment. 
3. Washington Court Rule 3.2 
4. Judge Theresa Doyle, Fixing the Money Bail System, King County Bar Bulletin (April 2016)
5. Jason Tashea, Text Message reminders are a cheap and effective way to reduce pretrial detention, ABA Journal (July 17, 2018)
6. List of budget investments impacting re-entry or pretrial
7. King County average daily pre-sentence jail population by offense type and category between October 2017 and September 2018
8. King County jail number of  misdemeanor releases by offense type and sentence status between October 2017 and September 2018
9. King County jail number of felony releases by offense type and sentence status between October 2017 and September 2018
10. Average daily pre-sentence jail population by court and offense type between October 2017 and September 2018
11. King County jail number of misdemeanor releases by offense type, sentence status, and length of stay between October 2017 and September 2018
12. King County jail number of felony releases by offense type, sentence status, and length of stay between October 2017 and September 2018
13. King County jail number releases by race and length of stay between October 2017 and September 2018
14. Patty Noble-Desy Reentry Talking Points




INVITED

1. [bookmark: _GoBack]Theresa B. Doyle, Judge, King County Superior Court
2. Anita Khandelwal, Director, Department of Public Defense
3. Mark Larson, Chief Deputy Criminal Division, Prosecuting Attorney’s Office
4. Patty Noble-Desy, Recidivism Reduction and Reentry – Senior Project Manager, Office of Performance, Strategy & Budget
5. Sean O’Donnell, Chief Criminal Judge, King County Superior Court
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