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SUBJECT

Proposed Ordinance 2018-0310 would extend a current moratorium on establishment of commercial nonnative salmon net pen facilities in unincorporated King County.

SUMMARY

Following a failure of a commercial net pen in north Puget Sound in 2017, the Council adopted a 6-month moratorium on new net pen facilities for nonnative salmon within unincorporated King County.  The Council subsequently adopted a 6-month extension, which expires November 27, 2019.  Proposed Ordinance 2018-0310 would extend the moratorium until May 27, 2019.The Executive continues work to complete a required update to the Shoreline Master Program, to complete a review of the County’s current policies and regulations related to net pen moratoriums, and to incorporate new state law and associated guidance from state agencies.  The update to the Shoreline Master Program is expected to be transmitted to the Council in early 2019, with anticipated adoption by Council in the second quarter of 2019.

BACKGROUND 

History

In August 2017, a commercial net pen operated by Cooke Aquaculture failed, releasing up to 263,000 Atlantic salmon into Puget Sound.[footnoteRef:1] Subsequent to that failure, the state of Washington passed House Bill 2957,[footnoteRef:2] which, in part, phases out the four remaining net pen facilities in 2022 and prohibits new commercial nonnative finfish aquaculture in state waters. [1:  The State of Washington released a report in January 2018 documenting the failure of the net pen facility and a review of the response by Cooke Aquaculture and the state agencies.  This report can be found here: https://www.dnr.wa.gov/sites/default/files/publications/aqr_cypress_investigation_report.pdf?vdqi7rk ]  [2:  House Bill 2957 can be found here: http://lawfilesext.leg.wa.gov/biennium/2017-18/Pdf/Bills/Session%20Laws/House/2957.SL.pdf ] 


At the County level, on November 27, 2017, the Council passed a 6-month moratorium on commercial nonnative salmon net pen aquaculture facilities. This moratorium was adopted pursuant to the Shoreline Management Act, RCW 90.58.590.[footnoteRef:3] Findings adopted in this ordinance cited the impact of net pen facilities on Puget Sound’s native salmon species when the facilities have a failure and release nonnative salmon species into the Sound. [3:  Ordinance 18617] 


In January 2018, the Executive filed the work plan required under the moratorium, which outlined the needed work to review the aquaculture provisions in the County’s Code (see Attachment 4). The work plan also outlines the areas that the Executive will study to respond to the moratorium and provides a timeline for the review and development of recommendations to be transmitted to Council.  

After the filing of this work plan, the Council adopted an extension to the moratorium, extending its expiration from May 27, 2018 to November 27, 2018.[footnoteRef:4] [4:  Ordinance 18736] 


Current Code

King County Code (K.C.C.) 21A.25.100 establishes the water-related uses allowed within the shoreline environments.  “Commercial salmon net pens” are permitted with a Shoreline Conditional Use Permit in every shoreline environment, except the Natural Environment.  In all cases, the development conditions that apply include:

	  2.a.  The supporting infrastructure for aquaculture may be located landward of the aquaculture operation, subject to the limitations of K.C.C. Title 21A.
	    b.  The aquaculture operation must meet the standards in K.C.C. 21A.25.110.
	    c.  In aquatic areas adjacent to the residential shoreline environment, net pen facilities shall be located no closer than one thousand five hundred feet from the ordinary high water mark of this environment, unless the department allows a specific lesser distance that it determines is appropriate based upon a visual impact analysis.  Other types of floating culture facilities may be located within one thousand five hundred feet of the ordinary high water mark if supported by a visual impact analysis.
	    d.  In aquatic areas adjacent to the rural shoreline environment, net pen facilities shall be located no closer than one thousand five hundred feet from the ordinary high water mark of this environment, unless the department allows a specific lesser distance that it determines is appropriate based upon a visual impact analysis.
	    e.  In the natural shoreline environment and aquatic areas adjacent to the natural shoreline environment, limited to aquaculture activities that do not require structures, facilities or mechanized harvest practices and that will not alter the natural character of the site or alter natural systems or features.
 


[bookmark: _GoBack]Further, K.C.C. 21A.25.110. states, in part:

	H.  Noncommercial salmon net pen facilities that involve minimal supplemental feeding and limited use of chemicals or antibiotics as provided in subsection G. of this section may be located in King County waters if they are:
	  1.  subsistence salmon net pens operated by tribes with treaty fishing rights;
	  2.  for the limited penned cultivation of wild salmon stocks during a limited portion of their lifecycle to enhance restoration of native stocks; or
	  3.  implemented as mitigation for a development activity.

…

	X.  Commercial salmon net pens shall meet the following criteria and requirements:
	  1.  Each commercial salmon net pen application shall provide a current, peer-reviewed science review of environmental issues related to salmon net pen aquaculture;
	  2.  The department shall only approve a commercial salmon net pen application if the department determines the scientific review demonstrates that the project construction and activities will achieve no net loss of ecological function in a manner that has no significant adverse short-term impact and no documented adverse long-term impact to applicable elements of the environment, including, but not limited to, habitat for native salmonids, water quality, eel grass beds, other aquaculture, other native species, the benthic community below the net pen or other environmental attributes;
	  3.  The department's review shall:
	    a.   include an assessment of the risk to endangered species, non-endangered species, and other biota that could be affected by the net pen; and
	    b.  evaluate and model water quality impacts  utilizing current information, technology, and assessment models.  The project proponent shall be financially responsible for this water quality assessment;
	  4.  Commercial salmon net pens shall be designed, constructed and maintained to prevent escapement of fish in all foreseeable circumstances, including, but not limited to, tide, wind and wave events of record, floating and submerged debris, and tidal action;
	  5.  Commercial salmon net pens shall not be located:
	    a.  within three hundred feet of an area containing eelgrass or a kelp bed;
	    b.  within one thousand five hundred feet of an ordinary high water mark; or
	    c.  in a designated Washington state Department of Natural Resources aquatic reserve.
	  6.  A commercial salmon net pen may not be used to mitigate the impact of a development proposal; and
	  7.  The conditional use permit for commercial salmon net pen must be renewed every five years.  An updated scientific review shall be conducted as part of the renewal and shall include a new risk assessment and evaluation of the impact of the operation of the salmon net pen during the previous five years.  

Current Status and Next Steps

The Executive is currently developing the state-required periodic update to the Shoreline Master Program, which is expected to be transmitted to the Council in the first quarter of 2019, with an adopted plan required to be sent to the Department of Ecology by June 30, 2019.

The results of the study required by the moratoriums’ work plan (see Attachment 4), are expected to be included in the periodic update that the Council will review next year.  The study and updated Shoreline Master Program will incorporate the changes to the law made by the state legislature and state agency guidance on planning for net pen facilities, which were issued within the past year.

ANALYSIS

RCW 90.59.590 authorizes local governments to adopt a moratorium under the Shoreline Management Act, subject to certain criteria.  The Council has previously adopted an initial moratorium and one extension of the moratorium.  The current extension expires on November 27, 2018.  

Proposed Ordinance 2018-0310 would extend the moratorium for an additional six months, through May 27, 2019.  It is anticipated that the update to the Shoreline Master Program will have been adopted by the Council before that date.  RCW 90.58.590 authorizes two extensions; this Proposed Ordinance would be the second extension.  The RCW also requires that if a moratorium is in affect when a proposed master program is submitted to DOE, the moratorium shall remain in effect until DOE takes action to approve the County’s Shoreline Master Program update, or six months after the County transmits the update to DOE, whichever is less. 

ATTACHMENTS

1. Proposed Ordinance 2018-0310
2. Transmittal Letter
3. Fiscal Note
4. Report 2018-RPT0018 Work Plan for Ordinance 18617
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1. Megan Smith, Director of Climate and Energy Initiatives, Executive’s Office
2. Christine Jensen, Legislative Policy Analyst, DPER
3. Josh Baldi, Division Director, Water and Land Resources, DNRP
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