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Metropolitan King County Council
Committee of the Whole



STAFF REPORT

	Agenda Item:
	8
	Name:
	Jenny Giambattista 

	Proposed No.:
	2018-0256
	Date:
	June 20, 2018




SUBJECT

An ordinance relating to discrimination, harassment and inappropriate conduct in the King County workplace and adding a new chapter to K.C.C. Title 3. 

SUMMARY

Proposed Ordinance 2018-0256 would add a new policy statement in code prohibiting discrimination, harassment, and inappropriate conduct in the King County workplace. Additionally, the proposed ordinance would require the Executive and each entity managed by a separately elected official to revise current policies or develop new policies, procedures, and recommendations for a training plan to prevent and respond to discrimination and harassment, including sexual harassment, and inappropriate conduct. Proposed Ordinance 2018-0256 sets forth the major components to be included in the policies and procedures and would require the Executive and each entity managed by a separately elected official to transmit options (including costs) for employee training on recognizing and preventing discrimination and harassment in the workplace. Additionally, it would require the policies, procedures, and training plans developed by the Council and other entities managed by separately elected officials to specifically address how to respond to complaints involving their elected officials. 

The policies, procedures and training recommendations would be required to be transmitted to the Council by September 24, 2018. 

The proposed ordinance requires the Executive and entities managed by separately elected officials to report biennially on the number of complaints by department and the type of complaint.



BACKGROUND 

It is against federal[footnoteRef:1], state[footnoteRef:2], and local[footnoteRef:3] laws to discriminate, harass, or retaliate in employment on the basis of an employee’s race, color, age, gender, marital status, sexual orientation, religion, ancestry, national origin, veteran status, or disability.[footnoteRef:4]  [1:  Title VII of the Civil Rights Act and other federal laws]  [2:  Ch. 49.60 RCW Washington State Law Against Discrimination]  [3:  For unincorporated King County and King County government, King County Code Chapter 12.18. KCC Fair Employment Practices]  [4:  The specific list of protected classes includes some variations between federal, state, and local laws. See Table 1 in this staff report ] 


To ensure compliance with laws and reduce liability in the event of litigation, employers develop policies and procedures to provide employees and management with guidance and resources on how to address questions and concerns about discrimination, harassment, and retaliation. However, as noted in the 2016 EEOC “Report of the Co-Chairs of the EEOC Select Task Force on the Study of Harassment in the Workplace” workplace harassment remains a persistent problem.[footnoteRef:5] [5:  Report of the Co-Chairs of the EEOC Select Task Force on the Study of Harassment in the Workplace] 


Equal Employment Opportunity Commission Select Task Force on the Study of Harassment in the Workplace 

The 2016 EEOC “Report of the Co-Chairs of the EEOC Select Task Force on the Study of Harassment in the Workplace” (Attachment 2) is a detailed discussion on harassment prevention in the workplace. The Select Task Force was comprised of 16 members, including representatives of academia from various social science disciplines; plaintiff and defense attorneys, employers and employee advocacy groups; and labor unions. The report seeks to address the following question: 

With legal liability long ago established, with reputational harm from harassment well known, with an entire cottage industry of workplace compliance and training adopted and encouraged for 30 years, why does so much harassment persist and take place in so many of our workplaces? After 30 years, is there something we’ve been missing? 

The Task Force examined harassment broadly looking to identify prevention strategies that are not confined to the legal definitions of workplace harassment, but rather included examination of conduct and behaviors, which might not be “legally actionable,” but contributes to poor morale and if left unchecked, may set the stage of unlawful harassment.  

The following are the major findings and recommendations of the EEOC report:

· Workplace harassment remains a persistent problem based on the continuing number of harassment-based charges EEOC receives from employees each year. 
· Workplace harassment often goes unreported.
· Leadership and accountability are critical to preventing harassment and changing workplace culture.
· Training must change. Most of the training done over the last 30 years has not worked as a prevention tool, it’s been too focused on simply avoiding legal liability and teaching participants the specific legal standards that will make such conduct “illegal.” New and different approaches to training should be explored. The report identifies two training approaches. The first is “Bystander intervention training” —increasingly used to combat sexual violence on school campuses—which can empower co-workers and give them the tools to intervene when they witness harassing behavior, and may show promise for harassment prevention. The second is workplace “civility training” that focuses on promoting respect and civility in the workplace generally rather than focus on eliminating unwelcome or offensive behavior based on characteristics protected under employment non-discrimination laws.

The report includes detailed recommendations on designing an effective anti-harassment policy, developing training curricula, implementing complaint, reporting, and investigation procedures; creating an organizational culture in which harassment is not tolerated; ensuring employees are held accountable; and assessing and responding to workplace “risk factors” for harassment. 


King County’s Current Policies and Training Related to Discrimination and Harassment 
The Executive’s current discrimination and harassment policies, which apply to Executive branch departments as well as the Assessor’s Office, Elections, and the Sheriff’s Office[footnoteRef:6], was last revised and approved by Executive Sims in 2002 (Attachment 3). The Executive’s existing policy is focused on discrimination and harassment as defined by state and federal law and does not cover those behaviors that while not meeting the legal definitions of discrimination and harassment, may set the stage for unlawful discrimination and harassment.  [6:  King County Charter 350.20.50, 350.20.40, 350.20.10] 


According to HRD, the Executive staff have completed a new policy which is currently being shared with the County’s labor partners (Attachment 4). In addition, HRD is developing implementation materials for the new policy, including training and communications.  The revised policy goes beyond prohibiting legally prohibited behavior and also prohibits “inappropriate conduct.”

Currently, all new employees attend a new employee orientation, which covers a variety of topics, including discrimination and harassment policies. The module on preventing discrimination and harassment is scheduled for 10 to 15 minutes. For existing employees, each department decides on how often discrimination and harassment training is offered and the content of the curriculum. All employees have access to an online course, which provides a basic overview of discrimination and harassment. 
The Council, PAO, King County Superior Court, and King County District Court have developed their own policies and procedures on discrimination and harassment. (See Attachments 5, 6, 7, and 8 for a copy of each agency’s policy.) 

ANALYSIS

The analysis below discusses each of the significant components of the legislation. 

Nondiscrimination, antiharassment, and inappropriate conduct statement in code (Lines 62-72) 

Proposed Ordinance 2018-0256 would add a new section to Title 3 (Personnel) of the King County Code. It includes the following policy statement on lines 62-72. “It is the policy of King County to promote a respectful, nondiscriminatory work environment, free of behavior that is illegal or contributes to interpersonal conflicts, poor performance or poor morale.  Therefore, King County prohibits discrimination and harassment, including sexual harassment, and inappropriate conduct, toward any employee on the basis of the employee's race, color, gender, age, creed, disability, marital status, national origin, religion, pregnancy, gender identity or expression, domestic violence victimization, sexual orientation, honorably discharged veteran or military status, use of a service or assistive animal by a person with a disability, or any other status protected by federal, state or local law.  Additionally, King County prohibits retaliation of any kind against anyone who in good faith reports incidents of harassment, discrimination or inappropriate conduct.”



Currently, Title 3 does not include an antiharassment and discrimination policy statement.  However, Section 12.18.010 of the King County Code (Attachment 10) which applies to King County as an employer does include a policy prohibiting employment discrimination, but does not reference inappropriate conduct or retaliation. In addition, Section 12.18.010 includes a more limited list of protected classes than the list included in Proposed Ordinance 2018-0256. (See Table 1 for a comparison.)

Inappropriate Conduct 
The inclusion of “inappropriate conduct” in the proposed ordinance would expand the type of behavior that is prohibited in the workplace beyond behavior that only meets the legal definition of discrimination and harassment. The Executive’s current policy dated July 1, 2002 does not include reference to inappropriate conduct, but Executive staff report it will be included in the Executive’s revised policies.  (The term “inappropriate conduct” is in the Council’s current discrimination and harassment policies developed in 2011 (Attachment 5).

The term “inappropriate conduct” has not been defined in state or federal laws. An example of a definition is below from the revised version of the Executive’s policies. 

Inappropriate Conduct is conduct that, while not rising to the level of unlawful discrimination or harassment, communicates a hostile, derogatory or negative message about persons based on protected status.  Inappropriate conduct can be either verbal or nonverbal and includes slights, insults and other conduct that a reasonable person would find offensive.  

Protected Classes
As proposed, the ordinance includes a broader list of protected classes than currently in King County Code section 12.18.010. A “protected class” refers to a group of people with a common characteristic who are legally protected from employment discrimination on the basis of that characteristic. The list included in the Proposed Ordinance 2018-0256 was developed in consultation with the PAO, HRD, and Councilmember Kohl-Welles. 

The table below compares the protected classes at the federal, state, and local level with Proposed Ordinance 2018-0256. The list of protected classes in Proposed Ordinance 2018-0256 is substantively different from King County Code 12.18.010 in that the proposed ordinance includes creed, sex, gender identity or expression, genetic information, honorably discharged or veteran or military status, and domestic violence victimization. It excludes ancestry and families with children. Proposed Ordinance 2018-0256 also allows for protection for “any other status protected by federal, state, or local law.” 
Table 1
Protected Classes included in State, Federal, and Local laws 
	Words used to described “protected class”
	State[footnoteRef:7] [7:  RCW 49.60.0101] 


	Federal[footnoteRef:8] [8:  Title VII and related laws ] 


	King County Code[footnoteRef:9] 12.18.010 [9:  KCC 12.18.010] 

	PO 2018-0256

	Race
	
	
	
	

	Creed
	
	no
	no
	

	Religion
	no
	
	
	

	Color
	
	
	
	

	National Origin
	
	
	
	

	Ancestry
	no
	no
	
	no

	Families with Children
	
	no
	no
	no

	Pregnancy
	no
	
	no
	

	Sex
	
	
	no
	

	Gender
	no
	no
	
	

	Marital Status 
	
	no
	
	

	Sexual Orientation
	
	
	
	

	Gender Identity or Expression
	no
	 gender identity
	no
	

	Age
	
	40 or over
	
	

	Genetic Information
	no
	
	no
	

	Honorably Discharged Veteran or Military Status 
	
	no
	no
	

	Disability 
	Presence of any sensory, mental, or physical disability
	
	
	

	The use of a trained dog guide or service animal by a person with a disability 
	
	no
	use of a service or assistive animal by an individual with a disability
	Use of a service animal by a person with a disability

	Domestic Violence Victimization
	no
	no
	no
	




If Proposed Ordinance 2018-0256 is adopted, the Council may wish to consider separate legislation to align King County Code 12.18.010 with the listing of protected classes in Proposed Ordinance 2018-0256.

Requires revised or new policies and procedures. (Lines 73-138) 

Proposed Ordinance 2018-0256 would require the Executive and each entity managed by a separately elected official to revise current policies and procedures or develop new policies and procedures. The proposed ordinance specifies that the policies and procedures should reflect the recommendations included in the 2016 Report of the Co-Chairs of the EEOC Select Task Force on the Study of Harassment in the Workplace. 

The specific requirements for the policies and procedures are included in the text box below. These requirements largely reflect the recommendations outlined in the report by the EEOC Select Task Force on the Study of Harassment in the Workplace (Page 38 of Attachment 2). 

	1.  Definitions of discrimination and harassment, including sexual harassment, and inappropriate conduct;
2.  A clear and easy-to-understand antiharassment policy that includes:
	    a.  a description of prohibited conduct, including examples;
	    b.  a statement that the reporting system will provide a prompt, thorough and impartial investigation;
	    c.  a statement that the identity of an individual who submits a report, a witness who provides information regarding a report and the subject of the complaint, will be kept confidential to the extent possible;
	    d.  an assurance that King County will take prompt and proportionate corrective action if it determines that harassment or discrimination has occurred;
	    e.  an assurance that an individual who submits a report or a witness who provides information regarding a report will be protected from retaliation; and
	    f.  a statement that any employee who retaliates against any individual who submits a report or provides information regarding a report will be disciplined appropriately;
3.  A description of a reporting system for employees who experience workplace discrimination and harassment, including sexual harassment, and inappropriate conduct as well as those who observe such behavior.  The reporting system shall provide multiple options for reporting such behavior, including county, state and federal reporting options, as well as an informal mechanism, such as the county's employee assistance program, that allows employees to make inquiries and to resolve issues informally when appropriate;
4.  Investigation guidelines for departments on how to handle a complaint and specialized training for those handling complaints; and
5.  A plan to require managers and supervisors to promote an inclusive and respectful workplace culture that is free of discrimination and harassment, including sexual harassment, and inappropriate conduct.  The executive and each entity managed by a separately elected official shall assist each manager and supervisor with compliance with this subsection B.5. and evaluate their progress and performance either independently or as part of the agency's performance evaluation process.




Informal reporting
“Informal reporting mechanisms” are not referenced in the EEOC report. It is included as a requirement in the proposed ordinance in order to provide options for those employees who would like to talk to someone, but for a variety of reasons they may not to want to report an incident to a supervisor or manager. The Employee Assistance Program (EAP) is listed in the proposed ordinance as an option for an informal reporting mechanism. The EAP is an existing county service available to all employees that offers confidential, free, assistance to employees for work related problems. 

Entities Managed by Separately Elected Officials  
As noted above, Proposed Ordinance 2018-0256 would require policies, procedures, and training options from each entity managed by a separately elected official. The intent of this requirement is that all county employees will be covered by a policy that has the same characteristics. 

The presiding judges of the King County Superior Court and the King County District Court have noted that while the subject matter of the proposed ordinance addresses is extremely important, it would not be appropriate for the legislative branch to direct the training and reporting requirements of the judicial branch because of the constitutional mandate of a separation of powers, keeping the judiciary independent of the other branches of government. The courts have adopted their own policies and procedures to address these serious issues. (See Attachment 7 for King County District Court policies and an e-mail from Presiding District Court Judge Donna Tucker. See Attachment 8 for King County Superior Court policies.)



Training Recommendations (Lines 114-138). 
Proposed Ordinance 2018-0256 requires the Executive and agencies managed by separately elected officials to develop options for employee training on recognizing and preventing discrimination and harassment, including sexual harassment and inappropriate conduct. Training may be phased in over time. All of the transmitted training plan options must include cost estimates and incorporate training intended to foster an equitable, respectful, and inclusive workplace for all employees (Lines 122-124).

At least one of the options must propose a plan that includes all of the following: 

a) In-person or interactive on-line training (Line 126). 

b) A plan to address the specific needs of workplaces considering the risk factors of discrimination and harassment, including those identified in the 2016 EEOC report such as the presence of a disproportionate number of males among its employees and youth employed in the workplace (Lines 127-132). (The risk factors of harassment and discrimination are discussed on page 25-30 of the 2016 EEOC Report.[footnoteRef:10]) [10:  EEOC Select Task Force on the Study of Harassment in the Workplace identifies the following risk factors that might put a workplace more at risk for harassment: homogenous workforce, workplaces where some workers do not conform to workplace norms, cultural and language differences in the workplace, coarsened social discourse outside the workplace, workforces with many young workers, workplaces with “high value” employees, workplaces with significant power disparities, workplaces that rely on customer service, workplaces where work is monotonous or consists of low-intensity tasks, isolated workplaces, workplace culture that tolerate or encourage alcohol consumption, decentralized workplaces ] 


c)  Training for supervisors and managers that specifically addresses power dynamics (Line 133-134). 

	d) A plan to partner with unions representing county employees so unions are aware of county policies and procedures and are encouraged to foster an environment that is that free from discrimination, harassment and inappropriate conduct (Lines 135-138). 

Complaints against by Separately Elected Officials  
As noted above, Proposed Ordinance 2018-0256 would require policies, procedures, and training options from each entity managed by a separately elected official. For the Council, the proposed ordinance would require the policies, procedures and training plan recommendations developed by the Council shall specifically address the power dynamics of the legislative branch and how to respond to and prevent complaints involving councilmembers (Lines 139-141). Agencies headed by separately elected officials are also required to develop policies and training to address how to respond to complaints by employees that involve their elected officials (Lines 141-143). 



Timing (Lines 144 to 150) 
Proposed Ordinance 2018-0256 requires the transmittal of the policies, procedures, and training options by September 24, 2018. The date was selected to correspond to the Council’s budget deliberation process so that the Council could consider any requests for additional funding for training as part of the 2019-2020 budget adoption process.  

Reporting requirements (Lines 151-167) 
Proposed Ordinance 2018-0256 would require the Executive and entities managed by separately elected officials to report biennially on the number of complaints by department and the type of complaint by protected class. The executive, although not required by code, does report in the Affirmative Action/Equal Employment Opportunity (AA/EEO) report on the number of complaints and the status of those complaints involving a legal claim filed against the County.[footnoteRef:11] However, as of the writing of this staff report, the level of consistency of the reporting across departments was not clear. Furthermore, the information reported does not consistently include data from entities managed by separately elected officials. (See Attachment 11 for the data reported as part of the 2018 AA/EEO report.)  [11:  Legislative record: 2018-0263 Equal Employment Opportunity/Affirmative Action Plan for 2018-2021] 


Proposed Ordinance 2018-0256 would also require the Office of Civil Rights to report on number of complaints and the type of complaint by protected class.  This information is currently collected by the Office of Civil Rights, but not reported to the Council. 

AMENDMENT

A striking amendment will be distributed at committee.
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1. Proposed Ordinance 2018-0256
2. Report of the Co-Chairs of the EEOC Select Task Force on the Study of Harassment in the Workplace
3. Executive’s Nondiscrimination and Anti-Harassment Policy and Procedures (2002) 
4. Revised Executive policy: Nondiscrimination, Anti-Harassment, and Inappropriate Conduct Policy, Procedures, and Responsibilities
5. Legislative Branch Policies and Procedures Against Unlawful Harassment and Discrimination
6. Prosecuting Attorney’s Office policies
7. King County District Court policies and e-mail from Presiding Judge Tucker
8. King County Superior Court policies
9. A comparison of harassment and discrimination timelines
10. KCC 12.18.010
11. Complaint data from the 2018 AA/EEO Report 
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1. Jay Osborne, Director, Human Resources Management Division
2. Whitney Abrams, Chief People Officer, King County Executive
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