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COMMITTEE ACTION

Proposed Substitute Ordinance 2016-0520.2 passed out of the Budget and Fiscal Management Committee on March 8, 2017, with a “Do Pass” recommendation. The ordinance was amended in committee with Amendment 1, which replaces the transmitted Attachment A, Lease Agreement, dated August 29, 2016, with Attachment A, Lease Agreement, dated March 6, 2017. Of note, this revised lease agreement was approved by the Suquamish Tribal Council and signed by the Chairman on March 6, 2017.

In short, the revised lease agreement, dated March 6, 2017 makes the following changes subsequent to Council analytical and legal review of the transmitted lease agreement:
· Adds an exhibit depicting the Property, Site and Exclusive Use Area; 
· Clarifies Lessee’s exclusive use area on the Site;
· Revises utilities provision to reflect that utilities for operation of the Lessee’s Communication Facilities will be obtained from a servicing utility provider and not furnished by the Lessor;
· Revises Exhibit A to include a legal description of the Property in addition to a legal description of the Indianola Forest and cell tower Site; 
· Updates dates in Exhibit C regarding rate schedule;
· Makes technical changes to several sections to refine language in the lease to ensure clarity and internal consistency of defined terms and terms of the lease.
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Proposed Ordinance 2016-0520 relates to a lease agreement for the Suquamish radio tower site (Site) located on the Port Madison Indian Reservation in Indianola, Washington to implement the Puget Sound Emergency Radio Network (PSERN) project.

SUMMARY

The proposed ordinance would approve a lease agreement between King County and the Suquamish Tribe of the Port Madison Indian Reservation related to implementation of the Puget Sound Emergency Radio Network (PSERN) project. The proposed lease agreement would have an initial term of 25 years and could be extended for an additional 25-year term or for a term of less than 25 years by mutual agreement. The lease would have a $34,101 annual rent with 2.25% annual rent escalations. Under the proposed lease, King County would attach radio and microwave antennas to an existing radio communications tower and install a shelter, equipment, backup generator and a new fuel tank with a foundation on the Site. The one-time costs associated with the Site improvements are estimated at $353,000. Ongoing Site costs (operating expenses) for utilities and fuel are estimated at $7,000 annually. 

BACKGROUND 

Puget Sound Emergency Radio Network (PSERN)

On April 28, 2015, King County voters approved a nine-year, $273 million property tax levy to fund the Puget Sound Emergency Radio Network (PSERN). PSERN, once completed, will replace and upgrade the nearly 20-year old King County Emergency Radio Communications System, known as KCERCS, which is used to dispatch responders to incidents and allow responders to communicate with each other at those incidents. Of note, the vendor for the current countywide emergency radio network has indicated it will no longer provide existing system support after 2018.

Countywide, the current emergency radio communications system (KCERCS) consists of more than two dozen transmitter sites and multiple interconnecting microwave and fiber systems, and it supports over 100 agencies and approximately 17,000 radio users (each with a portable radio handset and/or installed mobile radio in a vehicle). KCERCS is jointly owned by King County, the City of Seattle, Valley Communications Center (ValleyCom), and the Eastside Public Safety Communications Agency (EPSCA).[footnoteRef:1]   [1:  According to PSERN project staff, King County owns just under 50 percent of KCERCS, the City of Seattle and Eastside Public Safety Communications Agency owns approximately 25 percent each and ValleyCom owns approximately 10 percent.] 


King County has been chosen to implement PSERN, and the project is under the administrative management of King County Information Technology (KCIT).[footnoteRef:2] As noted, PSERN will replace the current countywide emergency radio network, improving and upgrading the network by providing increased system reliability, increasing coverage capacity (from 94 percent coverage to 97 percent coverage), and providing better security on the network. [2:  Ownership, operation, and maintenance of PSERN after completion is to be vested in a new, nonprofit organization governed by a Board of Directors per Ordinance 18074 (Council passed on June 29, 2015). ] 


On December 17, 2014, the Executive signed a $112 million, 20-year contract that made Motorola Solutions, Inc. (MSI), the vendor responsible for the design, development, implementation, testing and ongoing support and maintenance and upgrade of PSERN. As part of its radio communications system design, MSI identified approximately 52 radio tower sites that would meet the intended coverage areas of the PSERN project. Per the contract, the PSERN system vendor must meet specific performance criteria, including coverage and signal strength. 

Attachment 2 to this staff report provides a current list of the radio tower sites for which the County will be taking the lead on leasing for the PSERN project and identifies the leases Executive staff expect to transmit to King County Council in 2017. To date, the King County Council has received three leases, including Proposed Ordinance 2016-0520, and has reviewed and approved two of these leases (as noted in Attachment 2).

Suquamish Radio Tower Site

The Suquamish radio tower site (Site), located on the Port Madison Indian Reservation in Indianola, Washington (in Kitsap County), was identified by MSI as a site that would be suitable for the PSERN project. According to PSERN staff, MSI chose this site due to its existing coverage for the intended area. Leased space on the Site for PSERN would include 1,083 square feet of land plus space on the (existing) radio communications tower. The existing radio communications tower on the Site is owned, operated, and maintained by the Suquamish Tribe. Current tenants on the existing tower include the Suquamish Tribe, Kitsap County Central Communications (CENCOM), and Burlington Northern. 

As indicated in the Property Summary (Attachment 5), because the Site is located on Tribal property, the proposed lease would require the following government approvals: 

· Suquamish Tribal Council; 
· King County Council; and 
· Bureau of Indian Affairs, Department of the Interior.

As noted in the Property Summary, the transmitted lease was approved by the Suquamish Tribal Council and signed by the Chairman on August 29, 2016. Submission of the lease to the Bureau of Indian Affairs, Department of the Interior for approval would follow King County Council approval of the lease agreement (Proposed Ordinance 2016-0520). PSERN staff indicate that bids for the capital improvements (one-time costs described in Table 1 of this staff report) on the Site have been obtained, and the Site improvements would be built once the needed government approvals are obtained and the Lease is fully executed.

ANALYSIS

Under King County Code, any lease for the use of real property by the county with a term longer than five years must be approved by the Council before execution by the Executive.[footnoteRef:3] Proposed Ordinance 2016-0520 would approve a lease between the County and the Suquamish Tribe of the Port Madison Indian Reservation with an initial term of 25 years that could be extended for an additional 25-year term or for a term of less than 25 years by mutual agreement. The commencement date of the initial term of the proposed lease agreement would be the first day of the month after the Lessee begins construction of the Site improvements or 24 months after the effective date of the lease[footnoteRef:4] (whichever is earlier). The lease would have a $34,101 annual rent with 2.25% annual rent escalations. [3:  K.C.C 4A.100.070D.4(a)]  [4:  Per Section 2 (Term) of Attachment A (Lease Agreement) to Proposed Ordinance 2016-0520, as transmitted, the “Effective Date” of the proposed lease is the date the Lease is approved by the BIA and signed by both the Lessor and Lessee. ] 


Under the proposed lease, King County would attach four radio and two microwave antennas to the existing communications tower on the Site that is owned, operated, and maintained by the Suquamish Tribe, plus install a communications equipment shelter, five racks of equipment in the shelter, a backup generator and a new fuel tank with a foundation on the Site. The one-time costs associated with the Site improvements are estimated at approximately $353,000. Of note, the construction costs associated with the capital improvements at this location have been approved by Council.[footnoteRef:5] Ongoing Site costs (operating expenses) for utilities and fuel are estimated at $7,000 annually.  [5:  Ordinances 17993, 18074, 18075; PSERN Capital Fund 3361.] 


Table 1 below describes the Site costs, excluding rent, as proposed in the transmitted Fiscal Note (Attachment 4) and Property Summary (Attachment 5).

Table 1: Project Costs for the Suquamish Radio Tower Site

	Description
	One-time Estimated Costs
	Ongoing Estimated Costs (Annual)

	12’ x 30’ Communications Equipment (Prefabricated) Shelter and Foundation with a Backup (Emergency) Generator
	$135,000
	$0

	New Fuel Storage Tank with Foundation
	$38,000
	$0

	Construction
	$180,000
	$0

	Utilities/Fuel
	$0
	$7,000

	TOTAL:
	$353,000
	$7,000




The lease includes specific provisions related to dispute resolution (Section 33) and Tribal sovereignty (Section 32). A framework for resolving disputes is described in Section 33 of the transmitted lease that includes a specified process for direct discussions, mediation and/or binding arbitration, and arbitration award enforcement. Except to the extent of the Tribe's consent to the dispute resolution provisions in Section 33, nothing in the lease constitutes (or shall be construed as) a waiver of the Tribe’s sovereign immunity.[footnoteRef:6] The Tribal sovereignty provision (Section 32) is identified in the lease agreement as an "essential and indivisible' part of the lease agreement.  [6:  For example, the Tribe carries industrial insurance issued under the Sovereign Nation Workers’ Compensation and Employment Liability Insurance Policy; but it is not subject to the provisions of the state's industrial insurance requirements under RCW Title 51. As a result, the Lease’s Title 51 waiver found at section 18.D. is ineffective as to both parties, meaning that neither the County nor the Tribe waive any immunity from claims brought by their own employees, which are otherwise covered by a workers' compensation program. ] 
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