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ABOUT PEP

The Department of Homeland Security’s (DHS) Priority
Enforcement Program (PEP) enables DHS to work with
state and local law enforcement to take custody of

individuals who pose a danger to public safety before

those individuals are released into our communities. PEP
was established at the direction of DHS Secretary Jeh
Johnson in a November 20, 2014 memorandum, entitled
Secure Communities, that discontinued the Secure
Communities program. PEP focuses on convicted criminals
and others who pose a danger to public safety.

HOW IT WORKS

PEP begins at the state and local level when an individual
is arrested and booked by a law enforcement officer for a
criminal violation and his or her fingerprints are submitted
to the FBI for criminal history and warrant checks. This
same biometric data is also sent to U.S. Immigration and
Customs Enforcement (ICE) so that ICE can determine
whether the individual is a priority for removal, consistent
with the DHS enforcement priorities described in Secretary
Johnson’s November 20, 2014 Secure Communities
memorandum. Under PEP, ICE will seek the transfer of

a removable individual when that individual has been
convicted of an offense listed under the DHS civil
immigration enforcement priorities, has intentionally
participated in an organized criminal gang to further the
illegal activity of the gang, or poses a danger to national
security.

WHAT ARE DHS’ PRIORITIES FOR REMOVAL?
PEP builds upon the enforcement priorities set forth in the
November 20, 2014 Memorandum from DHS Secretary Jeh
Johnson entitled Policies for the Apprehension, Detention
and Removal of Undocumented Immigrants.

The memorandum can be found at:
http://www.dhs.gov/sites/default/files/publications/
14_1120_memo_prosecutorial_discretion.pdf.

HOW IS PEP DIFFERENT FROM SECURE COMMUNITIES?

PEP focuses on targeting individuals convicted of significant
criminal offenses or who otherwise pose a threat to public
safety. Under prior policy, detainers could be issued when an
immigration officer had reason to believe the individual was
removable and fell within one or more enumerated priorities,
which included immigration-related categories and having
been convicted of or charged with certain crimes.

Under PEP, ICE will only seek transfer of individuals in state
and local custody in specific, limited circumstances. ICE will
only issue a detainer where an individual fits within DHS’s
narrower enforcement priorities and ICE has probable cause
that the individual is removable. In many cases, rather than
issue a detainer, ICE will instead request notification (at least
48 hours, if possible) of when an individual is to be released.
ICE will use this time to determine whether there is probable
cause to conclude that the individual is removable.

oooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooooo

Under PEP, DHS will no longer use the Form 1-247 (Immigration
Detainer - Notice of Action) and will instead use two new forms:

Form 1-247N, Request for Voluntary Notification of Release of
: Suspected Priority Alien.

The Form I-247N requests the receiving local law enforcement
agency (LEA) notify ICE of the pending release from custody
of a suspected priority removable individual at least 48 hours
prior to release, if possible. The Form |-247N does not request
or authorize the LEA to hold an individual beyond the point at
which he or she would otherwise be released. Additionally, on
the Form [-247N, ICE must identify the enforcement priority
under which the individual falls.

Form 1-247D, Immigration Detainer - Request for Voluntary Action.

The Form 1-247D requests the receiving LEA maintain custody
of the priority individual for a period not to exceed 48 hours
beyond the time when he or she would have otherwise been
released from custody. On this form, ICE must identify the
enforcement priority under which the individual falls, as well

as the basis for its determination of probable cause. The LEA
must also serve a copy of the request on the individual in order
for it to take effect.

PUBLIC INFORMATION
ICE’s Enforcement and Removal Operations (ERO) is committed to a transparent process and to resolving concerns as promptly as possible.
For this reason, concerns or questions regarding ICE practices, policies and/or programs should first be directed to the local field liaison.
Stakeholders can reach out to their local ERO field office using the following website address: http://www.ice.gov/contact/ero.
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Relied on fingerprint based biometric data submitted during bookings
by state and local law enforcement agencies to the FBI for criminal
background checks.

[ COMPARISON OF SECURE COMMUNITIES AND THE PRIORITY ENFORCEMENT PROGRAM

PRIORITY ENFORCEMENT PROGRAM

Continues to rely on fingerprint-based biometric data submitted
during bookings by state and local law enforcement agencies to the
FBI for criminal background checks.

Prior to December 21, 2012, the only policy limitations on detainer
issuance were that: (1) a law enforcement agency (LEA) had
exercised its independent authority to arrest the individual; and (2)
the immigration officer had reason to believe that the individual was
subject to ICE detention for removal or removal proceedings.

Circumstances under which a detainer could be issued were narrowed
by a December 12, 2012 policy memorandum, but still included
individuals charged, but not yet convicted, of criminal offenses, in
addition to individuals with no criminal history, such as individuals
with final orders of removal from an immigration judge. Detainers
could also be issued in circumstances in which ICE determined an
individual posed a significant risk to national security, border security,
or public safety.

A November 20, 2014 memorandum from DHS Secretary Jeh Johnson
significantly narrows the category of individuals for whom DHS will
seek transfer from LEA custody and prioritizes individuals who pose

a threat to public safety. Under PEP, ICE will no longer seek transfer
of individuals with civil immigration offenses alone, or those charged,
but not convicted of criminal offenses.

Instead, ICE will seek transfer where a removable individual has
been convicted of specifically enumerated crimes, has intentionally
participated in criminal gang activity, or poses a danger to national
security.

Requested that LEAs detain an individual beyond his or her scheduled
release date.

In many cases, ICE will simply request notification of when an
individual who falls within the PEP priorities is to be released—rather
than issue a request for detention beyond that point.

Under PEP, detainers may only be issued in limited circumstances,
when ICE indicates on the form that the individual is both a PEP
enforcement priority and that there is probable cause to believe that
the subject is removable (such as a final order of removal).

Detainer form requested that LEA provide a copy to the individual
subject to the detainer.

Detainer form requires that LEA provide a copy to the individual
subject to the detainer in order for the request to be effective.

Request to maintain custody was limited to 48 hours, excluding
Saturdays, Sundays, and holidays.

Request to maintain custody is limited to 48 hours. Saturdays,
Sundays, and holidays are no longer excluded.

Basis for “reason to believe” the subject was removable, and therefore
subject to a request for detention, was not disclosed on the detainer
form.

Detainer form requires that the basis for “probable cause” that an
individual is removable be indicated:

- final order of removal;

- pendency of removal proceedings;

* biometric match reflecting no lawful status or otherwise
removable; or

- statements by the subject to an immigration officer and/or other
reliable evidence.

Some ICE detainers were issued with respect to foreign-born
individuals who did not have records or a biometric match in ICE
databases without any other additional information.

ICE no longer issues detainers in cases of foreign-born individuals
who do not have records or a biometric match in ICE databases,
without any other additional information. Detainers must include
an indication of probable cause and that the individual is an
enforcement priority under PEP.
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