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SUBJECT

An ordinance implementing the living wage policy that the Council adopted in Motion 14131.

SUMMARY

Proposed Ordinance 2014-0299 would begin the process of implementing the living wage policy that the Council adopted in Motion 14131. Specifically, the ordinance would set a minimum wage for county employees and for employees of contractors who are performing work under certain county contracts for services.

The July 15 staff report on the proposed ordinance summarized the content of the ordinance. This staff report includes the earlier summary and adds a list of issues that have been identified and are currently the subject of discussion and collaboration between council and executive representatives.
THE PROPOSED ORDINANCE

This section of the staff report is the same as the corresponding section of the July 15 staff report.

Scope of the Proposed Ordinance
Proposed Ordinance 2014-0299 (Att. 1) could be described as a pilot implementation of the living wage policy that the Council adopted by Motion 14131. The goal of Motion 14131 and one of the goals of the County's Strategic Plan remains the payment of a living wage to all employed County residents. The proposed ordinance takes a first step toward that goal by focusing on those who do the work of the County.
The ordinance would require a specified minimum level of compensation for two groups:
1. County employees
All County employees would be covered except short-term temporary employees who are employed in social service programs designed to help youth gain basic work training skills. As of 1 July 2014, the County was already paying all of its employees at the level that would be required under the proposed ordinance.
2. Employees of county contractors
The ordinance would cover the employees of county contractors who are providing services under contracts of $100,000 or more in which the contractor's performance consists predominantly of providing services.[footnoteRef:1] [1:  The ordinance excludes: (1) contracts with other general purpose governments, (2) contracts the County enters into as a grant administrator, and (3) collective bargaining agreements.] 

There are at least two reasons for limiting the coverage of county contracts to those of $100,000 or more: (1) it limits the covered contracts to a more manageable number; and (2) it avoids the issue of whether the amount of a contract is so small that the benefit of applying a living wage requirement is sufficient to outweigh the administrative cost of implementing and enforcing it. Based on experience under the proposed ordinance, the dollar threshold could be lowered in the future.
Limiting the scope of the ordinance to service contracts (as opposed to public works contracts and real estate contracts, for example) serves the purposes of: (1) avoiding overlap with federal and state requirements, such as prevailing wage laws; (2) limiting the number of covered contracts in the pilot implementation; and (3) focusing on contracts in which employee compensation is the largest element of cost.
Only employees who are working under a covered contract would fall within the scope of the ordinance. Hours they work on other contracts or projects would not be covered.
Amount of the Living Wage
The proposed ordinance would set the living wage at the same compensation level as the minimum wage ordinance recently enacted by the Seattle City Council. This would serve the purposes of: (1) avoiding conflict with the Seattle minimum wage (for employees who work in Seattle); and (2) minimizing the administrative burden on county contractors, who would be able to focus on a single set of wage standards.
Like the Seattle minimum wage ordinance, Proposed Ordinance 2014-0299 sets differing compensation levels and phase-in periods for large and small employers[footnoteRef:2] and to a limited extent takes into account whether the employer offers health benefits. [2:  Large employers are defined, as in the Seattle minimum wage law, as those having more than 500 employees; all others are viewed as small employers.] 

Unlike the Seattle minimum wage ordinance, Proposed Ordinance 2014-0299 includes no provisions about employers that are franchisees,[footnoteRef:3] on the theory that few if any county contractors are franchisees, and does not credit an employer for tips received by employees, on the theory that few if any employees of county contractors receive tips from customers in their work. [3:  Seattle treats all the franchisees of a franchisor as constituting a single employer for the purpose of determining employer size.] 

The minimum compensation levels that would be required under the proposed ordinance are summarized in the table below. The amounts listed in the table assume an annual inflation adjustment of 2.4 percent, once the wage level reaches $15 per hour. If the actual inflation rate (based on the Consumer Price Index for Urban Wage Earners and Clerical Workers (CPI-W)) differs from that amount, the amounts listed in the table would be adjusted accordingly.
	Washington State Minimum Wage
	Employers > 500 employees
	Employers ≤ 500 employees

	Year
	State Wage
	Minimum Wage
	Minimum Wage with Health Care
	Guaranteed Minimum Compensation
	Maximum Health Benefit Credit
	Minimum Wage

	2015
	$9.54
	11.00
	11.00
	11.00
	1.00
	10.00

	2016
	$9.77
	13.00
	12.50
	12.00
	1.50
	10.50

	2017
	$10.01
	15.00
	13.50
	13.00
	2.00
	11.00

	2018
	$10.25
	15.36
	15.00
	14.00
	2.50
	11.50

	2019
	$10.49
	15.73
	15.73
	15.00
	3.00
	12.00

	2020
	$10.75
	16.11
	16.11
	15.75
	2.25
	13.50

	2021
	$11.00
	16.49
	16.49
	16.49
	1.49
	15.00

	2022
	$11.26
	16.89
	16.89
	16.89
	1.14
	15.75

	2023
	$11.53
	17.29
	17.29
	17.29
	0.79
	16.50

	2024
	$11.80
	17.70
	17.70
	17.70
	0.45
	17.25

	2025
	$12.08
	18.13
	18.13
	18.13
	0.00
	18.13


It should be noted that:
1. Large employers (defined as those having more than 500 employees) are given less time than smaller employers to reach $15 per hour.
2. Large employers are given more time if they provide health benefits.
3. Smaller employers are permitted to count a portion of the cost of health benefits (if any) toward meeting the "guaranteed minimum compensation," which results in a lower minimum to be paid by the employer. The amount of the permissible health benefit credit varies from year to year (see the column labeled "Maximum Health Benefit Credit").
4. From 2025 on, all employers must meet the same minimum wage requirement.
Enforcement
Proposed Ordinance 2014-0299 would grant the County Executive the following enforcement powers:
1. Adopt public and administrative rules in accordance with this chapter establishing standards and procedures for effectively carrying out this chapter;
2. Determine when and how any notice and opportunity to cure a violation of this law should be afforded.
3. Determine and impose appropriate sanctions or remedies, or both, for violation of this chapter by contractors, including but not limited to:
a. Disqualification of the contractor from bidding on or being awarded a county contract for up to two years;
b. Remedies allowable by contract including, but not limited to, liquidated damages and termination of the contract;
c. Remedial action after a finding of noncompliance, as specified by rule; and
d. Other appropriate civil remedies and sanctions allowable by law.
4. Administer other requirements specified by this chapter or that are necessary to implement the purposes of this chapter.
The ordinance would permit a contractor to appeal such a decision to the Executive. 
Waiver
The ordinance would permit, but not require, the County Executive to waive the requirements of the ordinance under any of the following circumstances:
1. The award of a contract or amendment to a contract is necessary in an emergency, as defined in K.C.C. 12.52.010 (Att. 4);
2. The contract is for a proprietary purchase under K.C.C. 2.93.070 (Att. 5);
3. There are no contractors capable of responding to the county's requirements that can comply with the provisions of this chapter;
4. The county is purchasing through a cooperative or joint purchasing agreement; or
5. Application of the chapter would (a) result in an increased cost to the county that would make it necessary to reduce services to county residents or (b) otherwise have a material, adverse impact on the county.
The Executive would be required to establish administrative rules governing the procedure for a contractor to request a waiver and to provide an annual report describing any waivers that are granted.
Effective date
The proposed ordinance would apply to any contract entered into on or after 1 January 2015 or the date the Executive adopts rules establishing standards and procedures for implementing the ordinance, whichever is earlier.
ISSUES THAT HAVE BEEN IDENTIFIED TO DATE
The following issues concerning the proposed ordinance have been identified and are being explored and discussed. The discussions have included executive staff from the Financial and Business Operations Division and the Human Resources Division of the Department of Executive Services. Options for addressing these issues are being developed.
A. Types of contracts covered
In its current form Proposed Ordinance 2014-0299 is limited to contracts for the provision of services, but the scope of covered services is defined broadly (§ 3(E)). It has been suggested that some kinds of services, such as professional and technical services (e.g., architectural and engineering services), are usually compensated at a rate substantially higher than the minimum rate required by the ordinance and therefore might be exempted from the requirements of the ordinance. On the other hand, the staff of firms providing such services usually includes individuals such as receptionists, secretaries, and office assistants, who are compensated at a rate much lower than licensed professionals. The types of contracts to be covered by the ordinance is a subject of continuing discussion.
B. Contract amount threshold
The current threshold contract amount that would trigger the ordinance is $100,000 (§ 3(E)). This threshold applies to each contract, not to the aggregate amount of all contracts held by a particular contractor. It has been suggested that the threshold should apply to the aggregate amount or that the threshold should be lower; however, the smaller the contract, the larger the relative costs of complying with and enforcing the ordinance. At some point the costs can be expected to outweigh the intended benefits. This issue continues to be discussed.
C. Applicability to small businesses
Like the minimum wage ordinance adopted by the City of Seattle, Proposed Ordinance 2014-0299 distinguishes between employers based on whether they have more than 500 employees, with a different implementation schedule for each. It has been suggested that an exemption might be considered for contractors that are truly small (e.g., having fewer than 10 employees). There is a desire to avoid unintended negative effects on contractors who are participants in the County's Small Contractor and Supplier Certification program.
D. Unintended consequences
As in the discussion preceding adoption of the Seattle minimum wage, concerns have been raised about whether a living wage ordinance would have the unintended effect of causing a contractor to cut staff or services, increase prices, or go out of business. These concerns continue to be a part of the discussion of the specific provisions of the ordinance.
E. Applicability to non-profit entities
Questions have been raised: whether non-profit entities per se should be exempted from the living wage ordinance or treated differently from other contractors; whether they should be permitted to apply for exemption on specified grounds; or whether, as under the Seattle minimum wage ordinance, they should be treated like any other contractor. In its current form Proposed Ordinance 2014-0299 takes the same approach as the Seattle ordinance.
F. Exclusion of certain categories of County employees
The proposed ordinance excludes for its scope certain categories of County employees. Human Resources Division staff may have suggestions for modifying or clarifying the scope of the exclusions.
G. Adoption of administrative regulations implementing the ordinance
Section 11 of the proposed ordinance requires the Executive to take a number of administrative steps to implement the ordinance, including the adoption of rules, standards, and procedures and the development of sanctions and/or remedies for violation of the ordinance. This delegation of authority to the Executive could be defined more specifically, either before the ordinance is adopted or after waiting to see what steps the Executive has taken to implement the ordinance.
H. Grounds for waiver of the ordinance requirements
In recognition that it is difficult to foresee all possible effects of a living wage ordinance, Section 10 of Proposed Ordinance 2014-0299 would permit the Executive to waive the requirements of the ordinance under certain circumstances. It has been suggested that the scope of the waiver should be defined more narrowly and specifically, perhaps granting the Executive discretion to waive some requirements of the ordinance while not waiving other requirements, depending on the circumstances of a particular contractor. 
I. Effective date
Proposed Ordinance 2014-0299 has an effective date of 1 January 2015 (or the date by which the Executive has adopted implementing administrative rules and regulations, whichever is earlier). Executive staff has suggested that a later effective date would be advisable to allow sufficient time for developing effective rules and procedures.
J. Isolating the effects of a King County living wage ordinance
Many County contractors will be subject to the requirements of the Seattle minimum wage ordinance, regardless of whether they are also subject to a County living wage ordinance. In assessing the effects of a County ordinance, it is important to distinguish those effects from the effects of the Seattle ordinance.
INVITED

Ken Guy, Director, Finance & Business Operations Div., Dept. of Executive Services
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