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SUBJECT

Proposed Ordinance 2013-0356 would authorize settlement of a condemnation lawsuit initiated by the City of Bellevue and grant the City an easement to extend NE 4th Street across the Eastside Rail Corridor.

SUMMARY

In April 2012, the City of Bellevue (City) authorized eminent domain proceedings (condemnation) to acquire a portion of the Eastside Rail Corridor (ERC) so that the City could extend NE 4th Street across the ERC.[footnoteRef:1] At that time, the Port of Seattle was the fee simple owner of this portion of the ERC. Shortly thereafter, the City began condemnation proceedings against the Port, the County (which owned a multipurpose easement and a utility easement in this portion of the ERC), Sound Transit (which has a high capacity transportation easement in this portion of the ERC) and Puget Sound Energy (which has a utility easement in this portion of the ERC), as well as against the owners of adjoining private property.  [1:  The portion of the ERC at issue in this matter is well south of NE 8th Street in Bellevue, which marks the southern end of a different ERC segment that Ballard Terminal Railroad LLC (Ballard) has sought to reactivate in Surface Transportation Board Finance Docket No. 35731 and Docket No. AB-6 (Sub-no. 465X). As a result, this matter is not related to or affected by Ballard’s petitions.] 


The public parties began negotiating with the City. In February 2013, King County purchased this portion of the ERC from the Port. Thereafter, the Port was dismissed from the lawsuit since it no longer owned the property. Sound Transit and PSE then settled with the City. As the owner of this portion of the Corridor, the County subsequently negotiated a settlement with Bellevue that, if approved, would include:

· Roadway and temporary construction easements (rather than fee title acquisition) across the ERC;
· Payment of an Possession Payment fee from the City of $202,030;
· Payment of a Sewer Impact Fee from the City of $234,253 to cover potential damage to the County’s Eastside Sewer Interceptor due to road construction; 
· Trail funding agreement that the City will pay all incremental costs for the County to design and construct a trail crossing over NE 4th Street where it will intersect the ERC; and
· Freight reactivation agreement that the City will pay all incremental costs if interstate freight service is ever reactivated in this area and the County is unsuccessful in shifting reactivation costs to third parties.

Approval of the proposed ordinance would authorize the settlement and the grant of easements that the City needs to move forward with the street extension. A trial date has been set for early December in the event the City and County do not agree on a settlement. At trial, a judge would decide the amount of compensation that is due to the County for the property rights that the City would acquire for its street project.

BACKGROUND

Eastside Rail Corridor Purchases and Railbanking Status. The Eastside Rail Corridor (ERC) is part of the Woodinville Subdivision, a 42-mile rail corridor that extends from Renton to Snohomish, passing through Renton, Bellevue, Kirkland, Woodinville, and portions of unincorporated King County (called the Main Line), with a spur (called the Redmond Spur) that extends 7-plus miles from Woodinville to Redmond.

In 2003, Burlington Northern Santa Fe Railway (BNSF) announced its intent to divest itself of the corridor, and asked if there was interest in preserving it for public use. 

Over the next several years, a number of jurisdictions worked together on a multi-use principle for the ERC, agreeing that it would best serve the region by including a combination of trail, transit, rail, and utility uses. In December 2009, King County, the Port of Seattle, Sound Transit, the City of Redmond, Puget Sound Energy, and the Cascade Water Alliance signed a non-binding Memorandum of Understanding, which outlined a multi-party approach to protect multiple uses on the ERC and to determine the ownership interests along it.

Following the MOU, BNSF conveyed title of the ERC to the Port of Seattle. As part of that transaction, the northern portion of the ERC (the area of the corridor north of the Woodinville “wye” at milepost 23.8) remained in active interstate freight rail service, while the southern portion of the ERC (the area of the corridor south of the wye, including the Redmond Spur) was “railbanked” under the federal National Trails Act.[footnoteRef:2]  [2:  Also known as the Rails to Trails Act, 16 U.S.C. §1247(d).] 


The County purchased a public multipurpose easement over the railbanked portions of the ERC from the Port. The County also agreed to become the “Interim Trail User”[footnoteRef:3] for railbanking purposes, and acquired BNSF’s right to reactivate freight rail over the railbanked portions of the corridor. The County also received a right of first refusal to acquire the corridor from the Port. [3:  As the Interim Trail User, the County is subject to legal obligations imposed by Section 8(d) Rails-to-Trails Act, 16 U.S.C. § 1247(d) and 49 C.F.R § 1152.29,  as implemented through the Notices of Interim Trail Use (NITUs) for the various parts of the Corridor issued by the Surface Transportation Board (“STB”), and also the Trail Use Agreement entered into between BNSF and the County, and the STB-required Statement of Willingness to Accept Financial Responsibility (“SWAFR”). Pursuant to the Rails to Trails Act, all interim uses of railbanked corridors are subject to reactivation of potential interstate freight rail service.] 


Following its acquisition of the ERC, the Port began to allocate ownership interests. 

· The City of Redmond purchased 3.9 miles of the Redmond Spur within Redmond city limits (Spur mileposts 3.4 through 7.3) in June 2010.

· Puget Sound Energy acquired a utility easement in December 2010 over all parts of the Corridor owned by the Port on both the Main Line and the Redmond Spur (though not on the portion of the Spur owned by the City of Redmond).

· Sound Transit completed transactions in April 2012 to: 
· Acquire fee ownership on a 1.1-mile segment of the Main Line in Bellevue (from mileposts 12.4 to 13.5) which will be used as the location for the East Link light rail Hospital Station; 
· Acquire a high capacity transportation easement over all other portions of the Main Line south of Woodinville (mileposts 5.0 to 23.8) and from milepost 0.0 to 3.4 on the Redmond Spur; and
· Acquire light rail and high capacity transportation easements from the City of Redmond for mileposts 3.4 to 7.3 of the Redmond Spur.

· The City of Kirkland in April 2012 acquired fee ownership between mileposts 14.8 and 20.3 on the Main Line largely within the Kirkland city limits.

· King County in February 2013 acquired approximately 15.6 miles of the ERC south of Woodinville (the areas not already purchased by Redmond, Kirkland, or Sound Transit) and acquired a trail easement from the Port over an additional 3.9 miles from Woodinville north to the Brightwater treatment plant in the non-railbanked, active freight use area. King County also transferred its Interim Trail User status within the Redmond-owned portion of the ERC to the City of Redmond in return for a trail covenant and wastewater easements.

Following King County’s purchase, the County convened a Regional Advisory Council made up of representatives of the owners of the railbanked portion of the ERC: King County, Sound Transit, Redmond, Kirkland, and Puget Sound Energy. The Regional Advisory Council has been working collaboratively along with neighboring jurisdictions and members of the community to begin the regional planning process for the corridor.

Development of the multi-use vision has already begun in some areas of the corridor. 

· In Redmond, on the Redmond-owned portion of the corridor, the City of Redmond is in the process of constructing the first phase of the Redmond Central Connector, which combines underground wastewater utilities, a pedestrian pathway, and plans for the future terminus station of Sound Transit’s East Link light rail. 

· In Bellevue, Sound Transit will soon begin construction on East Link light rail, which will traverse a segment of the ERC and include the Hospital Station on the corridor just north of NE 8th Street in downtown Bellevue. 

· In Kirkland, voters in November 2012 approved the near-term development of a gravel trail and longer-term planning for a paved trail on the Kirkland-owned portion of the corridor (called the Cross Kirkland Corridor), with the vision that the corridor would also accommodate eventual transit use as well. King County’s Wastewater Treatment Division (WTD) has existing regional sewer facilities in the Kirkland-owned area of the corridor, and Sound Transit and PSE have easements there for their respective uses. 

On April 2, 2013, Ballard Terminal Railroad Company (Ballard) filed a petition with the Surface Transportation Board to reactivate the portion of the ERC from Woodinville through Kirkland to NE 8th Street in Bellevue for freight service. The petition was filed just as the City of Kirkland was preparing to enter into a contract to remove and salvage the rails in its portion of the corridor. On August 1, 2013, the Surface Transportation Board denied Ballard’s related request to block Kirkland’s rail removal and salvage. As a result, the City of Kirkland is moving forward with its rail removal and salvage plans and anticipates opening an interim trail in 2014.

Bellevue planning related to the ERC. Because the ERC is a prominent feature in each of the jurisdictions it passes through, each of them have incorporated it into their plans, including those that do not have ownership interest in the corridor. In the case of Bellevue, the ERC interfaces seven Bellevue subareas. Bellevue planning for the future of the ERC has focused on encouraging trail and transportation connections, increasing bicycle and pedestrian access in and around the community, and integrating both the corridor generally and Sound Transit’s East Link Hospital Station specifically into the surrounding community. The Bellevue City Council also adopted an Interest Statement on July 22, 2013 (see Attachment 2), which states that: 

“The City of Bellevue supports regional efforts to develop the Eastside Rail Corridor (ERC) for public use and benefit. The City has long supported preservation of this important public right-of-way for multiple public uses. This approach is consistent with regional organizations, local governments, and owners of the corridor.”

As part of its planning efforts, and to develop multi-modal connections across I-405, the City of Bellevue has long planned for the “Wilburton Connections” suite of projects, which include (among other things) three new crossings of the corridor, in addition to the existing crossing at NE 8th Street:

· A NE 4th Street crossing of the corridor, which is fully funded and is the subject of Proposed Ordinance 2013-0356, would be accomplished by removing the rails, lowering the rail bed, and then developing an overcrossing on the corridor.

· A NE 6th Street crossing of the corridor, which is planned but not yet funded, would be dedicated to pedestrian, transit, and HOV users. This crossing is proposed to be developed at grade. It would need to be developed in a manner that allows future development of the corridor for high capacity transit.

· An overcrossing of the corridor by a future roadway denoted as NE 15th Street is not currently funded.

· The current at-grade crossing of the corridor at NE 8th Street will need planning to coordinate with the East Link Hospital Station and to provide a safe corridor crossing.

Bellevue NE 4th Street Crossing Proposal. In April 2012, to move forward with its plans to develop an extension of NE 4th Street between 116th Avenue NE and the eastern edge of the ERC, the Bellevue City Council adopted Ordinance 6051. This ordinance authorized Bellevue to acquire property on and adjacent to the ERC needed to make the crossing, as well as to develop the necessary facilities for the new street, including bike lanes, curbs, gutters, sidewalks, retaining walls, traffic signals, street lighting, landscaping, and other utility needs. Attachment 3 shows a conceptual illustration of the proposed crossing. 

When the City of Bellevue adopted its ordinance, fee title to the ERC in this area was owned by the Port of Seattle. Sound Transit, King County, and Puget Sound Energy (PSE) all owned easements for various uses. Shortly thereafter, the City began condemnation proceedings against the Port, the County, Sound Transit and PSE, as well as against the owners of adjoining private property.

The parties began negotiating with the City. Less than a year later, in February 2013, King County acquired fee simple interest in the relevant area of the ERC, subject to the easements held by Sound Transit and PSE. The Port was dismissed from the lawsuit because it no longer owned any property in the ERC. PSE and Sound Transit settled with the City.  

In order to accommodate the City’s federal grant funding schedule and requirements, and in recognition of the NE 4th Street project’s public nature, the County agreed through an Order for Immediate Possession and Use in March 2013 (see Attachment 4) that the City could have immediate use and possession of the crossing area while the condemnation lawsuit is pending.[footnoteRef:4] Thereafter, the County and the City reached a proposed agreement that would enable the City to acquire the necessary easements for its the project while protecting the County’s interests in regional multiple uses of the railbanked corridor.  [4:  Challenges to the public use and necessity of a proposed condemnation are rarely successful. In addition, a statute (RCW 8.25.070) provides that if a condemnee (here, the County) grants use and possession of property while a condemnation lawsuit is pending, then if certain other conditions are met the condemnee may be entitled to recover attorney’s fees and related costs if the matter goes to trial and if the condemnee receives a price ten percent or more higher than the last offer made by the condemning entity (here, Bellevue).] 


The proposed agreement—technically called an “agreed judgment and decree of appropriation”—would include a number of provisions to balance the City’s interest in its proposed street crossing with the County’s ownership interest and Interim Trail User status on the corridor, as well as with the County’s position as a utility operator, as the Eastside Sewer Interceptor passes beneath the corridor in this area. The proposed agreement includes the following provisions:

· Easements for Bellevue. The agreement would grant the City a non-exclusive roadway easement and a temporary construction easement for the ERC crossing. This is a change from the original Bellevue proposal, which called for the City to acquire fee title to a right-of-way across the corridor in the crossing area. Instead, the County would maintain ownership of the corridor, the existing easement holders (Puget Sound Energy and Sound Transit) would retain their easements, and the City would receive new easements.

· Possession Payment. In return for the easements, the City would pay the County $202,030. This Possession Payment has been received in connection with the Order for Immediate Possession and Use, and has been appropriated (subject to adoption of the proposed agreement or other final resolution of the condemnation lawsuit) through Ordinance 17619, the supplemental budget ordinance. That ordinance included a proviso that these funds cannot be spent until either the Council authorizes a settlement, or (if the Council does not authorize settlement) the Court enters a final decree and judgment after trial.

· Sewer Impact Fee. The construction of the roadway could potentially cause the County’s Eastside Sewer Interceptor to settle up to three-quarters of an inch, which could potentially result in an incremental loss of sewer capacity. If this settling occurs, it could be mitigated by slip-lining the interceptor. Cost estimates indicate that slip-lining would cost $234,253, which the City has already paid to the County’s Wastewater Treatment Division (WTD) as an agreed Sewer Impact Fee in connection with the Order for Immediate Possession and Use.[footnoteRef:5] Note that if the pipe were to settle three-quarters of an inch or less, and if it were cost more than $234,253 to slip-line or otherwise address the settling, then the County would have to bear the difference in cost. However, if the pipe were to settle more than three-quarters of an inch, or if the City’s project were to result in other new or different injuries to the County’s property, then the County could seek additional damages from the City. [5:  The cost estimate is based on an analysis that was conducted by Parsons Brinkerhoff and reviewed by County WTD staff.] 


· Trail funding agreement. As part of the agreement, the City and County recognize that it may cost the County more to develop a trail crossing over the NE 4th Street extension than if there had been no street there. The City has agreed to pay all incremental costs caused by the City’s road project for the County’s design and construction of a trail crossing over NE 4th Street on the ERC. Furthermore, the City has agreed to fund a grade-separated crossing if the County’s planning process determines an at-grade crossing to be infeasible at that location, although the County has agreed to evaluate both at-grade and grade-separated crossing options.

· Freight reactivation funding agreement. In constructing the NE 4th Street extension, the City will change the grade of the rail bed where NE 4th Street will intersect the corridor.[footnoteRef:6] In the event that interstate freight service is reactivated in this portion of the corridor, it is possible that King County could potentially incur incremental costs due to this grade change that it would not have incurred without the street crossing. In that event, and if the County is unsuccessful in shifting those reactivation costs to one or more third parties, then the City agrees that it would pay these incremental costs above and beyond the costs the County would have borne without the street crossing. The City also agrees that it understands the obligations and responsibilities of railbanking, and that reactivation of freight rail could potentially require changes to its street crossing. [6: As stated earlier, this segment of the ERC is well south of the segment that Ballard Terminal Railroad (Ballard) presently seeks to reactivate for freight rail service, so the City’s project would not preclude Ballard’s proposed reactivation. See note 1. For its part, Sound Transit evaluated this element of the City’s plan and negotiated a settlement that protects Sound Transit’s interests in the corridor.] 


ANALYSIS

The proposed agreement represents a collaborative attempt to honor the regional multi-use vision for the ERC while meeting the needs of one of the cities through which the corridor passes. Staff from Sound Transit, PSE, King County, and the City of Bellevue have worked to address the potential issues raised by the proposed street crossing in a way that will protect the continuity of the corridor and the uses of its owners as well as the City’s municipal needs. 

In early March of this year, the parties signed an Order for Immediate Possession and Use (see Attachment 4), which allowed the City “immediate possession and use of the property” after resolving a number of issues, including the City’s potential ownership interest, the Possession Payment, the Sewer Impact Fee, and the overall nature of the terms of use for the property. Following the completion of the Order for Immediate Possession and Use, the City made payment of both the Possession Payment and Sewer Impact Fee.

The agreement, as proposed, addresses:

· King County’s ownership interest, maintaining King County’s fee simple ownership in this area by granting a non-exclusive easement to the City of Bellevue, rather than the originally-proposed fee simple acquisition;

· King County’s utility interest, by leaving the Eastside Sewer Interceptor in place and functioning during and after the road construction, and compensating the County through the Sewer Impact Fee for the estimated cost to restore any sewer capacity that may be lost, while preserving to the County the right to recover additional damages in the event that the City’s project results in unforeseen impacts to the ESI;

· King County’s trail planning responsibilities, by providing for the payment by Bellevue of additional costs the County may face in this area due to the need to construct a trail crossing of a street where previously there was none; and

· King County’s railbanking responsibilities, by ensuring that the City acknowledges and accepts the requirements imposed by the Rails to Trails Act, and by providing for the payment by Bellevue of additional costs the County could face in this area if interstate freight service is reactivated over this segment;

Separate settlement agreements negotiated between the City of Bellevue and PSE and the City of Bellevue and Sound Transit addressed the ownership interests and responsibilities of those two owners. 

The proposed ordinance would authorize settlement of the City’s condemnation lawsuit through the agreed judgment as summarized in this staff report and as included as Attachment A to the proposed ordinance (please see Attachment 1 to this staff report for the ordinance and agreed judgment). 

Should the Council choose not to adopt the ordinance, there is a trial date set for early December. At trial the court would determine the amount of compensation the City would owe the County for the value of the rights the City would acquire, specifically for the fair market value of the property. At trial the City could, potentially, seek to acquire additional rights in the Corridor (e.g. fee title rather than an easement). Attorneys from the Prosecuting Attorney’s Office are available to discuss legal issues that could arise if the City were to acquire additional rights in the Corridor. 

ATTACHMENTS

1. Proposed Ordinance 2013-0356, with Attachment A
2. Bellevue Interest Statement for the Eastside Rail Corridor 
3. Illustration of proposed NE 4th Street crossing, City of Bellevue
4. Order for Immediate Possession and Use, dated March 8, 2013
5. Transmittal letter for Proposed Ordinance 2013-0356, dated July 23, 2013
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