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SUBJECT


An ordinance relating to code enforcement penalties used by the Department of Permitting and Environmental Review (“DPER”).
SUMMARY

Proposed Ordinance 2013-0187 would amend the Code to improve the appeal process for Code compliance penalties.  These changes would codify holdings in a recent Washington court decision.  They also would result in better use of County resources.  
SUPPORT OF THE STRATEGIC CLIMATE ACTION PLAN 

Proposed Ordinance 2013-0187 was not identified as a specific action in the Strategic Climate Action Plan ("SCAP").  It has not been analyzed in this report for compliance with SCAP since it only revises code enforcement procedures.
BACKGROUND
In his bi-annual report, dated August 31, 2012, the Hearings Examiner outlined the need for revisions related to the County’s Code enforcement process.  The report noted that in Post v. City of Tacoma (2009), the court struck down, as a due process violation, a code enforcement system which failed to afford citizens an opportunity to appeal certain penalties. In response to that decision, in 2011 King County amended KCC 23.32.100 through .120 to create that appeal opportunity. 
In his 2012 report, the Hearings Examiner:

· noted three ways in which the 2011 revisions still failed to solve the due process issues raised in Post; 
· pointed to a requirement that the appellant recount in his/her appeal the violations for which civil penalties were assessed as confusing to the appellant and of no added benefit to the appeal process; and 
· described how the penalty appeals process could be better integrated with the Code’s provisions regarding penalty waivers. 
The report concluded that while the 2011 code revisions were a necessary and worthwhile effort to address concerns the court laid out in Post, experience applying the revisions in several cases has led to the conclusion that the pertinent code sections could benefit from further attention. 
ANALYSIS
1. Due Process
a. KCC 23.32.100(B) – Under current Code, a civil penalty invoice appeal period runs “fourteen days from the date of the invoice.”  Unfortunately, invoices are not necessarily served promptly after the invoice is dated. In one case, for example, DPER mailed the invoice after the appeal period had ended; and when the property owner appealed, DPER moved to dismiss the owner's appeal as untimely for failing to file the appeal within 14 days of the date of the invoice.   

The proposed revision would bring penalty appeals in line with other appeals under Title 23, that is, 14 days from service. 

b. KCC 23.32.110 - The current Code only allows a property owner ("appellant") to only "challenge whether civil penalties were assessed for any time period after achieving compliance.”  The burden of proof is on the appellant to establish that penalties were charged even after compliance was achieved.  The Code also requires that the Hearings Examiner to conduct a "closed record hearing," which is an undefined term. 

In addition to allowing the appellant to assert, and the Hearings Examiner to decide, if the penalty was “erroneous or excessive,” the proposed modification to this section would remove the requirement that the Hearings Examiner conduct a "closed record hearing."  
These changes codify the holdings in Post.  As noted in that case, the court ruled that under a code compliance system where a party was not provided an appeal process to prove that his repair efforts had brought his property into compliance prior to Tacoma issuing a penalty exemplified a due process violation.  The Post decision also opined that this was only a “notable illustration” of why an appeal process was required. As the court asserted there could be are other ways, beyond achieving compliance before a penalty was assessed, that a monetary penalty could be “erroneous or excessive.”
c. KCC 23.32.120 – Current language, that limits the Hearings Examiner's determination to only to whether civil penalties were assessed for any time period after achieving compliance, would be eliminated by the proposed change to this section.  However, new language makes it clear that an appellant cannot use a penalty appeal to litigate or re-litigate challenge the underlying basis for the an assessed penalty  

As recognized by the court in Post, there is legitimate rationale behind limiting appeals to only whether the property owner had achieved compliance by a certain date: it avoids the specter of an appellant trying to “back door” a challenge to an earlier determination that she or he either had an opportunity to challenge and did not, or did challenge but lost.  Post explicitly holds that one who fails to timely exercise a clearly available appeal right is not entitled to later litigate that issue, and precludes a party from re-litigating an issue on which they lost. The County Code already bars parties from raising challenges that should have been raised during an earlier appeal period, or were raised and rejected.  The new language proposed in this section makes it clear in the penalty appeal context.  
2.
Content of Penalty Appeal Statements

KCC 23.32.100(B) – The current Code requires an appellant to describe “the violations for which civil penalties were assessed.”  The proposed revision removes that requirement.

The current code is problematic.  In one case, there were four separate deadlines the responsible party had to meet to avoid penalties, yet the penalty invoice provided no detail on which particular milestone(s) DPER believed the appellant failed to meet.  Given that DPER possesses this type of knowledge and that the burden remains on the appellant to establish that penalties were improperly assessed even after code compliance, there can be no unfair surprise to DPER if this information in an appeal statement were removed. 
3.
Penalty Appeal Process
KCC 23.32.050 – This proposed revision would require a property owner to exhaust administrative appeals before filing a penalty appeal with the Hearings Examiner.  The intent is to both incentivize for property owners to comply and conserving the appeals process for truly “final” DDES penalty decisions.

The current sequencing of penalty appeals functionally eliminates an effective tool for code enforcement officers to encourage compliance. Officers will often request billing for something less than the entire sixty days that DPER’s typical bills before beginning the abatement process.  Seeing an actual bill (as opposed to simply warnings) often lights a fire under most property owners to redouble their compliance efforts, especially given the specter of soon-to-follow additional penalties. But knowing that each bill presents an appeal opportunity, some officers (for completely rational reasons) seem to have abandoned this measured step in favor of simply billing for the entire sixty days and thus only having to contend with a single penalty appeal per case. Once the entire sixty days are billed, the absence of imminent additional penalties removes an incentive for speedy compliance.

Moreover, the penalty appeal provisions do not require that a property owner use DPER’s existing internal penalty waiver provisions.  As current written, the Code allows a property owner to appeal the penalty invoice to the Hearings Examiner but also retaining the right to return to DPER and request a waiver under KCC 23.32.050.  this approach is inconsistent with most administrative appeal processes. 
The proposed revision, patterned after KCC 27.50.010(B).
  In this case, DPER would review challenged penalties in-house through the pre-existing penalty waiver process, conserving the Hearings Examiner's time (and DPER time preparing for and participating in the appeal process).  Where DPER issues penalties incrementally (for example, in two week blocks versus the entire sixty days) or other steps may follow (such as re-inspection fees or the permit process), DPER would be allowed to postpone its waiver decision and thus Hearings Examiner's involvement until the penalty phase has run its course. Finally, an appellant would not be appealing a devoid-of-explanation invoice, but DPER’s final letter explaining its decision. 

AMENDMENTS
Amendment 1:  The DPER and the Hearing Examiner have collaborated on some additional revisions which they consider technical, but are needed to clarify that:

· Provisions for requesting waiver of penalties apply to newly assessed penalty invoices,

· Enforcement actions include issuance of liens, 

· Establishing a period (21 days after service of invoice) for requesting a waiver of penalty, and

· Penalties apply if an examiner decision denies an appeal in whole or in part.

REASONABLENESS

The proposed legislation (as amended) is a reasonable business decision to address issues outlined.
ATTACHMENTS

1. Proposed Ordinance 2013-0187
2. Amendment 1
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� That Code provision governs the sequencing of appeals of assessed project manager fee estimates.  Under that provision, a permit applicant cannot appeal a fee estimate to the Hearing Examiner until after DPER’s internal waiver process is complete.
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