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SUBJECT

Proposed Ordinance 2011-0455 authorizes the King County Executive to enter into an agreement with the U.S. Army Corps of Engineers ("Corps") and the Washington State Department of Ecology ("Ecology") and enables King County ("County") to continue to offer "in-lieu fee mitigation" services to applicants of development permits in King County. 

SUMMARY

The proposed ordinance is required to allow for federal and state certification of the County’s in-lieu fee mitigation approach under its Mitigation Reserves Program.  Federal and state certification is mandated by new mitigation rules jointly issued by the Corps and the US Environmental Protection Agency ("EPA") in April 2008 (33 CFR 332 – see Attachment 3).  

The changes to the County MRP better reflect the general intent of the 2008 federal rules, which were created to ensure nation-wide consistency in addressing the impacts of development on wetlands by using an approach that provides for:
· Greater predictability to applicants, 
· Flexibility to link mitigation investments, and 
· Certainty that wetland and stream mitigation projects will be successful.  

The proposed ordinance also adds and changes several sections of the King County Code to make terminology and references consistent with those of the revised Program.  

BACKGROUND
Current King County Mitigation Reserves Program

Since passage of the Critical Areas Ordinance in 2005, the Water and Land Resources Division ("WLRD") and the Department of Development and Environmental Services ("DDES") have operated the County's Mitigation Reserves Program ("MRP"), an in-lieu fee ("ILF") mitigation program which provides development permit applicants, whose projects create unavoidable impacts to aquatic resources, the option of paying a fee to the County versus actually completing their own mitigation project.  
The MRP then uses collected fees to implement appropriate compensatory mitigation in ways and in locations that will generate a much greater likelihood of success in the continued ecological function and integrity of aquatic ecosystems of King County. 

Under its current MRP, $1.4 million in fees have been collected by the County.  These funds have been put toward a number of successful restoration projects.
2008 Federal rules

While the County's MRP has been successful, other earlier compensatory mitigation programs across the nation have had a history of failure.  In 2001, a National Academy of Sciences ("NAS") report enumerated the reasons for mitigation failures and suggested policy changes to improve success rate.  
The joint 2008 Corps and EPA rules were largely based on recommendations from the 2001 NAS report. To continue operating their ILF programs, the County and all other local jurisdictions, must comply with 2008 federal rules, by obtaining certification pursuant to the Code of Federal Regulation (33 CFR 332.8)  
In the case of the County, certification will occur when the Corps and Ecology sign the Program Instrument attached to the proposed ordinance. NOTE:  As a matter of policy, the Corps and EPA prefer mitigation banks and certified ILF programs over mitigation projects created by private development projects.
The key elements of the 2008 federal rule require all ILF programs to:
· Retain the “mitigation sequence” (first avoid and minimize impacts on site, then compensate if mitigation is taken off-site),
· Require mitigation to occur in the watershed where impact occurs and consider watershed needs,
· Require a defined and short implementation period for mitigation projects (3-years from time of impact); previously this was not defined and poorly enforced by regulating agencies,
· Require stricter performance criteria, longer monitoring/maintenance periods, and much more regulatory oversight throughout implementation by an Interagency Review Team or “IRT,” which is composed of multiple federal and state agencies, and affected tribes,  
· Require fees collected to cover full costs of implementing mitigation and monitoring/maintenance, and
· Require the ILF program operator (the County) to cover outstanding costs associated with fully implementing mitigation if fees collected are insufficient or a project fails to meet performance criteria.  Note:  Essentially, the ILF program operator assumes the liability and financial responsibility to “make-good” on its commitment to the regulators (the Corps and Ecology) to implement successful mitigation for a given impact.
DEVELOPMENT AND REVIEW OF THE PROGRAM INSTRUMENT
As required by the 2008 federal rules, WLRD staff coordinated with the Inter-jurisdictional Review Team ("IRT"), which consisted of all applicable regulatory agencies (the Corps, Ecology, EPA, state Fish and Wildlife, US Fish and Wildlife Service, National Marine Fisheries Service and the Muckleshoot, Snoqualmie, and Tulalip Tribes) to develop the proposed Program Instrument.  In addition, several property and environmental interest groups were consulted.  
The Program Instrument consists of the basic agreement (Attachment 2) and the associated appendices.  Together, these consist of over 300 pages and serve as a three-party contract among the County, Corps, and Ecology for operation and implementation of the County program.  It explicitly details how the County MRP will adhere to the 2008 federal rule outlined earlier in this staff report.
ANALYSIS

Council staff believes that approval of the proposed ordinance is a reasonable decision for the following reasons:
1.
County current MRP in practice meets Program instrument requirements
The current County MRP has long had in place many of the key elements that are now being mandated by the 2008 federal rule for ILFs nationwide.
  The substantial import of this Program Instrument is to contractually bind the County to perform what it has been doing under its current program.  This will result in the County being in compliance with the new federal rules regarding wetland mitigation ILFs. 
2.
Opportunity for regional leadership
If executed, this Program Instrument would be the first certified in Washington State under the new federal rules, and as such would lead the region and state in advancing this mitigation tool.  As such, this is expected to provide the County with the opportunity to act as a regional service provider to smaller jurisdictions and other public agencies that may lack the expertise and resources needed to meet the rigorous requirements of the Corps and Ecology in carrying out in-lieu fee mitigation.  

3.
Opportunity to increase process efficiencies and lower costs 

Certification will create new efficiencies, as the federal and state regulators have bought-off on the process up-front.  This will save future applicants/developers significant time and money by not having to go through extensive contractual negotiations at each and every level for various aspects of mitigation projects.  
Under the new program, there is a much greater level of certainty for applicants who choose the ILF approach to wetland mitigation. The applicant/developer simply buys the requisite number of mitigation credits and then the County assumes the responsibility of fulfilling the mitigation obligation.  In the past, after first coming to agreement, the County and the applicant then had to go through a long and drawn-out process with the regulating agencies to arrive at a permit conditioned on a mitigation plan that was also approved by the Corps and Ecology.  

Lower costs will come in savings of process time to applicants and developers, which directly translate into dollars saved.

4.
Advances policy preference towards more successful public mitigation projects

Continuing the County MRP, through certification in accordance with the 2008 federal rules, offers a good service to applicants/developers and fills an important need in King County.  Without the County MRP, applicants/developers would have to perform the mitigation obligations and navigate the complexities of permits from the regulators on their own.  They can still choose to do this, but most find it easier and less costly to use the County’s MRP when off-site mitigation is required.

5.
Ensuring full cost recovery

The County MRP sets the credit price (both previously and will moving forward) based on the full costs of mitigation, as well as "insurance" to cover the potential that the County will assume responsibility for various mitigation projects. Therefore, there is not a significant change in the price of mitigation credits.  
6.
Achieving greater environmental benefits from larger scale projects

The County MRP allows the County to pool funds to do larger-scale projects that produce greater environmental benefits than multiple smaller projects would provide.

ATTACHMENTS

1. Proposed Ordinance 2011-0455 
2. Program Instrument Basic Agreement

3. Pertinent section from 2008 Code of Federal Regulations (33 CFR 332)
4. Program Instrument Index (Note: The Program appendices and exhibits exceed 300 pages.  Copies are not attached to the staff report but are available from staff or the clerk's office.)

� The mitigation projects implemented under the County's existing MRP has implemented have been successful. One particular example is the Williams project in the Cold Creek Natural area, which is often cited by the Corps as a success story of a larger-scale wetland mitigation project.
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