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§ 332.1 Purpose and general considerations. 

(a) Purpose.  

 (1) The purpose of this part is to establish standards and criteria for the use of all types of 
compensatory mitigation, including on-site and off-site permittee-responsible mitigation, 
mitigation banks, and in-lieu fee mitigation to offset unavoidable impacts to waters of the United 
States authorized through the issuance of Department of the Army (DA) permits pursuant to 
section 404 of the Clean Water Act (33 U.S.C. 1344) and/or sections 9 or 10 of the Rivers and 
Harbors Act of 1899 (33 U.S.C. 401, 403). This part implements section 314(b) of the 2004 
National Defense Authorization Act (Pub. L. 108–136), which directs that the standards and 
criteria shall, to the maximum extent practicable, maximize available credits and opportunities 
for mitigation, provide for regional variations in wetland conditions, functions, and values, and 
apply equivalent standards and criteria to each type of compensatory mitigation. This part is 
intended to further clarify mitigation requirements established under U.S. Army Corps of 



Engineers (Corps) and U.S. Environmental Protection Agency (U.S. EPA) regulations at 33 CFR 
part 320 and 40 CFR part 230, respectively. 

 (2) This part has been jointly developed by the Secretary of the Army, acting through the 
Chief of Engineers, and the Administrator of the Environmental Protection Agency. From time 
to time guidance on interpreting and implementing this part may be prepared jointly by U.S. 
EPA and the Corps at the national or regional level. No modifications to the basic application, 
meaning, or intent of this part will be made without further joint rulemaking by the Secretary of 
the Army, acting through the Chief of Engineers and the Administrator of the Environmental 
Protection Agency, pursuant to the Administrative Procedure Act (5 U.S.C. 551 et seq. ). 

(b) Applicability. This part does not alter the regulations at §320.4(r) of this title, which address 
the general mitigation requirements for DA permits. In particular, it does not alter the 
circumstances under which compensatory mitigation is required or the definitions of “waters of 
the United States” or “navigable waters of the United States,” which are provided at parts 328 
and 329 of this chapter, respectively. Use of resources as compensatory mitigation that are not 
otherwise subject to regulation under section 404 of the Clean Water Act and/or sections 9 or 10 
of the Rivers and Harbors Act of 1899 does not in and of itself make them subject to such 
regulation. 

(c) Sequencing.  

 (1) Nothing in this section affects the requirement that all DA permits subject to section 
404 of the Clean Water Act comply with applicable provisions of the Section 404(b)(1) 
Guidelines at 40 CFR part 230. 

 (2) Pursuant to these requirements, the district engineer will issue an individual section 
404 permit only upon a determination that the proposed discharge complies with applicable 
provisions of 40 CFR part 230, including those which require the permit applicant to take all 
appropriate and practicable steps to avoid and minimize adverse impacts to waters of the United 
States. Practicable means available and capable of being done after taking into consideration 
cost, existing technology, and logistics in light of overall project purposes. Compensatory 
mitigation for unavoidable impacts may be required to ensure that an activity requiring a section 
404 permit complies with the Section 404(b)(1) Guidelines. 

 (3) Compensatory mitigation for unavoidable impacts may be required to ensure that an 
activity requiring a section 404 permit complies with the Section 404(b)(1) Guidelines. During 
the 404(b)(1) Guidelines compliance analysis, the district engineer may determine that a DA 
permit for the proposed activity cannot be issued because of the lack of appropriate and 
practicable compensatory mitigation options. 

(d) Public interest. Compensatory mitigation may also be required to ensure that an activity 
requiring authorization under section 404 of the Clean Water Act and/or sections 9 or 10 of the 
Rivers and Harbors Act of 1899 is not contrary to the public interest. 



(e) Accounting for regional variations. Where appropriate, district engineers shall account for 
regional characteristics of aquatic resource types, functions and services when determining 
performance standards and monitoring requirements for compensatory mitigation projects. 

(f) Relationship to other guidance documents.  

 (1) This part applies instead of the “Federal Guidance for the Establishment, Use, and 
Operation of Mitigation Banks,” which was issued on November 28, 1995, the “Federal 
Guidance on the Use of In-Lieu Fee Arrangements for Compensatory Mitigation Under Section 
404 of the Clean Water Act and Section 10 of the Rivers and Harbors Act,” which was issued on 
November 7, 2000, and Regulatory Guidance Letter 02–02, “Guidance on Compensatory 
Mitigation Projects for Aquatic Resource Impacts Under the Corps Regulatory Program Pursuant 
to Section 404 of the Clean Water Act and Section 10 of the Rivers and Harbors Act of 1899” 
which was issued on December 24, 2002. These guidance documents are no longer to be used as 
compensatory mitigation policy in the Corps Regulatory Program. 

 (2) In addition, this part also applies instead of the provisions relating to the amount, 
type, and location of compensatory mitigation projects, including the use of preservation, in the 
February 6, 1990, Memorandum of Agreement (MOA) between the Department of the Army and 
the Environmental Protection Agency on the Determination of Mitigation Under the Clean Water 
Act Section 404(b)(1) Guidelines. All other provisions of this MOA remain in effect. 

_____________________________________________________________________________ 

§ 332.2 Definitions. 

For the purposes of this part, the following terms are defined: 

Adaptive management means the development of a management strategy that anticipates likely 
challenges associated with compensatory mitigation projects and provides for the 
implementation of actions to address those challenges, as well as unforeseen changes to those 
projects. It requires consideration of the risk, uncertainty, and dynamic nature of compensatory 
mitigation projects and guides modification of those projects to optimize performance. It 
includes the selection of appropriate measures that will ensure that the aquatic resource functions 
are provided and involves analysis of monitoring results to identify potential problems of a 
compensatory mitigation project and the identification and implementation of measures to rectify 
those problems. 

Advance credits means any credits of an approved in-lieu fee program that are available for sale 
prior to being fulfilled in accordance with an approved mitigation project plan. Advance credit 
sales require an approved in-lieu fee program instrument that meets all applicable requirements 
including a specific allocation of advance credits, by service area where applicable. The 
instrument must also contain a schedule for fulfillment of advance credit sales. 



Buffer means an upland, wetland, and/or riparian area that protects and/or enhances aquatic 
resource functions associated with wetlands, rivers, streams, lakes, marine, and estuarine systems 
from disturbances associated with adjacent land uses. 

Compensatory mitigation means the restoration (re-establishment or rehabilitation), 
establishment (creation), enhancement, and/or in certain circumstances preservation of aquatic 
resources for the purposes of offsetting unavoidable adverse impacts which remain after all 
appropriate and practicable avoidance and minimization has been achieved. 

Compensatory mitigation project means compensatory mitigation implemented by the permittee 
as a requirement of a DA permit (i.e., permittee-responsible mitigation), or by a mitigation bank 
or an in-lieu fee program. 

Condition means the relative ability of an aquatic resource to support and maintain a community 
of organisms having a species composition, diversity, and functional organization comparable to 
reference aquatic resources in the region. 

Credit means a unit of measure (e.g., a functional or areal measure or other suitable metric) 
representing the accrual or attainment of aquatic functions at a compensatory mitigation site. The 
measure of aquatic functions is based on the resources restored, established, enhanced, or 
preserved. 

DA means Department of the Army. 

Days means calendar days. 

Debit means a unit of measure (e.g., a functional or areal measure or other suitable metric) 
representing the loss of aquatic functions at an impact or project site. The measure of aquatic 
functions is based on the resources impacted by the authorized activity. 

Enhancement means the manipulation of the physical, chemical, or biological characteristics of 
an aquatic resource to heighten, intensify, or improve a specific aquatic resource function(s). 
Enhancement results in the gain of selected aquatic resource function(s), but may also lead to a 
decline in other aquatic resource function(s). Enhancement does not result in a gain in aquatic 
resource area. 

Establishment (creation) means the manipulation of the physical, chemical, or biological 
characteristics present to develop an aquatic resource that did not previously exist at an upland 
site. Establishment results in a gain in aquatic resource area and functions. 

Fulfillment of advance credit sales of an in-lieu fee program means application of credits 
released in accordance with a credit release schedule in an approved mitigation project plan to 
satisfy the mitigation requirements represented by the advance credits. Only after any advance 
credit sales within a service area have been fulfilled through the application of released credits 
from an in-lieu fee project (in accordance with the credit release schedule for an approved 
mitigation project plan), may additional released credits from that project be sold or transferred 



to permittees. When advance credits are fulfilled, an equal number of new advance credits is 
restored to the program sponsor for sale or transfer to permit applicants. 

Functional capacity means the degree to which an area of aquatic resource performs a specific 
function. 

Functions means the physical, chemical, and biological processes that occur in ecosystems. 

Impact means adverse effect. 

In-kind means a resource of a similar structural and functional type to the impacted resource. 

In-lieu fee program means a program involving the restoration, establishment, enhancement, 
and/or preservation of aquatic resources through funds paid to a governmental or non-profit 
natural resources management entity to satisfy compensatory mitigation requirements for DA 
permits. Similar to a mitigation bank, an in-lieu fee program sells compensatory mitigation 
credits to permittees whose obligation to provide compensatory mitigation is then transferred to 
the in-lieu program sponsor. However, the rules governing the operation and use of in-lieu fee 
programs are somewhat different from the rules governing operation and use of mitigation banks. 
The operation and use of an in-lieu fee program are governed by an in-lieu fee program 
instrument. 

In-lieu fee program instrument means the legal document for the establishment, operation, and 
use of an in-lieu fee program. 

Instrument means mitigation banking instrument or in-lieu fee program instrument. 

Interagency Review Team (IRT) means an interagency group of federal, tribal, state, and/or 
local regulatory and resource agency representatives that reviews documentation for, and advises 
the district engineer on, the establishment and management of a mitigation bank or an in-lieu fee 
program. 

Mitigation bank means a site, or suite of sites, where resources (e.g., wetlands, streams, riparian 
areas) are restored, established, enhanced, and/or preserved for the purpose of providing 
compensatory mitigation for impacts authorized by DA permits. In general, a mitigation bank 
sells compensatory mitigation credits to permittees whose obligation to provide compensatory 
mitigation is then transferred to the mitigation bank sponsor. The operation and use of a 
mitigation bank are governed by a mitigation banking instrument. 

Mitigation banking instrument means the legal document for the establishment, operation, and 
use of a mitigation bank. 

Off-site means an area that is neither located on the same parcel of land as the impact site, nor on 
a parcel of land contiguous to the parcel containing the impact site. 



On-site means an area located on the same parcel of land as the impact site, or on a parcel of 
land contiguous to the impact site. 

Out-of-kind means a resource of a different structural and functional type from the impacted 
resource. 

Performance standards are observable or measurable physical (including hydrological), 
chemical and/or biological attributes that are used to determine if a compensatory mitigation 
project meets its objectives. 

Permittee-responsible mitigation means an aquatic resource restoration, establishment, 
enhancement, and/or preservation activity undertaken by the permittee (or an authorized agent or 
contractor) to provide compensatory mitigation for which the permittee retains full 
responsibility. 

Preservation means the removal of a threat to, or preventing the decline of, aquatic resources by 
an action in or near those aquatic resources. This term includes activities commonly associated 
with the protection and maintenance of aquatic resources through the implementation of 
appropriate legal and physical mechanisms. Preservation does not result in a gain of aquatic 
resource area or functions. 

Re-establishment means the manipulation of the physical, chemical, or biological characteristics 
of a site with the goal of returning natural/historic functions to a former aquatic resource. Re-
establishment results in rebuilding a former aquatic resource and results in a gain in aquatic 
resource area and functions. 

Reference aquatic resources are a set of aquatic resources that represent the full range of 
variability exhibited by a regional class of aquatic resources as a result of natural processes and 
anthropogenic disturbances. 

Rehabilitation means the manipulation of the physical, chemical, or biological characteristics of 
a site with the goal of repairing natural/historic functions to a degraded aquatic resource. 
Rehabilitation results in a gain in aquatic resource function, but does not result in a gain in 
aquatic resource area. 

Release of credits means a determination by the district engineer, in consultation with the IRT, 
that credits associated with an approved mitigation plan are available for sale or transfer, or in 
the case of an in-lieu fee program, for fulfillment of advance credit sales. A proportion of 
projected credits for a specific mitigation bank or in-lieu fee project may be released upon 
approval of the mitigation plan, with additional credits released as milestones specified in the 
credit release schedule are achieved. 

Restoration means the manipulation of the physical, chemical, or biological characteristics of a 
site with the goal of returning natural/historic functions to a former or degraded aquatic resource. 
For the purpose of tracking net gains in aquatic resource area, restoration is divided into two 
categories: re-establishment and rehabilitation. 



Riparian areas are lands adjacent to streams, rivers, lakes, and estuarine-marine shorelines. 
Riparian areas provide a variety of ecological functions and services and help improve or 
maintain local water quality. 

Service area means the geographic area within which impacts can be mitigated at a specific 
mitigation bank or an in-lieu fee program, as designated in its instrument. 

Services mean the benefits that human populations receive from functions that occur in 
ecosystems. 

Sponsor means any public or private entity responsible for establishing, and in most 
circumstances, operating a mitigation bank or in-lieu fee program. 

Standard permit means a standard, individual permit issued under the authority of section 404 of 
the Clean Water Act and/or sections 9 or 10 of the Rivers and Harbors Act of 1899. 

Temporal loss is the time lag between the loss of aquatic resource functions caused by the 
permitted impacts and the replacement of aquatic resource functions at the compensatory 
mitigation site. Higher compensation ratios may be required to compensate for temporal loss. 
When the compensatory mitigation project is initiated prior to, or concurrent with, the permitted 
impacts, the district engineer may determine that compensation for temporal loss is not 
necessary, unless the resource has a long development time. 

Watershed means a land area that drains to a common waterway, such as a stream, lake, estuary, 
wetland, or ultimately the ocean. 

Watershed approach means an analytical process for making compensatory mitigation decisions 
that support the sustainability or improvement of aquatic resources in a watershed. It involves 
consideration of watershed needs, and how locations and types of compensatory mitigation 
projects address those needs. A landscape perspective is used to identify the types and locations 
of compensatory mitigation projects that will benefit the watershed and offset losses of aquatic 
resource functions and services caused by activities authorized by DA permits. The watershed 
approach may involve consideration of landscape scale, historic and potential aquatic resource 
conditions, past and projected aquatic resource impacts in the watershed, and terrestrial 
connections between aquatic resources when determining compensatory mitigation requirements 
for DA permits. 

Watershed plan means a plan developed by federal, tribal, state, and/or local government 
agencies or appropriate non-governmental organizations, in consultation with relevant 
stakeholders, for the specific goal of aquatic resource restoration, establishment, enhancement, 
and preservation. A watershed plan addresses aquatic resource conditions in the watershed, 
multiple stakeholder interests, and land uses. Watershed plans may also identify priority sites for 
aquatic resource restoration and protection. Examples of watershed plans include special area 
management plans, advance identification programs, and wetland management plans. 

_____________________________________________________________________________ 



§ 332.3 General compensatory mitigation requirements. 

(a) General considerations.  

 (1) The fundamental objective of compensatory mitigation is to offset environmental 
losses resulting from unavoidable impacts to waters of the United States authorized by DA 
permits. The district engineer must determine the compensatory mitigation to be required in a 
DA permit, based on what is practicable and capable of compensating for the aquatic resource 
functions that will be lost as a result of the permitted activity. When evaluating compensatory 
mitigation options, the district engineer will consider what would be environmentally preferable. 
In making this determination, the district engineer must assess the likelihood for ecological 
success and sustainability, the location of the compensation site relative to the impact site and 
their significance within the watershed, and the costs of the compensatory mitigation project. In 
many cases, the environmentally preferable compensatory mitigation may be provided through 
mitigation banks or in-lieu fee programs because they usually involve consolidating 
compensatory mitigation projects where ecologically appropriate, consolidating resources, 
providing financial planning and scientific expertise (which often is not practical for permittee-
responsible compensatory mitigation projects), reducing temporal losses of functions, and 
reducing uncertainty over project success. Compensatory mitigation requirements must be 
commensurate with the amount and type of impact that is associated with a particular DA permit. 
Permit applicants are responsible for proposing an appropriate compensatory mitigation option to 
offset unavoidable impacts. 

 (2) Compensatory mitigation may be performed using the methods of restoration, 
enhancement, establishment, and in certain circumstances preservation. Restoration should 
generally be the first option considered because the likelihood of success is greater and the 
impacts to potentially ecologically important uplands are reduced compared to establishment, 
and the potential gains in terms of aquatic resource functions are greater, compared to 
enhancement and preservation. 

 (3) Compensatory mitigation projects may be sited on public or private lands. Credits for 
compensatory mitigation projects on public land must be based solely on aquatic resource 
functions provided by the compensatory mitigation project, over and above those provided by 
public programs already planned or in place. All compensatory mitigation projects must comply 
with the standards in this part, if they are to be used to provide compensatory mitigation for 
activities authorized by DA permits, regardless of whether they are sited on public or private 
lands and whether the sponsor is a governmental or private entity. 

(b) Type and location of compensatory mitigation.  

 (1) When considering options for successfully providing the required compensatory 
mitigation, the district engineer shall consider the type and location options in the order 
presented in paragraphs (b)(2) through (b)(6) of this section. In general, the required 
compensatory mitigation should be located within the same watershed as the impact site, and 
should be located where it is most likely to successfully replace lost functions and services, 
taking into account such watershed scale features as aquatic habitat diversity, habitat 



connectivity, relationships to hydrologic sources (including the availability of water rights), 
trends in land use, ecological benefits, and compatibility with adjacent land uses. When 
compensating for impacts to marine resources, the location of the compensatory mitigation site 
should be chosen to replace lost functions and services within the same marine ecological system 
(e.g., reef complex, littoral drift cell). Compensation for impacts to aquatic resources in coastal 
watersheds (watersheds that include a tidal water body) should also be located in a coastal 
watershed where practicable. Compensatory mitigation projects should not be located where they 
will increase risks to aviation by attracting wildlife to areas where aircraft-wildlife strikes may 
occur (e.g., near airports). 

 (2) Mitigation bank credits. When permitted impacts are located within the service area 
of an approved mitigation bank, and the bank has the appropriate number and resource type of 
credits available, the permittee's compensatory mitigation requirements may be met by securing 
those credits from the sponsor. Since an approved instrument (including an approved mitigation 
plan and appropriate real estate and financial assurances) for a mitigation bank is required to be 
in place before its credits can begin to be used to compensate for authorized impacts, use of a 
mitigation bank can help reduce risk and uncertainty, as well as temporal loss of resource 
functions and services. Mitigation bank credits are not released for debiting until specific 
milestones associated with the mitigation bank site's protection and development are achieved, 
thus use of mitigation bank credits can also help reduce risk that mitigation will not be fully 
successful. Mitigation banks typically involve larger, more ecologically valuable parcels, and 
more rigorous scientific and technical analysis, planning and implementation than permittee-
responsible mitigation. Also, development of a mitigation bank requires site identification in 
advance, project-specific planning, and significant investment of financial resources that is often 
not practicable for many in-lieu fee programs. For these reasons, the district engineer should give 
preference to the use of mitigation bank credits when these considerations are applicable. 
However, these same considerations may also be used to override this preference, where 
appropriate, as, for example, where an in-lieu fee program has released credits available from a 
specific approved in-lieu fee project, or a permittee-responsible project will restore an 
outstanding resource based on rigorous scientific and technical analysis. 

 (3) In-lieu fee program credits. Where permitted impacts are located within the service 
area of an approved in-lieu fee program, and the sponsor has the appropriate number and 
resource type of credits available, the permittee's compensatory mitigation requirements may be 
met by securing those credits from the sponsor. Where permitted impacts are not located in the 
service area of an approved mitigation bank, or the approved mitigation bank does not have the 
appropriate number and resource type of credits available to offset those impacts, in-lieu fee 
mitigation, if available, is generally preferable to permittee-responsible mitigation. In-lieu fee 
projects typically involve larger, more ecologically valuable parcels, and more rigorous scientific 
and technical analysis, planning and implementation than permittee-responsible mitigation. They 
also devote significant resources to identifying and addressing high-priority resource needs on a 
watershed scale, as reflected in their compensation planning framework. For these reasons, the 
district engineer should give preference to in-lieu fee program credits over permittee-responsible 
mitigation, where these considerations are applicable. However, as with the preference for 
mitigation bank credits, these same considerations may be used to override this preference where 
appropriate. Additionally, in cases where permittee-responsible mitigation is likely to 



successfully meet performance standards before advance credits secured from an in-lieu fee 
program are fulfilled, the district engineer should also give consideration to this factor in 
deciding between in-lieu fee mitigation and permittee-responsible mitigation. 

 (4) Permittee-responsible mitigation under a watershed approach. Where permitted 
impacts are not in the service area of an approved mitigation bank or in-lieu fee program that has 
the appropriate number and resource type of credits available, permittee-responsible mitigation is 
the only option. Where practicable and likely to be successful and sustainable, the resource type 
and location for the required permittee-responsible compensatory mitigation should be 
determined using the principles of a watershed approach as outlined in paragraph (c) of this 
section. 

 (5) Permittee-responsible mitigation through on-site and in-kind mitigation. In cases 
where a watershed approach is not practicable, the district engineer should consider opportunities 
to offset anticipated aquatic resource impacts by requiring on-site and in-kind compensatory 
mitigation. The district engineer must also consider the practicability of on-site compensatory 
mitigation and its compatibility with the proposed project. 

 (6) Permittee-responsible mitigation through off-site and/or out-of-kind mitigation. If, 
after considering opportunities for on-site, in-kind compensatory mitigation as provided in 
paragraph (b)(5) of this section, the district engineer determines that these compensatory 
mitigation opportunities are not practicable, are unlikely to compensate for the permitted 
impacts, or will be incompatible with the proposed project, and an alternative, practicable off-site 
and/or out-of-kind mitigation opportunity is identified that has a greater likelihood of offsetting 
the permitted impacts or is environmentally preferable to on-site or in-kind mitigation, the 
district engineer should require that this alternative compensatory mitigation be provided. 

(c) Watershed approach to compensatory mitigation.  

 (1) The district engineer must use a watershed approach to establish compensatory 
mitigation requirements in DA permits to the extent appropriate and practicable. Where a 
watershed plan is available, the district engineer will determine whether the plan is appropriate 
for use in the watershed approach for compensatory mitigation. In cases where the district 
engineer determines that an appropriate watershed plan is available, the watershed approach 
should be based on that plan. Where no such plan is available, the watershed approach should be 
based on information provided by the project sponsor or available from other sources. The 
ultimate goal of a watershed approach is to maintain and improve the quality and quantity of 
aquatic resources within watersheds through strategic selection of compensatory mitigation sites. 

 (2) Considerations.  

 (i) A watershed approach to compensatory mitigation considers the importance of 
landscape position and resource type of compensatory mitigation projects for the sustainability of 
aquatic resource functions within the watershed. Such an approach considers how the types and 
locations of compensatory mitigation projects will provide the desired aquatic resource 
functions, and will continue to function over time in a changing landscape. It also considers the 



habitat requirements of important species, habitat loss or conversion trends, sources of watershed 
impairment, and current development trends, as well as the requirements of other regulatory and 
non-regulatory programs that affect the watershed, such as storm water management or habitat 
conservation programs. It includes the protection and maintenance of terrestrial resources, such 
as non-wetland riparian areas and uplands, when those resources contribute to or improve the 
overall ecological functioning of aquatic resources in the watershed. Compensatory mitigation 
requirements determined through the watershed approach should not focus exclusively on 
specific functions (e.g., water quality or habitat for certain species), but should provide, where 
practicable, the suite of functions typically provided by the affected aquatic resource. 

 (ii) Locational factors (e.g., hydrology, surrounding land use) are important to the success 
of compensatory mitigation for impacted habitat functions and may lead to siting of such 
mitigation away from the project area. However, consideration should also be given to functions 
and services (e.g., water quality, flood control, shoreline protection) that will likely need to be 
addressed at or near the areas impacted by the permitted impacts. 

 (iii) A watershed approach may include on-site compensatory mitigation, off-site 
compensatory mitigation (including mitigation banks or in-lieu fee programs), or a combination 
of on-site and off-site compensatory mitigation. 

 (iv) A watershed approach to compensatory mitigation should include, to the extent 
practicable, inventories of historic and existing aquatic resources, including identification of 
degraded aquatic resources, and identification of immediate and long-term aquatic resource 
needs within watersheds that can be met through permittee-responsible mitigation projects, 
mitigation banks, or in-lieu fee programs. Planning efforts should identify and prioritize aquatic 
resource restoration, establishment, and enhancement activities, and preservation of existing 
aquatic resources that are important for maintaining or improving ecological functions of the 
watershed. The identification and prioritization of resource needs should be as specific as 
possible, to enhance the usefulness of the approach in determining compensatory mitigation 
requirements. 

 (v) A watershed approach is not appropriate in areas where watershed boundaries do not 
exist, such as marine areas. In such cases, an appropriate spatial scale should be used to replace 
lost functions and services within the same ecological system (e.g., reef complex, littoral drift 
cell). 

 (3) Information Needs.  

 (i) In the absence of a watershed plan determined by the district engineer under paragraph 
(c)(1) of this section to be appropriate for use in the watershed approach, the district engineer 
will use a watershed approach based on analysis of information regarding watershed conditions 
and needs, including potential sites for aquatic resource restoration activities and priorities for 
aquatic resource restoration and preservation. Such information includes: current trends in 
habitat loss or conversion; cumulative impacts of past development activities, current 
development trends, the presence and needs of sensitive species; site conditions that favor or 



hinder the success of compensatory mitigation projects; and chronic environmental problems 
such as flooding or poor water quality. 

 (ii) This information may be available from sources such as wetland maps; soil surveys; 
U.S. Geological Survey topographic and hydrologic maps; aerial photographs; information on 
rare, endangered and threatened species and critical habitat; local ecological reports or studies; 
and other information sources that could be used to identify locations for suitable compensatory 
mitigation projects in the watershed. 

 (iii) The level of information and analysis needed to support a watershed approach must 
be commensurate with the scope and scale of the proposed impacts requiring a DA permit, as 
well as the functions lost as a result of those impacts. 

 (4) Watershed scale . The size of watershed addressed using a watershed approach 
should not be larger than is appropriate to ensure that the aquatic resources provided through 
compensation activities will effectively compensate for adverse environmental impacts resulting 
from activities authorized by DA permits. The district engineer should consider relevant 
environmental factors and appropriate locally developed standards and criteria when determining 
the appropriate watershed scale in guiding compensation activities. 

(d) Site selection.  

 (1) The compensatory mitigation project site must be ecologically suitable for providing 
the desired aquatic resource functions. In determining the ecological suitability of the 
compensatory mitigation project site, the district engineer must consider, to the extent 
practicable, the following factors: 

 (i) Hydrological conditions, soil characteristics, and other physical and chemical 
characteristics; 

 (ii) Watershed-scale features, such as aquatic habitat diversity, habitat connectivity, and 
other landscape scale functions; 

 (iii) The size and location of the compensatory mitigation site relative to hydrologic 
sources (including the availability of water rights) and other ecological features; 

 (iv) Compatibility with adjacent land uses and watershed management plans; 

 (v) Reasonably foreseeable effects the compensatory mitigation project will have on 
ecologically important aquatic or terrestrial resources (e.g., shallow sub-tidal habitat, mature 
forests), cultural sites, or habitat for federally- or state-listed threatened and endangered species; 
and 

 (vi) Other relevant factors including, but not limited to, development trends, anticipated 
land use changes, habitat status and trends, the relative locations of the impact and mitigation 
sites in the stream network, local or regional goals for the restoration or protection of particular 



habitat types or functions (e.g., re-establishment of habitat corridors or habitat for species of 
concern), water quality goals, floodplain management goals, and the relative potential for 
chemical contamination of the aquatic resources. 

 (2) District engineers may require on-site, off-site, or a combination of on-site and off-
site compensatory mitigation to replace permitted losses of aquatic resource functions and 
services. 

 (3) Applicants should propose compensation sites adjacent to existing aquatic resources 
or where aquatic resources previously existed. 

(e) Mitigation type.  

 (1) In general, in-kind mitigation is preferable to out-of-kind mitigation because it is most 
likely to compensate for the functions and services lost at the impact site. For example, tidal 
wetland compensatory mitigation projects are most likely to compensate for unavoidable impacts 
to tidal wetlands, while perennial stream compensatory mitigation projects are most likely to 
compensate for unavoidable impacts to perennial streams. Thus, except as provided in paragraph 
(e)(2) of this section, the required compensatory mitigation shall be of a similar type to the 
affected aquatic resource. 

 (2) If the district engineer determines, using the watershed approach in accordance with 
paragraph (c) of this section that out-of-kind compensatory mitigation will serve the aquatic 
resource needs of the watershed, the district engineer may authorize the use of such out-of-kind 
compensatory mitigation. The basis for authorization of out-of-kind compensatory mitigation 
must be documented in the administrative record for the permit action. 

 (3) For difficult-to-replace resources (e.g., bogs, fens, springs, streams, Atlantic white 
cedar swamps) if further avoidance and minimization is not practicable, the required 
compensation should be provided, if practicable, through in-kind rehabilitation, enhancement, or 
preservation since there is greater certainty that these methods of compensation will successfully 
offset permitted impacts. 

(f) Amount of compensatory mitigation.  

 (1) If the district engineer determines that compensatory mitigation is necessary to offset 
unavoidable impacts to aquatic resources, the amount of required compensatory mitigation must 
be, to the extent practicable, sufficient to replace lost aquatic resource functions. In cases where 
appropriate functional or condition assessment methods or other suitable metrics are available, 
these methods should be used where practicable to determine how much compensatory 
mitigation is required. If a functional or condition assessment or other suitable metric is not used, 
a minimum one-to-one acreage or linear foot compensation ratio must be used. 

 (2) The district engineer must require a mitigation ratio greater than one-to-one where 
necessary to account for the method of compensatory mitigation (e.g., preservation), the 
likelihood of success, differences between the functions lost at the impact site and the functions 



expected to be produced by the compensatory mitigation project, temporal losses of aquatic 
resource functions, the difficulty of restoring or establishing the desired aquatic resource type 
and functions, and/or the distance between the affected aquatic resource and the compensation 
site. The rationale for the required replacement ratio must be documented in the administrative 
record for the permit action. 

 (3) If an in-lieu fee program will be used to provide the required compensatory 
mitigation, and the appropriate number and resource type of released credits are not available, 
the district engineer must require sufficient compensation to account for the risk and uncertainty 
associated with in-lieu fee projects that have not been implemented before the permitted impacts 
have occurred. 

(g) Use of mitigation banks and in-lieu fee programs . Mitigation banks and in-lieu fee 
programs may be used to compensate for impacts to aquatic resources authorized by general 
permits and individual permits, including after-the-fact permits, in accordance with the 
preference hierarchy in paragraph (b) of this section. 

(h) Preservation.  

 (1) Preservation may be used to provide compensatory mitigation for activities authorized 
by DA permits when all the following criteria are met: 

 (i) The resources to be preserved provide important physical, chemical, or biological 
functions for the watershed; 

 (ii) The resources to be preserved contribute significantly to the ecological sustainability 
of the watershed. In determining the contribution of those resources to the ecological 
sustainability of the watershed, the district engineer must use appropriate quantitative assessment 
tools, where available; 

 (iii) Preservation is determined by the district engineer to be appropriate and practicable; 

 (iv) The resources are under threat of destruction or adverse modifications; and 

 (v) The preserved site will be permanently protected through an appropriate real estate or 
other legal instrument (e.g., easement, title transfer to state resource agency or land trust). 

 (2) Where preservation is used to provide compensatory mitigation, to the extent 
appropriate and practicable the preservation shall be done in conjunction with aquatic resource 
restoration, establishment, and/or enhancement activities. This requirement may be waived by 
the district engineer where preservation has been identified as a high priority using a watershed 
approach described in paragraph (c) of this section, but compensation ratios shall be higher. 

(i) Buffers. District engineers may require the restoration, establishment, enhancement, and 
preservation, as well as the maintenance, of riparian areas and/or buffers around aquatic 
resources where necessary to ensure the long-term viability of those resources. Buffers may also 



provide habitat or corridors necessary for the ecological functioning of aquatic resources. If 
buffers are required by the district engineer as part of the compensatory mitigation project, 
compensatory mitigation credit will be provided for those buffers. 

(j) Relationship to other federal, tribal, state, and local programs.  

 (1) Compensatory mitigation projects for DA permits may also be used to satisfy the 
environmental requirements of other programs, such as tribal, state, or local wetlands regulatory 
programs, other federal programs such as the Surface Mining Control and Reclamation Act, 
Corps civil works projects, and Department of Defense military construction projects, consistent 
with the terms and requirements of these programs and subject to the following considerations: 

 (i) The compensatory mitigation project must include appropriate compensation required 
by the DA permit for unavoidable impacts to aquatic resources authorized by that permit. 

 (ii) Under no circumstances may the same credits be used to provide mitigation for more 
than one permitted activity. However, where appropriate, compensatory mitigation projects, 
including mitigation banks and in-lieu fee projects, may be designed to holistically address 
requirements under multiple programs and authorities for the same activity. 

 (2) Except for projects undertaken by federal agencies, or where federal funding is 
specifically authorized to provide compensatory mitigation, federally-funded aquatic resource 
restoration or conservation projects undertaken for purposes other than compensatory mitigation, 
such as the Wetlands Reserve Program, Conservation Reserve Program, and Partners for 
Wildlife Program activities, cannot be used for the purpose of generating compensatory 
mitigation credits for activities authorized by DA permits. However, compensatory mitigation 
credits may be generated by activities undertaken in conjunction with, but supplemental to, such 
programs in order to maximize the overall ecological benefits of the restoration or conservation 
project. 

 (3) Compensatory mitigation projects may also be used to provide compensatory 
mitigation under the Endangered Species Act or for Habitat Conservation Plans, as long as they 
comply with the requirements of paragraph (j)(1) of this section. 

(k) Permit conditions.  

 (1) The compensatory mitigation requirements for a DA permit, including the amount 
and type of compensatory mitigation, must be clearly stated in the special conditions of the 
individual permit or general permit verification (see 33 CFR 325.4 and 330.6(a)). The special 
conditions must be enforceable. 

 (2) For an individual permit that requires permittee-responsible mitigation, the special 
conditions must: 

 (i) Identify the party responsible for providing the compensatory mitigation; 



 (ii) Incorporate, by reference, the final mitigation plan approved by the district engineer; 

 (iii) State the objectives, performance standards, and monitoring required for the 
compensatory mitigation project, unless they are provided in the approved final mitigation plan; 
and 

 (iv) Describe any required financial assurances or long-term management provisions for 
the compensatory mitigation project, unless they are specified in the approved final mitigation 
plan. 

 (3) For a general permit activity that requires permittee-responsible compensatory 
mitigation, the special conditions must describe the compensatory mitigation proposal, which 
may be either conceptual or detailed. The general permit verification must also include a special 
condition that states that the permittee cannot commence work in waters of the United States 
until the district engineer approves the final mitigation plan, unless the district engineer 
determines that such a special condition is not practicable and not necessary to ensure timely 
completion of the required compensatory mitigation. To the extent appropriate and practicable, 
special conditions of the general permit verification should also address the requirements of 
paragraph (k)(2) of this section. 

 (4) If a mitigation bank or in-lieu fee program is used to provide the required 
compensatory mitigation, the special conditions must indicate whether a mitigation bank or in-
lieu fee program will be used, and specify the number and resource type of credits the permittee 
is required to secure. In the case of an individual permit, the special condition must also identify 
the specific mitigation bank or in-lieu fee program that will be used. For general permit 
verifications, the special conditions may either identify the specific mitigation bank or in-lieu fee 
program, or state that the specific mitigation bank or in-lieu fee program used to provide the 
required compensatory mitigation must be approved by the district engineer before the credits 
are secured. 

(l) Party responsible for compensatory mitigation.  

 (1) For permittee-responsible mitigation, the special conditions of the DA permit must 
clearly indicate the party or parties responsible for the implementation, performance, and long-
term management of the compensatory mitigation project. 

 (2) For mitigation banks and in-lieu fee programs, the instrument must clearly indicate 
the party or parties responsible for the implementation, performance, and long-term management 
of the compensatory mitigation project(s). The instrument must also contain a provision 
expressing the sponsor's agreement to assume responsibility for a permittee's compensatory 
mitigation requirements, once that permittee has secured the appropriate number and resource 
type of credits from the sponsor and the district engineer has received the documentation 
described in paragraph (l)(3) of this section. 

 (3) If use of a mitigation bank or in-lieu fee program is approved by the district engineer 
to provide part or all of the required compensatory mitigation for a DA permit, the permittee 



retains responsibility for providing the compensatory mitigation until the appropriate number and 
resource type of credits have been secured from a sponsor and the district engineer has received 
documentation that confirms that the sponsor has accepted the responsibility for providing the 
required compensatory mitigation. This documentation may consist of a letter or form signed by 
the sponsor, with the permit number and a statement indicating the number and resource type of 
credits that have been secured from the sponsor. Copies of this documentation will be retained in 
the administrative records for both the permit and the instrument. If the sponsor fails to provide 
the required compensatory mitigation, the district engineer may pursue measures against the 
sponsor to ensure compliance. 

(m) Timing. Implementation of the compensatory mitigation project shall be, to the maximum 
extent practicable, in advance of or concurrent with the activity causing the authorized impacts. 
The district engineer shall require, to the extent appropriate and practicable, additional 
compensatory mitigation to offset temporal losses of aquatic functions that will result from the 
permitted activity. 

(n) Financial assurances.  

 (1) The district engineer shall require sufficient financial assurances to ensure a high 
level of confidence that the compensatory mitigation project will be successfully completed, in 
accordance with applicable performance standards. In cases where an alternate mechanism is 
available to ensure a high level of confidence that the compensatory mitigation will be provided 
and maintained (e.g., a formal, documented commitment from a government agency or public 
authority) the district engineer may determine that financial assurances are not necessary for that 
compensatory mitigation project. 

 (2) The amount of the required financial assurances must be determined by the district 
engineer, in consultation with the project sponsor, and must be based on the size and complexity 
of the compensatory mitigation project, the degree of completion of the project at the time of 
project approval, the likelihood of success, the past performance of the project sponsor, and any 
other factors the district engineer deems appropriate. Financial assurances may be in the form of 
performance bonds, escrow accounts, casualty insurance, letters of credit, legislative 
appropriations for government sponsored projects, or other appropriate instruments, subject to 
the approval of the district engineer. The rationale for determining the amount of the required 
financial assurances must be documented in the administrative record for either the DA permit or 
the instrument. In determining the assurance amount, the district engineer shall consider the cost 
of providing replacement mitigation, including costs for land acquisition, planning and 
engineering, legal fees, mobilization, construction, and monitoring. 

 (3) If financial assurances are required, the DA permit must include a special condition 
requiring the financial assurances to be in place prior to commencing the permitted activity. 

 (4) Financial assurances shall be phased out once the compensatory mitigation project has 
been determined by the district engineer to be successful in accordance with its performance 
standards. The DA permit or instrument must clearly specify the conditions under which the 
financial assurances are to be released to the permittee, sponsor, and/or other financial assurance 



provider, including, as appropriate, linkage to achievement of performance standards, adaptive 
management, or compliance with special conditions. 

 (5) A financial assurance must be in a form that ensures that the district engineer will 
receive notification at least 120 days in advance of any termination or revocation. For third-party 
assurance providers, this may take the form of a contractual requirement for the assurance 
provider to notify the district engineer at least 120 days before the assurance is revoked or 
terminated. 

 (6) Financial assurances shall be payable at the direction of the district engineer to his 
designee or to a standby trust agreement. When a standby trust is used (e.g., with performance 
bonds or letters of credit) all amounts paid by the financial assurance provider shall be deposited 
directly into the standby trust fund for distribution by the trustee in accordance with the district 
engineer's instructions. 

(o) Compliance with applicable law. The compensatory mitigation project must comply with all 
applicable federal, state, and local laws. The DA permit, mitigation banking instrument, or in-
lieu fee program instrument must not require participation by the Corps or any other federal 
agency in project management, including receipt or management of financial assurances or long-
term financing mechanisms, except as determined by the Corps or other agency to be consistent 
with its statutory authority, mission, and priorities. 

_____________________________________________________________________________ 

§ 332.4 Planning and documentation. 

(a) Pre-application consultations. Potential applicants for standard permits are encouraged to 
participate in pre-application meetings with the Corps and appropriate agencies to discuss 
potential mitigation requirements and information needs. 

(b) Public review and comment.  

 (1) For an activity that requires a standard DA permit pursuant to section 404 of the 
Clean Water Act, the public notice for the proposed activity must contain a statement explaining 
how impacts associated with the proposed activity are to be avoided, minimized, and 
compensated for. This explanation shall address, to the extent that such information is provided 
in the mitigation statement required by §325.1(d)(7) of this chapter, the proposed avoidance and 
minimization and the amount, type, and location of any proposed compensatory mitigation, 
including any out-of-kind compensation, or indicate an intention to use an approved mitigation 
bank or in-lieu fee program. The level of detail provided in the public notice must be 
commensurate with the scope and scale of the impacts. The notice shall not include information 
that the district engineer and the permittee believe should be kept confidential for business 
purposes, such as the exact location of a proposed mitigation site that has not yet been secured. 
The permittee must clearly identify any information being claimed as confidential in the 
mitigation statement when submitted. In such cases, the notice must still provide enough 
information to enable the public to provide meaningful comment on the proposed mitigation. 



 (2) For individual permits, district engineers must consider any timely comments and 
recommendations from other federal agencies; tribal, state, or local governments; and the public. 

 (3) For activities authorized by letters of permission or general permits, the review and 
approval process for compensatory mitigation proposals and plans must be conducted in 
accordance with the terms and conditions of those permits and applicable regulations including 
the applicable provisions of this part. 

(c) Mitigation plan.  

 (1) Preparation and Approval.  

 (i) For individual permits, the permittee must prepare a draft mitigation plan and submit it 
to the district engineer for review. After addressing any comments provided by the district 
engineer, the permittee must prepare a final mitigation plan, which must be approved by the 
district engineer prior to issuing the individual permit. The approved final mitigation plan must 
be incorporated into the individual permit by reference. The final mitigation plan must include 
the items described in paragraphs (c)(2) through (c)(14) of this section, but the level of detail of 
the mitigation plan should be commensurate with the scale and scope of the impacts. As an 
alternative, the district engineer may determine that it would be more appropriate to address any 
of the items described in paragraphs (c)(2) through (c)(14) of this section as permit conditions, 
instead of components of a compensatory mitigation plan. For permittees who intend to fulfill 
their compensatory mitigation obligations by securing credits from approved mitigation banks or 
in-lieu fee programs, their mitigation plans need include only the items described in paragraphs 
(c)(5) and (c)(6) of this section, and the name of the specific mitigation bank or in-lieu fee 
program to be used. 

 (ii) For general permits, if compensatory mitigation is required, the district engineer may 
approve a conceptual or detailed compensatory mitigation plan to meet required time frames for 
general permit verifications, but a final mitigation plan incorporating the elements in paragraphs 
(c)(2) through (c)(14) of this section, at a level of detail commensurate with the scale and scope 
of the impacts, must be approved by the district engineer before the permittee commences work 
in waters of the United States. As an alternative, the district engineer may determine that it 
would be more appropriate to address any of the items described in paragraphs (c)(2) through 
(c)(14) of this section as permit conditions, instead of components of a compensatory mitigation 
plan. For permittees who intend to fulfill their compensatory mitigation obligations by securing 
credits from approved mitigation banks or in-lieu fee programs, their mitigation plans need 
include only the items described in paragraphs (c)(5) and (c)(6) of this section, and either the 
name of the specific mitigation bank or in-lieu fee program to be used or a statement indicating 
that a mitigation bank or in-lieu fee program will be used (contingent upon approval by the 
district engineer). 

 (iii) Mitigation banks and in-lieu fee programs must prepare a mitigation plan including 
the items in paragraphs (c)(2) through (c)(14) of this section for each separate compensatory 
mitigation project site. For mitigation banks and in-lieu fee programs, the preparation and 
approval process for mitigation plans is described in §332.8. 



 (2) Objectives. A description of the resource type(s) and amount(s) that will be provided, 
the method of compensation (i.e., restoration, establishment, enhancement, and/or preservation), 
and the manner in which the resource functions of the compensatory mitigation project will 
address the needs of the watershed, ecoregion, physiographic province, or other geographic area 
of interest. 

 (3) Site selection. A description of the factors considered during the site selection 
process. This should include consideration of watershed needs, on-site alternatives where 
applicable, and the practicability of accomplishing ecologically self-sustaining aquatic resource 
restoration, establishment, enhancement, and/or preservation at the compensatory mitigation 
project site. (See §332.3(d).) 

 (4) Site protection instrument. A description of the legal arrangements and instrument, 
including site ownership, that will be used to ensure the long-term protection of the 
compensatory mitigation project site (see §332.7(a)). 

 (5) Baseline information. A description of the ecological characteristics of the proposed 
compensatory mitigation project site and, in the case of an application for a DA permit, the 
impact site. This may include descriptions of historic and existing plant communities, historic 
and existing hydrology, soil conditions, a map showing the locations of the impact and 
mitigation site(s) or the geographic coordinates for those site(s), and other site characteristics 
appropriate to the type of resource proposed as compensation. The baseline information should 
also include a delineation of waters of the United States on the proposed compensatory 
mitigation project site. A prospective permittee planning to secure credits from an approved 
mitigation bank or in-lieu fee program only needs to provide baseline information about the 
impact site, not the mitigation bank or in-lieu fee project site. 

 (6) Determination of credits. A description of the number of credits to be provided, 
including a brief explanation of the rationale for this determination. (See §332.3(f).) 

 (i) For permittee-responsible mitigation, this should include an explanation of how the 
compensatory mitigation project will provide the required compensation for unavoidable impacts 
to aquatic resources resulting from the permitted activity. 

 (ii) For permittees intending to secure credits from an approved mitigation bank or in-lieu 
fee program, it should include the number and resource type of credits to be secured and how 
these were determined. 

 (7) Mitigation work plan. Detailed written specifications and work descriptions for the 
compensatory mitigation project, including, but not limited to, the geographic boundaries of the 
project; construction methods, timing, and sequence; source(s) of water, including connections to 
existing waters and uplands; methods for establishing the desired plant community; plans to 
control invasive plant species; the proposed grading plan, including elevations and slopes of the 
substrate; soil management; and erosion control measures. For stream compensatory mitigation 
projects, the mitigation work plan may also include other relevant information, such as planform 



geometry, channel form (e.g., typical channel cross-sections), watershed size, design discharge, 
and riparian area plantings. 

 (8) Maintenance plan. A description and schedule of maintenance requirements to 
ensure the continued viability of the resource once initial construction is completed. 

 (9) Performance standards. Ecologically-based standards that will be used to determine 
whether the compensatory mitigation project is achieving its objectives. (See §332.5.) 

 (10) Monitoring requirements. A description of parameters to be monitored in order to 
determine if the compensatory mitigation project is on track to meet performance standards and 
if adaptive management is needed. A schedule for monitoring and reporting on monitoring 
results to the district engineer must be included. (See §332.6.) 

 (11) Long-term management plan. A description of how the compensatory mitigation 
project will be managed after performance standards have been achieved to ensure the long-term 
sustainability of the resource, including long-term financing mechanisms and the party 
responsible for long-term management. (See §332.7(d).) 

 (12) Adaptive management plan. A management strategy to address unforeseen changes 
in site conditions or other components of the compensatory mitigation project, including the 
party or parties responsible for implementing adaptive management measures. The adaptive 
management plan will guide decisions for revising compensatory mitigation plans and 
implementing measures to address both foreseeable and unforeseen circumstances that adversely 
affect compensatory mitigation success. (See §332.7(c).) 

 (13) Financial assurances. A description of financial assurances that will be provided 
and how they are sufficient to ensure a high level of confidence that the compensatory mitigation 
project will be successfully completed, in accordance with its performance standards (see 
§332.3(n)). 

 (14) Other information. The district engineer may require additional information as 
necessary to determine the appropriateness, feasibility, and practicability of the compensatory 
mitigation project. 

_____________________________________________________________________________ 

§ 332.5 Ecological performance standards. 

(a) The approved mitigation plan must contain performance standards that will be used to assess 
whether the project is achieving its objectives. Performance standards should relate to the 
objectives of the compensatory mitigation project, so that the project can be objectively 
evaluated to determine if it is developing into the desired resource type, providing the expected 
functions, and attaining any other applicable metrics (e.g., acres). 



(b) Performance standards must be based on attributes that are objective and verifiable. 
Ecological performance standards must be based on the best available science that can be 
measured or assessed in a practicable manner. Performance standards may be based on variables 
or measures of functional capacity described in functional assessment methodologies, 
measurements of hydrology or other aquatic resource characteristics, and/or comparisons to 
reference aquatic resources of similar type and landscape position. The use of reference aquatic 
resources to establish performance standards will help ensure that those performance standards 
are reasonably achievable, by reflecting the range of variability exhibited by the regional class of 
aquatic resources as a result of natural processes and anthropogenic disturbances. Performance 
standards based on measurements of hydrology should take into consideration the hydrologic 
variability exhibited by reference aquatic resources, especially wetlands. Where practicable, 
performance standards should take into account the expected stages of the aquatic resource 
development process, in order to allow early identification of potential problems and appropriate 
adaptive management. 

_____________________________________________________________________________ 

§ 332.6 Monitoring. 

(a) General. 

 (1) Monitoring the compensatory mitigation project site is necessary to determine if the 
project is meeting its performance standards, and to determine if measures are necessary to 
ensure that the compensatory mitigation project is accomplishing its objectives. The submission 
of monitoring reports to assess the development and condition of the compensatory mitigation 
project is required, but the content and level of detail for those monitoring reports must be 
commensurate with the scale and scope of the compensatory mitigation project, as well as the 
compensatory mitigation project type. The mitigation plan must address the monitoring 
requirements for the compensatory mitigation project, including the parameters to be monitored, 
the length of the monitoring period, the party responsible for conducting the monitoring, the 
frequency for submitting monitoring reports to the district engineer, and the party responsible for 
submitting those monitoring reports to the district engineer. 

 (2) The district engineer may conduct site inspections on a regular basis (e.g., annually) 
during the monitoring period to evaluate mitigation site performance. 

(b) Monitoring period. The mitigation plan must provide for a monitoring period that is 
sufficient to demonstrate that the compensatory mitigation project has met performance 
standards, but not less than five years. A longer monitoring period must be required for aquatic 
resources with slow development rates (e.g., forested wetlands, bogs). Following project 
implementation, the district engineer may reduce or waive the remaining monitoring 
requirements upon a determination that the compensatory mitigation project has achieved its 
performance standards. Conversely the district engineer may extend the original monitoring 
period upon a determination that performance standards have not been met or the compensatory 
mitigation project is not on track to meet them. The district engineer may also revise monitoring 
requirements when remediation and/or adaptive management is required. 



(c) Monitoring reports.  

 (1) The district engineer must determine the information to be included in monitoring 
reports. This information must be sufficient for the district engineer to determine how the 
compensatory mitigation project is progressing towards meeting its performance standards, and 
may include plans (such as as-built plans), maps, and photographs to illustrate site conditions. 
Monitoring reports may also include the results of functional, condition, or other assessments 
used to provide quantitative or qualitative measures of the functions provided by the 
compensatory mitigation project site. 

 (2) The permittee or sponsor is responsible for submitting monitoring reports in 
accordance with the special conditions of the DA permit or the terms of the instrument. Failure 
to submit monitoring reports in a timely manner may result in compliance action by the district 
engineer. 

 (3) Monitoring reports must be provided by the district engineer to interested federal, 
tribal, state, and local resource agencies, and the public, upon request. 

_____________________________________________________________________________ 

§ 332.7 Management. 

(a) Site protection.  

 (1) The aquatic habitats, riparian areas, buffers, and uplands that comprise the overall 
compensatory mitigation project must be provided long-term protection through real estate 
instruments or other available mechanisms, as appropriate. Long-term protection may be 
provided through real estate instruments such as conservation easements held by entities such as 
federal, tribal, state, or local resource agencies, non-profit conservation organizations, or private 
land managers; the transfer of title to such entities; or by restrictive covenants. For government 
property, long-term protection may be provided through federal facility management plans or 
integrated natural resources management plans. When approving a method for long-term 
protection of non-government property other than transfer of title, the district engineer shall 
consider relevant legal constraints on the use of conservation easements and/or restrictive 
covenants in determining whether such mechanisms provide sufficient site protection. To 
provide sufficient site protection, a conservation easement or restrictive covenant should, where 
practicable, establish in an appropriate third party (e.g., governmental or non-profit resource 
management agency) the right to enforce site protections and provide the third party the 
resources necessary to monitor and enforce these site protections. 

 (2) The real estate instrument, management plan, or other mechanism providing long-
term protection of the compensatory mitigation site must, to the extent appropriate and 
practicable, prohibit incompatible uses (e.g., clear cutting or mineral extraction) that might 
otherwise jeopardize the objectives of the compensatory mitigation project. Where appropriate, 
multiple instruments recognizing compatible uses (e.g., fishing or grazing rights) may be used. 



 (3) The real estate instrument, management plan, or other long-term protection 
mechanism must contain a provision requiring 60-day advance notification to the district 
engineer before any action is taken to void or modify the instrument, management plan, or long-
term protection mechanism, including transfer of title to, or establishment of any other legal 
claims over, the compensatory mitigation site. 

 (4) For compensatory mitigation projects on public lands, where federal facility 
management plans or integrated natural resources management plans are used to provide long-
term protection, and changes in statute, regulation, or agency needs or mission results in an 
incompatible use on public lands originally set aside for compensatory mitigation, the public 
agency authorizing the incompatible use is responsible for providing alternative compensatory 
mitigation that is acceptable to the district engineer for any loss in functions resulting from the 
incompatible use. 

 (5) A real estate instrument, management plan, or other long-term protection mechanism 
used for site protection of permittee-responsible mitigation must be approved by the district 
engineer in advance of, or concurrent with, the activity causing the authorized impacts. 

(b) Sustainability. Compensatory mitigation projects shall be designed, to the maximum extent 
practicable, to be self-sustaining once performance standards have been achieved. This includes 
minimization of active engineering features (e.g., pumps) and appropriate siting to ensure that 
natural hydrology and landscape context will support long-term sustainability. Where active 
long-term management and maintenance are necessary to ensure long-term sustainability (e.g., 
prescribed burning, invasive species control, maintenance of water control structures, easement 
enforcement), the responsible party must provide for such management and maintenance. This 
includes the provision of long-term financing mechanisms where necessary. Where needed, the 
acquisition and protection of water rights must be secured and documented in the permit 
conditions or instrument. 

(c) Adaptive management.  

 (1) If the compensatory mitigation project cannot be constructed in accordance with the 
approved mitigation plans, the permittee or sponsor must notify the district engineer. A 
significant modification of the compensatory mitigation project requires approval from the 
district engineer. 

 (2) If monitoring or other information indicates that the compensatory mitigation project 
is not progressing towards meeting its performance standards as anticipated, the responsible 
party must notify the district engineer as soon as possible. The district engineer will evaluate and 
pursue measures to address deficiencies in the compensatory mitigation project. The district 
engineer will consider whether the compensatory mitigation project is providing ecological 
benefits comparable to the original objectives of the compensatory mitigation project. 

 (3) The district engineer, in consultation with the responsible party (and other federal, 
tribal, state, and local agencies, as appropriate), will determine the appropriate measures. The 
measures may include site modifications, design changes, revisions to maintenance 



requirements, and revised monitoring requirements. The measures must be designed to ensure 
that the modified compensatory mitigation project provides aquatic resource functions 
comparable to those described in the mitigation plan objectives. 

 (4) Performance standards may be revised in accordance with adaptive management to 
account for measures taken to address deficiencies in the compensatory mitigation project. 
Performance standards may also be revised to reflect changes in management strategies and 
objectives if the new standards provide for ecological benefits that are comparable or superior to 
the approved compensatory mitigation project. No other revisions to performance standards will 
be allowed except in the case of natural disasters. 

(d) Long-term management.  

 (1) The permit conditions or instrument must identify the party responsible for ownership 
and all long-term management of the compensatory mitigation project. The permit conditions or 
instrument may contain provisions allowing the permittee or sponsor to transfer the long-term 
management responsibilities of the compensatory mitigation project site to a land stewardship 
entity, such as a public agency, non-governmental organization, or private land manager, after 
review and approval by the district engineer. The land stewardship entity need not be identified 
in the original permit or instrument, as long as the future transfer of long-term management 
responsibility is approved by the district engineer. 

 (2) A long-term management plan should include a description of long-term management 
needs, annual cost estimates for these needs, and identify the funding mechanism that will be 
used to meet those needs. 

 (3) Any provisions necessary for long-term financing must be addressed in the original 
permit or instrument. The district engineer may require provisions to address inflationary 
adjustments and other contingencies, as appropriate. Appropriate long-term financing 
mechanisms include non-wasting endowments, trusts, contractual arrangements with future 
responsible parties, and other appropriate financial instruments. In cases where the long-term 
management entity is a public authority or government agency, that entity must provide a plan 
for the long-term financing of the site. 

 (4) For permittee-responsible mitigation, any long-term financing mechanisms must be 
approved in advance of the activity causing the authorized impacts. 

_____________________________________________________________________________ 

§ 332.8 Mitigation banks and in-lieu fee programs. 

(a) General considerations.  

 (1) All mitigation banks and in-lieu fee programs must have an approved instrument 
signed by the sponsor and the district engineer prior to being used to provide compensatory 
mitigation for DA permits. 



 (2) To the maximum extent practicable, mitigation banks and in-lieu fee project sites 
must be planned and designed to be self-sustaining over time, but some active management and 
maintenance may be required to ensure their long-term viability and sustainability. Examples of 
acceptable management activities include maintaining fire-dependent habitat communities in the 
absence of natural fire and controlling invasive exotic plant species. 

 (3) All mitigation banks and in-lieu fee programs must comply with the standards in this 
part, if they are to be used to provide compensatory mitigation for activities authorized by DA 
permits, regardless of whether they are sited on public or private lands and whether the sponsor 
is a governmental or private entity. 

(b) Interagency Review Team.  

 (1) The district engineer will establish an Interagency Review Team (IRT) to review 
documentation for the establishment and management of mitigation banks and in-lieu fee 
programs. The district engineer or his designated representative serves as Chair of the IRT. In 
cases where a mitigation bank or in-lieu fee program is proposed to satisfy the requirements of 
another federal, tribal, state, or local program, in addition to compensatory mitigation 
requirements of DA permits, it may be appropriate for the administering agency to serve as co-
Chair of the IRT. 

 (2) In addition to the Corps, representatives from the U.S. Environmental Protection 
Agency, U.S. Fish and Wildlife Service, NOAA Fisheries, the Natural Resources Conservation 
Service, and other federal agencies, as appropriate, may participate in the IRT. The IRT may also 
include representatives from tribal, state, and local regulatory and resource agencies, where such 
agencies have authorities and/or mandates directly affecting, or affected by, the establishment, 
operation, or use of the mitigation bank or in-lieu fee program. The district engineer will seek to 
include all public agencies with a substantive interest in the establishment of the mitigation bank 
or in-lieu fee program on the IRT, but retains final authority over its composition. 

 (3) The primary role of the IRT is to facilitate the establishment of mitigation banks or in-
lieu fee programs through the development of mitigation banking or in-lieu fee program 
instruments. The IRT will review the prospectus, instrument, and other appropriate documents 
and provide comments to the district engineer. The district engineer and the IRT should use a 
watershed approach to the extent practicable in reviewing proposed mitigation banks and in-lieu 
fee programs. Members of the IRT may also sign the instrument, if they so choose. By signing 
the instrument, the IRT members indicate their agreement with the terms of the instrument. As 
an alternative, a member of the IRT may submit a letter expressing concurrence with the 
instrument. The IRT will also advise the district engineer in assessing monitoring reports, 
recommending remedial or adaptive management measures, approving credit releases, and 
approving modifications to an instrument. In order to ensure timely processing of instruments 
and other documentation, comments from IRT members must be received by the district engineer 
within the time limits specified in this section. Comments received after these deadlines will only 
be considered at the discretion of the district engineer to the extent that doing so does not 
jeopardize the deadlines for district engineer action. 



 (4) The district engineer will give full consideration to any timely comments and advice 
of the IRT. The district engineer alone retains final authority for approval of the instrument in 
cases where the mitigation bank or in-lieu fee program is used to satisfy compensatory mitigation 
requirements of DA permits. 

 (5) MOAs with other agencies. The district engineer and members of the IRT may enter 
into a memorandum of agreement (MOA) with any other federal, state or local government 
agency to perform all or some of the IRT review functions described in this section. Such MOAs 
must include provisions for appropriate federal oversight of the review process. The district 
engineer retains sole authority for final approval of instruments and other documentation 
required under this section. 

(c) Compensation planning framework for in-lieu fee programs.  

 (1) The approved instrument for an in-lieu fee program must include a compensation 
planning framework that will be used to select, secure, and implement aquatic resource 
restoration, establishment, enhancement, and/or preservation activities. The compensation 
planning framework must support a watershed approach to compensatory mitigation. All specific 
projects used to provide compensation for DA permits must be consistent with the approved 
compensation planning framework. Modifications to the framework must be approved as a 
significant modification to the instrument by the district engineer, after consultation with the 
IRT. 

 (2) The compensation planning framework must contain the following elements: 

 (i) The geographic service area(s), including a watershed-based rationale for the 
delineation of each service area; 

 (ii) A description of the threats to aquatic resources in the service area(s), including how 
the in-lieu fee program will help offset impacts resulting from those threats; 

 (iii) An analysis of historic aquatic resource loss in the service area(s); 

 (iv) An analysis of current aquatic resource conditions in the service area(s), supported by 
an appropriate level of field documentation; 

 (v) A statement of aquatic resource goals and objectives for each service area, including a 
description of the general amounts, types and locations of aquatic resources the program will 
seek to provide; 

 (vi) A prioritization strategy for selecting and implementing compensatory mitigation 
activities; 

 (vii) An explanation of how any preservation objectives identified in paragraph (c)(2)(v) 
of this section and addressed in the prioritization strategy in paragraph (c)(2)(vi) satisfy the 
criteria for use of preservation in §332.3(h); 



 (viii) A description of any public and private stakeholder involvement in plan 
development and implementation, including, where appropriate, coordination with federal, state, 
tribal and local aquatic resource management and regulatory authorities; 

 (ix) A description of the long-term protection and management strategies for activities 
conducted by the in-lieu fee program sponsor; 

 (x) A strategy for periodic evaluation and reporting on the progress of the program in 
achieving the goals and objectives in paragraph (c)(2)(v) of this section, including a process for 
revising the planning framework as necessary; and 

 (xi) Any other information deemed necessary for effective compensation planning by the 
district engineer. 

 (3) The level of detail necessary for the compensation planning framework is at the 
discretion of the district engineer, and will take into account the characteristics of the service 
area(s) and the scope of the program. As part of the in-lieu fee program instrument, the 
compensation planning framework will be reviewed by the IRT, and will be a major factor in the 
district engineer's decision on whether to approve the instrument. 

(d) Review process.  

 (1) The sponsor is responsible for preparing all documentation associated with 
establishment of the mitigation bank or in-lieu fee program, including the prospectus, instrument, 
and other appropriate documents, such as mitigation plans for a mitigation bank. The prospectus 
provides an overview of the proposed mitigation bank or in-lieu fee program and serves as the 
basis for public and initial IRT comment. For a mitigation bank, the mitigation plan, as described 
in §332.4(c), provides detailed plans and specifications for the mitigation bank site. For in-lieu 
fee programs, mitigation plans will be prepared as in-lieu fee project sites are identified after the 
instrument has been approved and the in-lieu fee program becomes operational. The instrument 
provides the authorization for the mitigation bank or in-lieu fee program to provide credits to be 
used as compensatory mitigation for DA permits. 

 (2) Prospectus. The prospectus must provide a summary of the information regarding the 
proposed mitigation bank or in-lieu fee program, at a sufficient level of detail to support 
informed public and IRT comment. The review process begins when the sponsor submits a 
complete prospectus to the district engineer. For modifications of approved instruments, 
submittal of a new prospectus is not required; instead, the sponsor must submit a written request 
for an instrument modification accompanied by appropriate documentation. The district engineer 
must notify the sponsor within 30 days whether or not a submitted prospectus is complete. A 
complete prospectus includes the following information: 

 (i) The objectives of the proposed mitigation bank or in-lieu fee program. 

 (ii) How the mitigation bank or in-lieu fee program will be established and operated. 



 (iii) The proposed service area. 

 (iv) The general need for and technical feasibility of the proposed mitigation bank or in-
lieu fee program. 

 (v) The proposed ownership arrangements and long-term management strategy for the 
mitigation bank or in-lieu fee project sites. 

 (vi) The qualifications of the sponsor to successfully complete the type(s) of mitigation 
project(s) proposed, including information describing any past such activities by the sponsor. 

 (vii) For a proposed mitigation bank, the prospectus must also address: 

 (A) The ecological suitability of the site to achieve the objectives of the proposed 
mitigation bank, including the physical, chemical, and biological characteristics of the bank site 
and how that site will support the planned types of aquatic resources and functions; and 

 (B) Assurance of sufficient water rights to support the long-term sustainability of the 
mitigation bank. 

 (viii) For a proposed in-lieu fee program, the prospectus must also include: 

 (A) The compensation planning framework (see paragraph (c) of this section); and 

 (B) A description of the in-lieu fee program account required by paragraph (i) of this 
section. 

 (3) Preliminary review of prospectus. Prior to submitting a prospectus, the sponsor may 
elect to submit a draft prospectus to the district engineer for comment and consultation. The 
district engineer will provide copies of the draft prospectus to the IRT and will provide 
comments back to the sponsor within 30 days. Any comments from IRT members will also be 
forwarded to the sponsor. This preliminary review is optional but is strongly recommended. It is 
intended to identify potential issues early so that the sponsor may attempt to address those issues 
prior to the start of the formal review process. 

 (4) Public review and comment. Within 30 days of receipt of a complete prospectus or an 
instrument modification request that will be processed in accordance with paragraph (g)(1) of 
this section, the district engineer will provide public notice of the proposed mitigation bank or in-
lieu fee program, in accordance with the public notice procedures at 33 CFR 325.3. The public 
notice must, at a minimum, include a summary of the prospectus and indicate that the full 
prospectus is available to the public for review upon request. For modifications of approved 
instruments, the public notice must instead summarize, and make available to the public upon 
request, whatever documentation is appropriate for the modification (e.g., a new or revised 
mitigation plan). The comment period for public notice will be 30 days, unless the district 
engineer determines that a longer comment period is appropriate. The district engineer will 
notify the sponsor if the comment period is extended beyond 30 days, including an explanation 



of why the longer comment period is necessary. Copies of all comments received in response to 
the public notice must be distributed to the other IRT members and to the sponsor within 15 days 
of the close of the public comment period. The district engineer and IRT members may also 
provide comments to the sponsor at this time, and copies of any such comments will also be 
distributed to all IRT members. If the construction of a mitigation bank or an in-lieu fee program 
project requires a DA permit, the public notice requirement may be satisfied through the public 
notice provisions of the permit processing procedures, provided all of the relevant information is 
provided. 

 (5) Initial evaluation.  

 (i) After the end of the comment period, the district engineer will review the comments 
received in response to the public notice, and make a written initial evaluation as to the potential 
of the proposed mitigation bank or in-lieu fee program to provide compensatory mitigation for 
activities authorized by DA permits. This initial evaluation letter must be provided to the sponsor 
within 30 days of the end of the public notice comment period. 

 (ii) If the district engineer determines that the proposed mitigation bank or in-lieu fee 
program has potential for providing appropriate compensatory mitigation for activities 
authorized by DA permits, the initial evaluation letter will inform the sponsor that he/she may 
proceed with preparation of the draft instrument (see paragraph (d)(6) of this section). 

 (iii) If the district engineer determines that the proposed mitigation bank or in-lieu fee 
program does not have potential for providing appropriate compensatory mitigation for DA 
permits, the initial evaluation letter must discuss the reasons for that determination. The sponsor 
may revise the prospectus to address the district engineer's concerns, and submit the revised 
prospectus to the district engineer. If the sponsor submits a revised prospectus, a revised public 
notice will be issued in accordance with paragraph (d)(4) of this section. 

 (iv) This initial evaluation procedure does not apply to proposed modifications of 
approved instruments. 

 (6) Draft instrument.  

 (i) After considering comments from the district engineer, the IRT, and the public, if the 
sponsor chooses to proceed with establishment of the mitigation bank or in-lieu fee program, he 
must prepare a draft instrument and submit it to the district engineer. In the case of an instrument 
modification, the sponsor must prepare a draft amendment (e.g., a specific instrument provision, 
a new or modified mitigation plan), and submit it to the district engineer. The district engineer 
must notify the sponsor within 30 days of receipt, whether the draft instrument or amendment is 
complete. If the draft instrument or amendment is incomplete, the district engineer will request 
from the sponsor the information necessary to make the draft instrument or amendment 
complete. Once any additional information is submitted, the district engineer must notify the 
sponsor as soon as he determines that the draft instrument or amendment is complete. The draft 
instrument must be based on the prospectus and must describe in detail the physical and legal 



characteristics of the mitigation bank or in-lieu fee program and how it will be established and 
operated. 

 (ii) For mitigation banks and in-lieu fee programs, the draft instrument must include the 
following information: 

 (A) A description of the proposed geographic service area of the mitigation bank or in-
lieu fee program. The service area is the watershed, ecoregion, physiographic province, and/or 
other geographic area within which the mitigation bank or in-lieu fee program is authorized to 
provide compensatory mitigation required by DA permits. The service area must be 
appropriately sized to ensure that the aquatic resources provided will effectively compensate for 
adverse environmental impacts across the entire service area. For example, in urban areas, a U.S. 
Geological Survey 8-digit hydrologic unit code (HUC) watershed or a smaller watershed may be 
an appropriate service area. In rural areas, several contiguous 8-digit HUCs or a 6-digit HUC 
watershed may be an appropriate service area. Delineation of the service area must also consider 
any locally-developed standards and criteria that may be applicable. The economic viability of 
the mitigation bank or in-lieu fee program may also be considered in determining the size of the 
service area. The basis for the proposed service area must be documented in the instrument. An 
in-lieu fee program or umbrella mitigation banking instrument may have multiple service areas 
governed by its instrument (e.g., each watershed within a state or Corps district may be a 
separate service area under the instrument); however, all impacts and compensatory mitigation 
must be accounted for by service area; 

 (B) Accounting procedures; 

 (C) A provision stating that legal responsibility for providing the compensatory 
mitigation lies with the sponsor once a permittee secures credits from the sponsor; 

 (D) Default and closure provisions; 

 (E) Reporting protocols; and 

 (F) Any other information deemed necessary by the district engineer. 

 (iii) For a mitigation bank, a complete draft instrument must include the following 
additional information: 

 (A) Mitigation plans that include all applicable items listed in §332.4(c)(2) through (14); 
and 

 (B) A credit release schedule, which is tied to achievement of specific milestones. All 
credit releases must be approved by the district engineer, in consultation with the IRT, based on a 
determination that required milestones have been achieved. The district engineer, in consultation 
with the IRT, may modify the credit release schedule, including reducing the number of available 
credits or suspending credit sales or transfers altogether, where necessary to ensure that all credit 



sales or transfers remain tied to compensatory mitigation projects with a high likelihood of 
meeting performance standards; 

 (iv) For an in-lieu fee program, a complete draft instrument must include the following 
additional information: 

 (A) The compensation planning framework (see paragraph (c) of this section); 

 (B) Specification of the initial allocation of advance credits (see paragraph (n) of this 
section) and a draft fee schedule for these credits, by service area, including an explanation of the 
basis for the allocation and draft fee schedule; 

 (C) A methodology for determining future project-specific credits and fees; and 

 (D) A description of the in-lieu fee program account required by paragraph (i) of this 
section. 

 (7) IRT review. Upon receipt of notification by the district engineer that the draft 
instrument or amendment is complete, the sponsor must provide the district engineer with a 
sufficient number of copies of the draft instrument or amendment to distribute to the IRT 
members. The district engineer will promptly distribute copies of the draft instrument or 
amendment to the IRT members for a 30-day comment period. The 30-day comment period 
begins 5 days after the district engineer distributes the copies of the draft instrument or 
amendment to the IRT. Following the comment period, the district engineer will discuss any 
comments with the appropriate agencies and with the sponsor. The district engineer will seek to 
resolve issues using a consensus based approach, to the extent practicable, while still meeting the 
decision-making time frames specified in this section. Within 90 days of receipt of the complete 
draft instrument or amendment by the IRT members, the district engineer must notify the 
sponsor of the status of the IRT review. Specifically, the district engineer must indicate to the 
sponsor if the draft instrument or amendment is generally acceptable and what changes, if any, 
are needed. If there are significant unresolved concerns that may lead to a formal objection from 
one or more IRT members to the final instrument or amendment, the district engineer will 
indicate the nature of those concerns. 

 (8) Final instrument. The sponsor must submit a final instrument to the district engineer 
for approval, with supporting documentation that explains how the final instrument addresses the 
comments provided by the IRT. For modifications of approved instruments, the sponsor must 
submit a final amendment to the district engineer for approval, with supporting documentation 
that explains how the final amendment addresses the comments provided by the IRT. The final 
instrument or amendment must be provided directly by the sponsor to all members of the IRT. 
Within 30 days of receipt of the final instrument or amendment, the district engineer will notify 
the IRT members whether or not he intends to approve the instrument or amendment. If no IRT 
member objects, by initiating the dispute resolution process in paragraph (e) of this section 
within 45 days of receipt of the final instrument or amendment, the district engineer will notify 
the sponsor of his final decision and, if the instrument or amendment is approved, arrange for it 
to be signed by the appropriate parties. If any IRT member initiates the dispute resolution 



process, the district engineer will notify the sponsor. Following conclusion of the dispute 
resolution process, the district engineer will notify the sponsor of his final decision, and if the 
instrument or amendment is approved, arrange for it to be signed by the appropriate parties. For 
mitigation banks, the final instrument must contain the information items listed in paragraphs 
(d)(6)(ii), and (iii) of this section. For in-lieu fee programs, the final instrument must contain the 
information items listed in paragraphs (d)(6)(ii) and (iv) of this section. For the modification of 
an approved instrument, the amendment must contain appropriate information, as determined by 
the district engineer. The final instrument or amendment must be made available to the public 
upon request. 

(e) Dispute resolution process.  

 (1) Within 15 days of receipt of the district engineer's notification of intent to approve an 
instrument or amendment, the Regional Administrator of the U.S. EPA, the Regional Director of 
the U.S. Fish and Wildlife Service, the Regional Director of the National Marine Fisheries 
Service, and/or other senior officials of agencies represented on the IRT may notify the district 
engineer and other IRT members by letter if they object to the approval of the proposed final 
instrument or amendment. This letter must include an explanation of the basis for the objection 
and, where feasible, offer recommendations for resolving the objections. If the district engineer 
does not receive any objections within this time period, he may proceed to final action on the 
instrument or amendment. 

 (2) The district engineer must respond to the objection within 30 days of receipt of the 
letter. The district engineer's response may indicate an intent to disapprove the instrument or 
amendment as a result of the objection, an intent to approve the instrument or amendment despite 
the objection, or may provide a modified instrument or amendment that attempts to address the 
objection. The district engineer's response must be provided to all IRT members. 

 (3) Within 15 days of receipt of the district engineer's response, if the Regional 
Administrator or Regional Director is not satisfied with the response he may forward the issue to 
the Assistant Administrator for Water of the U.S. EPA, the Assistant Secretary for Fish and 
Wildlife and Parks of the U.S. FWS, or the Undersecretary for Oceans and Atmosphere of 
NOAA, as appropriate, for review and must notify the district engineer by letter via electronic 
mail or facsimile machine (with copies to all IRT members) that the issue has been forwarded for 
Headquarters review. This step is available only to the IRT members representing these three 
federal agencies, however other IRT members who do not agree with the district engineer's final 
decision do not have to sign the instrument or amendment or recognize the mitigation bank or in-
lieu fee program for purposes of their own programs and authorities. If an IRT member other 
than the one filing the original objection has a new objection based on the district engineer's 
response, he may use the first step in this procedure (paragraph (e)(1) of this section) to provide 
that objection to the district engineer. 

 (4) If the issue has not been forwarded to the objecting agency's Headquarters, then the 
district engineer may proceed with final action on the instrument or amendment. If the issue has 
been forwarded to the objecting agency's Headquarters, the district engineer must hold in 



abeyance the final action on the instrument or amendment, pending Headquarters level review 
described below. 

 (5) Within 20 days from the date of the letter requesting Headquarters level review, the 
Assistant Administrator for Water, the Assistant Secretary for Fish and Wildlife and Parks, or the 
Undersecretary for Oceans and Atmosphere must either notify the Assistant Secretary of the 
Army (Civil Works) (ASA(CW)) that further review will not be requested, or request that the 
ASA(CW) review the final instrument or amendment. 

 (6) Within 30 days of receipt of the letter from the objecting agency's Headquarters 
request for ASA(CW)'s review of the final instrument, the ASA(CW), through the Director of 
Civil Works, must review the draft instrument or amendment and advise the district engineer on 
how to proceed with final action on that instrument or amendment. The ASA(CW) must 
immediately notify the Assistant Administrator for Water, the Assistant Secretary for Fish and 
Wildlife and Parks, and/or the Undersecretary for Oceans and Atmosphere of the final decision. 

 (7) In cases where the dispute resolution procedure is used, the district engineer must 
notify the sponsor of his final decision within 150 days of receipt of the final instrument or 
amendment. 

(f) Extension of deadlines. 

 (1) The deadlines in paragraphs (d) and (e) of this section may be extended by the district 
engineer at his sole discretion in cases where: 

 (i) Compliance with other applicable laws, such as consultation under section 7 of the 
Endangered Species Act or section 106 of the National Historic Preservation Act, is required; 

 (ii) It is necessary to conduct government-to-government consultation with Indian tribes; 

 (iii) Timely submittal of information necessary for the review of the proposed mitigation 
bank or in-lieu fee program or the proposed modification of an approved instrument is not 
accomplished by the sponsor; or 

 (iv) Information that is essential to the district engineer's decision cannot be reasonably 
obtained within the specified time frame. 

 (2) In such cases, the district engineer must promptly notify the sponsor in writing of the 
extension and the reason for it. Such extensions shall be for the minimum time necessary to 
resolve the issue necessitating the extension. 

(g) Modification of instruments.  

 (1) Approval of an amendment to an approved instrument. Modification of an approved 
instrument, including the addition and approval of umbrella mitigation bank sites or in-lieu fee 
project sites or expansions of previously approved mitigation bank or in-lieu fee project sites, 



must follow the appropriate procedures in paragraph (d) of this section, unless the district 
engineer determines that the streamlined review process described in paragraph (g)(2) of this 
section is warranted. 

 (2) Streamlined review process. The streamlined modification review process may be 
used for the following modifications of instruments: changes reflecting adaptive management of 
the mitigation bank or in-lieu fee program, credit releases, changes in credit releases and credit 
release schedules, and changes that the district engineer determines are not significant. If the 
district engineer determines that the streamlined review process is warranted, he must notify the 
IRT members and the sponsor of this determination and provide them with copies of the 
proposed modification. IRT members and the sponsor have 30 days to notify the district engineer 
if they have concerns with the proposed modification. If IRT members or the sponsor notify the 
district engineer of such concerns, the district engineer shall attempt to resolve those concerns. 
Within 60 days of providing the proposed modification to the IRT, the district engineer must 
notify the IRT members of his intent to approve or disapprove the proposed modification. If no 
IRT member objects, by initiating the dispute resolution process in paragraph (e) of this section, 
within 15 days of receipt of this notification, the district engineer will notify the sponsor of his 
final decision and, if the modification is approved, arrange for it to be signed by the appropriate 
parties. If any IRT member initiates the dispute resolution process, the district engineer will so 
notify the sponsor. Following conclusion of the dispute resolution process, the district engineer 
will notify the sponsor of his final decision, and if the modification is approved, arrange for it to 
be signed by the appropriate parties. 

(h) Umbrella mitigation banking instruments. A single mitigation banking instrument may 
provide for future authorization of additional mitigation bank sites. As additional sites are 
selected, they must be included in the mitigation banking instrument as modifications, using the 
procedures in paragraph (g)(1) of this section. Credit withdrawal from the additional bank sites 
shall be consistent with paragraph (m) of this section. 

(i) In-lieu fee program account.  

 (1) The in-lieu fee program sponsor must establish a program account after the 
instrument is approved by the district engineer, prior to accepting any fees from permittees. If the 
sponsor accepts funds from entities other than permittees, those funds must be kept in separate 
accounts. The program account must be established at a financial institution that is a member of 
the Federal Deposit Insurance Corporation. All interests and earnings accruing to the program 
account must remain in that account for use by the in-lieu fee program for the purposes of 
providing compensatory mitigation for DA permits. The program account may only be used for 
the selection, design, acquisition, implementation, and management of in-lieu fee compensatory 
mitigation projects, except for a small percentage (as determined by the district engineer in 
consultation with the IRT and specified in the instrument) that can be used for administrative 
costs. 

 (2) The sponsor must submit proposed in-lieu fee projects to the district engineer for 
funding approval. Disbursements from the program account may only be made upon receipt of 
written authorization from the district engineer, after the district engineer has consulted with the 



IRT. The terms of the program account must specify that the district engineer has the authority to 
direct those funds to alternative compensatory mitigation projects in cases where the sponsor 
does not provide compensatory mitigation in accordance with the time frame specified in 
paragraph (n)(4) of this section. 

 (3) The sponsor must provide annual reports to the district engineer and the IRT. The 
annual reports must include the following information: 

 (i) All income received, disbursements, and interest earned by the program account; 

 (ii) A list of all permits for which in-lieu fee program funds were accepted. This list shall 
include: The Corps permit number (or the state permit number if there is no corresponding Corps 
permit number, in cases of state programmatic general permits or other regional general permits), 
the service area in which the authorized impacts are located, the amount of authorized impacts, 
the amount of required compensatory mitigation, the amount paid to the in-lieu fee program, and 
the date the funds were received from the permittee; 

 (iii) A description of in-lieu fee program expenditures from the account, such as the costs 
of land acquisition, planning, construction, monitoring, maintenance, contingencies, adaptive 
management, and administration; 

 (iv) The balance of advance credits and released credits at the end of the report period for 
each service area; and 

 (v) Any other information required by the district engineer. 

 (4) The district engineer may audit the records pertaining to the program account. All 
books, accounts, reports, files, and other records relating to the in-lieu fee program account shall 
be available at reasonable times for inspection and audit by the district engineer. 

(j) In-lieu fee project approval.  

 (1) As in-lieu fee project sites are identified and secured, the sponsor must submit 
mitigation plans to the district engineer that include all applicable items listed in §332.4(c)(2) 
through (14). The mitigation plan must also include a credit release schedule consistent with 
paragraph (o)(8) of this section that is tied to achievement of specific performance standards. 
The review and approval of in-lieu fee projects will be conducted in accordance with the 
procedures in paragraph (g)(1) of this section, as modifications of the in-lieu fee program 
instrument. This includes compensatory mitigation projects conducted by another party on behalf 
of the sponsor through requests for proposals and awarding of contracts. 

 (2) If a DA permit is required for an in-lieu fee project, the permit should not be issued 
until all relevant provisions of the mitigation plan have been substantively determined, to ensure 
that the DA permit accurately reflects all relevant provisions of the approved mitigation plan, 
such as performance standards. 



(k) Coordination of mitigation banking instruments and DA permit issuance. In cases where 
initial establishment of the mitigation bank, or the development of a new project site under an 
umbrella banking instrument, involves activities requiring DA authorization, the permit should 
not be issued until all relevant provisions of the mitigation plan have been substantively 
determined. This is to ensure that the DA permit accurately reflects all relevant provisions of the 
final instrument, such as performance standards. 

(l) Project implementation.  

 (1) The sponsor must have an approved instrument prior to collecting funds from 
permittees to satisfy compensatory mitigation requirements for DA permits. 

 (2) Authorization to sell credits to satisfy compensatory mitigation requirements in DA 
permits is contingent on compliance with all of the terms of the instrument. This includes 
constructing a mitigation bank or in-lieu fee project in accordance with the mitigation plan 
approved by the district engineer and incorporated by reference in the instrument. If the aquatic 
resource restoration, establishment, enhancement, and/or preservation activities cannot be 
implemented in accordance with the approved mitigation plan, the district engineer must consult 
with the sponsor and the IRT to consider modifications to the instrument, including adaptive 
management, revisions to the credit release schedule, and alternatives for providing 
compensatory mitigation to satisfy any credits that have already been sold. 

 (3) An in-lieu fee program sponsor is responsible for the implementation, long-term 
management, and any required remediation of the restoration, establishment, enhancement, 
and/or preservation activities, even though those activities may be conducted by other parties 
through requests for proposals or other contracting mechanisms. 

(m) Credit withdrawal from mitigation banks. The mitigation banking instrument may allow for 
an initial debiting of a percentage of the total credits projected at mitigation bank maturity, 
provided the following conditions are satisfied: the mitigation banking instrument and mitigation 
plan have been approved, the mitigation bank site has been secured, appropriate financial 
assurances have been established, and any other requirements determined to be necessary by the 
district engineer have been fulfilled. The mitigation banking instrument must provide a schedule 
for additional credit releases as appropriate milestones are achieved (see paragraph (o)(8) of this 
section). Implementation of the approved mitigation plan shall be initiated no later than the first 
full growing season after the date of the first credit transaction. 

(n) Advance credits for in-lieu fee programs.  

 (1) The in-lieu fee program instrument may make a limited number of advance credits 
available to permittees when the instrument is approved. The number of advance credits will be 
determined by the district engineer, in consultation with the IRT, and will be specified for each 
service area in the instrument. The number of advance credits will be based on the following 
considerations: 

 (i) The compensation planning framework; 



 (ii) The sponsor's past performance for implementing aquatic resource restoration, 
establishment, enhancement, and/or preservation activities in the proposed service area or other 
areas; and 

 (iii) The projected financing necessary to begin planning and implementation of in-lieu 
fee projects. 

 (2) To determine the appropriate number of advance credits for a particular service area, 
the district engineer may require the sponsor to provide confidential supporting information that 
will not be made available to the general public. Examples of confidential supporting 
information may include prospective in-lieu fee project sites. 

 (3) As released credits are produced by in-lieu fee projects, they must be used to fulfill 
any advance credits that have already been provided within the project service area before any 
remaining released credits can be sold or transferred to permittees. Once previously provided 
advance credits have been fulfilled, an equal number of advance credits is re-allocated to the 
sponsor for sale or transfer to fulfill new mitigation requirements, consistent with the terms of 
the instrument. The number of advance credits available to the sponsor at any given time to sell 
or transfer to permittees in a given service area is equal to the number of advance credits 
specified in the instrument, minus any that have already been provided but not yet fulfilled. 

 (4) Land acquisition and initial physical and biological improvements must be completed 
by the third full growing season after the first advance credit in that service area is secured by a 
permittee, unless the district engineer determines that more or less time is needed to plan and 
implement an in-lieu fee project. If the district engineer determines that there is a compensatory 
mitigation deficit in a specific service area by the third growing season after the first advance 
credit in that service area is sold, and determines that it would not be in the public interest to 
allow the sponsor additional time to plan and implement an in-lieu fee project, the district 
engineer must direct the sponsor to disburse funds from the in-lieu fee program account to 
provide alternative compensatory mitigation to fulfill those compensation obligations. 

 (5) The sponsor is responsible for complying with the terms of the in-lieu fee program 
instrument. If the district engineer determines, as a result of review of annual reports on the 
operation of the in-lieu fee program (see paragraphs (p)(2) and (q)(1) of this section), that it is 
not performing in compliance with its instrument, the district engineer will take appropriate 
action, which may include suspension of credit sales, to ensure compliance with the in-lieu fee 
program instrument (see paragraph (o)(10) of this section). Permittees that secured credits from 
the in-lieu fee program are not responsible for in-lieu fee program compliance. 

(o) Determining credits.  

 (1) Units of measure. The principal units for credits and debits are acres, linear feet, 
functional assessment units, or other suitable metrics of particular resource types. Functional 
assessment units or other suitable metrics may be linked to acres or linear feet. 



 (2) Assessment. Where practicable, an appropriate assessment method (e.g., 
hydrogeomorphic approach to wetlands functional assessment, index of biological integrity) or 
other suitable metric must be used to assess and describe the aquatic resource types that will be 
restored, established, enhanced and/or preserved by the mitigation bank or in-lieu fee project. 

 (3) Credit production. The number of credits must reflect the difference between pre- and 
post-compensatory mitigation project site conditions, as determined by a functional or condition 
assessment or other suitable metric. 

 (4) Credit value. Once a credit is debited (sold or transferred to a permittee), its value 
cannot change. 

 (5) Credit costs.  

 (i) The cost of compensatory mitigation credits provided by a mitigation bank or in-lieu 
fee program is determined by the sponsor. 

 (ii) For in-lieu fee programs, the cost per unit of credit must include the expected costs 
associated with the restoration, establishment, enhancement, and/or preservation of aquatic 
resources in that service area. These costs must be based on full cost accounting, and include, as 
appropriate, expenses such as land acquisition, project planning and design, construction, plant 
materials, labor, legal fees, monitoring, and remediation or adaptive management activities, as 
well as administration of the in-lieu fee program. The cost per unit credit must also take into 
account contingency costs appropriate to the stage of project planning, including uncertainties in 
construction and real estate expenses. The cost per unit of credit must also take into account the 
resources necessary for the long-term management and protection of the in-lieu fee project. In 
addition, the cost per unit credit must include financial assurances that are necessary to ensure 
successful completion of in-lieu fee projects. 

 (6) Credits provided by preservation. These credits should be specified as acres, linear 
feet, or other suitable metrics of preservation of a particular resource type. In determining the 
compensatory mitigation requirements for DA permits using mitigation banks or in-lieu fee 
programs, the district engineer should apply a higher mitigation ratio if the requirements are to 
be met through the use of preservation credits. In determining this higher ratio, the district 
engineer must consider the relative importance of both the impacted and the preserved aquatic 
resources in sustaining watershed functions. 

 (7) Credits provided by riparian areas, buffers, and uplands. These credits should be 
specified as acres, linear feet, or other suitable metrics of riparian area, buffer, and uplands, 
respectively. Non-aquatic resources can only be used as compensatory mitigation for impacts to 
aquatic resources authorized by DA permits when those resources are essential to maintaining 
the ecological viability of adjoining aquatic resources. In determining the compensatory 
mitigation requirements for DA permits using mitigation banks and in-lieu fee programs, the 
district engineer may authorize the use of riparian area, buffer, and/or upland credits if he 
determines that these areas are essential to sustaining aquatic resource functions in the watershed 
and are the most appropriate compensation for the authorized impacts. 



 (8) Credit release schedule.  

 (i) General considerations. Release of credits must be tied to performance-based 
milestones (e.g., construction, planting, establishment of specified plant and animal 
communities). The credit release schedule should reserve a significant share of the total credits 
for release only after full achievement of ecological performance standards. When determining 
the credit release schedule, factors to be considered may include, but are not limited to: The 
method of providing compensatory mitigation credits (e.g., restoration), the likelihood of 
success, the nature and amount of work needed to generate the credits, and the aquatic resource 
type(s) and function(s) to be provided by the mitigation bank or in-lieu fee project. The district 
engineer will determine the credit release schedule, including the share to be released only after 
full achievement of performance standards, after consulting with the IRT. Once released, credits 
may only be used to satisfy compensatory mitigation requirements of a DA permit if the use of 
credits for a specific permit has been approved by the district engineer. 

 (ii) For single-site mitigation banks, the terms of the credit release schedule must be 
specified in the mitigation banking instrument. The credit release schedule may provide for an 
initial debiting of a limited number of credits once the instrument is approved and other 
appropriate milestones are achieved (see paragraph (m) of this section). 

 (iii) For in-lieu fee projects and umbrella mitigation bank sites, the terms of the credit 
release schedule must be specified in the approved mitigation plan. When an in-lieu fee project 
or umbrella mitigation bank site is implemented and is achieving the performance-based 
milestones specified in the credit release schedule, credits are generated in accordance with the 
credit release schedule for the approved mitigation plan. If the in-lieu fee project or umbrella 
mitigation bank site does not achieve those performance-based milestones, the district engineer 
may modify the credit release schedule, including reducing the number of credits. 

 (9) Credit release approval. Credit releases for mitigation banks and in-lieu fee projects 
must be approved by the district engineer. In order for credits to be released, the sponsor must 
submit documentation to the district engineer demonstrating that the appropriate milestones for 
credit release have been achieved and requesting the release. The district engineer will provide 
copies of this documentation to the IRT members for review. IRT members must provide any 
comments to the district engineer within 15 days of receiving this documentation. However, if 
the district engineer determines that a site visit is necessary, IRT members must provide any 
comments to the district engineer within 15 days of the site visit. The district engineer must 
schedule the site visit so that it occurs as soon as it is practicable, but the site visit may be 
delayed by seasonal considerations that affect the ability of the district engineer and the IRT to 
assess whether the applicable credit release milestones have been achieved. After full 
consideration of any comments received, the district engineer will determine whether the 
milestones have been achieved and the credits can be released. The district engineer shall make a 
decision within 30 days of the end of that comment period, and notify the sponsor and the IRT. 

 (10) Suspension and termination. If the district engineer determines that the mitigation 
bank or in-lieu fee program is not meeting performance standards or complying with the terms of 
the instrument, appropriate action will be taken. Such actions may include, but are not limited to, 



suspending credit sales, adaptive management, decreasing available credits, utilizing financial 
assurances, and terminating the instrument. 

(p) Accounting procedures.  

 (1) For mitigation banks, the instrument must contain a provision requiring the sponsor to 
establish and maintain a ledger to account for all credit transactions. Each time an approved 
credit transaction occurs, the sponsor must notify the district engineer. 

 (2) For in-lieu fee programs, the instrument must contain a provision requiring the 
sponsor to establish and maintain an annual report ledger in accordance with paragraph (i)(3) of 
this section, as well as individual ledgers that track the production of released credits for each in-
lieu fee project. 

(q) Reporting.  

 (1) Ledger account. The sponsor must compile an annual ledger report showing the 
beginning and ending balance of available credits and permitted impacts for each resource type, 
all additions and subtractions of credits, and any other changes in credit availability (e.g., 
additional credits released, credit sales suspended). The ledger report must be submitted to the 
district engineer, who will distribute copies to the IRT members. The ledger report is part of the 
administrative record for the mitigation bank or in-lieu fee program. The district engineer will 
make the ledger report available to the public upon request. 

 (2) Monitoring reports. The sponsor is responsible for monitoring the mitigation bank 
site or the in-lieu fee project site in accordance with the approved monitoring requirements to 
determine the level of success and identify problems requiring remedial action or adaptive 
management measures. Monitoring must be conducted in accordance with the requirements in 
§332.6, and at time intervals appropriate for the particular project type and until such time that 
the district engineer, in consultation with the IRT, has determined that the performance standards 
have been attained. The instrument must include requirements for periodic monitoring reports to 
be submitted to the district engineer, who will provide copies to other IRT members. 

 (3) Financial assurance and long-term management funding report. The district 
engineer may require the sponsor to provide an annual report showing beginning and ending 
balances, including deposits into and any withdrawals from, the accounts providing funds for 
financial assurances and long-term management activities. The report should also include 
information on the amount of required financial assurances and the status of those assurances, 
including their potential expiration. 

(r) Use of credits. Except as provided below, all activities authorized by DA permits are eligible, 
at the discretion of the district engineer, to use mitigation banks or in-lieu fee programs to fulfill 
compensatory mitigation requirements for DA permits. The district engineer will determine the 
number and type(s) of credits required to compensate for the authorized impacts. Permit 
applicants may propose to use a particular mitigation bank or in-lieu fee program to provide the 
required compensatory mitigation. In such cases, the sponsor must provide the permit applicant 



with a statement of credit availability. The district engineer must review the permit applicant's 
compensatory mitigation proposal, and notify the applicant of his determination regarding the 
acceptability of using that mitigation bank or in-lieu fee program. 

(s) IRT concerns with use of credits. If, in the view of a member of the IRT, an issued permit or 
series of issued permits raises concerns about how credits from a particular mitigation bank or 
in-lieu fee program are being used to satisfy compensatory mitigation requirements (including 
concerns about whether credit use is consistent with the terms of the instrument), the IRT 
member may notify the district engineer in writing of the concern. The district engineer shall 
promptly consult with the IRT to address the concern. Resolution of the concern is at the 
discretion of the district engineer, consistent with applicable statutes, regulations, and policies 
regarding compensatory mitigation requirements for DA permits. Nothing in this section limits 
the authorities designated to IRT agencies under existing statutes or regulations. 

(t) Site protection.  

 (1) For mitigation bank sites, real estate instruments, management plans, or other long-
term mechanisms used for site protection must be finalized before any credits can be released. 

 (2) For in-lieu fee project sites, real estate instruments, management plans, or other long-
term protection mechanisms used for site protection must be finalized before advance credits can 
become released credits. 

(u) Long-term management.  

 (1) The legal mechanisms and the party responsible for the long-term management and 
the protection of the mitigation bank site must be documented in the instrument or, in the case of 
umbrella mitigation banking instruments and in-lieu fee programs, the approved mitigation 
plans. The responsible party should make adequate provisions for the operation, maintenance, 
and long-term management of the compensatory mitigation project site. The long-term 
management plan should include a description of long-term management needs and identify the 
funding mechanism that will be used to meet those needs. 

 (2) The instrument may contain provisions for the sponsor to transfer long-term 
management responsibilities to a land stewardship entity, such as a public agency, non-
governmental organization, or private land manager. 

 (3) The instrument or approved mitigation plan must address the financial arrangements 
and timing of any necessary transfer of long-term management funds to the steward. 

 (4) Where needed, the acquisition and protection of water rights should be secured and 
documented in the instrument or, in the case of umbrella mitigation banking instruments and in-
lieu fee programs, the approved mitigation site plan. 



(v) Grandfathering of existing instruments.  

 (1) Mitigation banking instruments. All mitigation banking instruments approved on or 
after July 9, 2008 must meet the requirements of this part. Mitigation banks approved prior to 
July 9, 2008 may continue to operate under the terms of their existing instruments. However, any 
modification to such a mitigation banking instrument on or after July 9, 2008, including 
authorization of additional sites under an umbrella mitigation banking instrument, expansion of 
an existing site, or addition of a different type of resource credits (e.g., stream credits to a 
wetland bank) must be consistent with the terms of this part. 

 (2) In-lieu fee program instruments. All in-lieu fee program instruments approved on or 
after July 9, 2008 must meet the requirements of this part. In-lieu fee programs operating under 
instruments approved prior to July 9, 2008 may continue to operate under those instruments for 
two years after the effective date of this rule, after which time they must meet the requirements 
of this part, unless the district engineer determines that circumstances warrant an extension of up 
to three additional years. The district engineer must consult with the IRT before approving such 
extensions. Any revisions made to the in-lieu fee program instrument on or after July 9, 2008 
must be consistent with the terms of this part. Any approved project for which construction was 
completed under the terms of a previously approved instrument may continue to operate 
indefinitely under those terms if the district engineer determines that the project is providing 
appropriate mitigation substantially consistent with the terms of this part. 


