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REVISED STAFF REPORT

On June 7, 2011, the Budget and Fiscal Management Committee heard this item, amended it to update the deadlines for reporting to the Council, and forwarded it to the County Council with a do pass recommendation.
SUBJECT:

A MOTION implementing the recommendations of the County Auditor final oversight report on the Ninth and Jefferson Building.
SUMMARY:

Proposed Motion 2011-0206 would implement the recommendations of the County Auditor final oversight report on the Ninth and Jefferson Building.  The recommendations include requesting the executive to 1) review county procedures for management of capital projects with alternative delivery methods, 2) streamline the county's retail lease approval process, and 3) develop strategies to help county project managers manage public-private partnership projects.
BACKGROUND:

In September, 2000, King County voters approved $191 million in bond funding to support facility improvements at Harborview, of which the NJB project was one component.  Harborview Medical Center (HMC) is a comprehensive health care facility owned by King County, governed by an appointed Board of Trustees and managed by the University of Washington (UW).  The voter approved bond funds combined with interest earnings and contributions from Harborview reserves brought the total project budget estimate to $263 million.
Because historically there had been some large, complex capital projects that experienced scope, schedule and budget impacts, beginning in the late 1990s, the Council began insisting on ever-increasing oversight of capital projects.  For example, the previous Harborview Bond Project was included amongst these.  Early in this project's history, work on the Harborview Trauma Center and related projects proved to be highly complex and challenging.  There were issues related to the architectural design work, scope increases, and attempts to stay within budget and schedule that required considerable Council attention.  Other examples that drove the need for independent oversight include the 2002 King County Courthouse Seismic Retrofit Project, which was King County's first project to be developed as a modified General Contractor/Construction Management (GC/CM) project delivery method and the King County Correctional Facility Integrated Security Project.

This backdrop was behind the Council's decision in early 2000 to insist on tight management controls of the proposed Harborview Bond Program.  On April 29, 2002 the County entered into a project management agreement with the University of Washington and Harborview Medical Center (Ordinance 14295) for project management services related to the Harborview Medical Center Bond Program.  This was in addition to the Harborview Bond Program’s Oversight Committee (BPOC) which included representatives of the Executive branch, Harborview and the University of Washington.  In addition to all of these, an independent monitoring consultant, Vanir Construction Management, was contracted to provide monthly monitoring and review of the bond program scope, schedule and budget for the BPOC, Council and Executive.
Despite the project management oversight provided by the University and BPOC issues surrounding scope schedule and budget arose.  On July 5, 2006 Councilmembers memorialized concerns about this in a letter to the Executive; see Attachment 3.  By late 2006, the Council created the Capital Project Oversight (CPO) Program in the King County Auditor's Office to oversee the county's largest capital construction projects.  The CPO program's aim is to control project overruns and unforeseen expansion of project scopes, schedules and budgets.

In September 2006, the Council directed the King County Auditor's Office to provide independent oversight and monthly reporting for the Ninth and Jefferson Building (NJB) component of the Harborview project.  NJB is a medical office building at Harborview that was built to reduce overcrowding and upgrade outdated facilities.  In April 2011, the Capital Project Oversight Program of the Auditor's Office presented its final report and recommendations to the Government Accountability and Oversight Committee.  
Ninth and Jefferson Building History

Harborview GC/CM Project

The facility improvements proposed to the voters for the Harborview Project included:

· Seismic stabilization of the east wing inpatient facility.

· Elimination of two older buildings due to seismic risk.

· Construction of new facilities to house the displaced functions.

· Expanded critical care capacity.

The Harborview bond project was proposed to be accomplished using the General Contractor/Construction Manager (GC/CM) method.  Under this method, a contractor is selected and then acts as both the General Contractor and the Construction Manager for the project.  Turner Construction was selected as the GC/CM in December 2002.  

The NJB portion of the project was to construct a new multi-purpose facility to house specialized services such as the King County Medical Examiner (KCME), research laboratories, dry labs, clinical services, Involuntary Treatment Act (ITA) Courtroom, retail, lobby and an underground parking garage.  The original NJB scope was for a 144,380 sq.ft. medical office building and a 480-stall underground parking garage at an estimated cost of $89.8 million.

On August 25, 2003, the Council approved an increase in the NJB building size to 190,000 sq.ft. with a 630-stall parking garage, with a $29.6 million revenue-backed increase in the budget bringing the NJB estimated cost to $119.4 million.  The project team did not think they would be able to complete the larger size at the budgeted amount.  The final design was for a 144,790 sq.ft. building and 630-stall parking garage, designed to accommodate a future addition of an 11-story office tower.
Budget Problems

In late 2005, subcontractor construction bids for the NJB and another building in the Harborview Project, the Inpatient Expansion Building (IEB, aka Norm Maleng Building), came in significantly higher than the engineering estimates.  Under the GC/CM method, Turner provided a maximum allowable construction cost (MACC) for the two buildings.  Normally, under the GC/CM method, the GC/CM would be held to the cost as proposed by the MACC that they developed.  In this case, however, Turner claimed that there were extenuating circumstances and design ambiguities that could not have been foreseen at the time that they developed the MACC.  Therefore, Turner argued, they should be allowed to revise the MACC.

The University of Washington, acting as the County’s agent, negotiated with Turner Construction and eventually reached a settlement agreement that the project budget for the IEB project should be adjusted by $15 million, which UW believed would be sufficient to complete the IEB project.  This decision was endorsed by the bond oversight committee.  On April 3, 2006, the Council authorized shifting $15 million from NJB to the IEB project (Ordinance 15401).

Estimates for the NJB project at this time were also approximately $15 million above available budget, bringing the estimated cost of NJB up to $134.4 million.  Taken together, these two issues resulted in a net $30 million shortfall in the project budget for the Ninth and Jefferson building project.  NJB was put on hold with $32.5 million of bond program funds spent on building design and excavation (about three-quarters of which was recoverable in the restructured project).

In 2006, Councilmembers expressed significant concerns about UW's management of the GC/CM contract with Turner, scope increases, and the decision to grant Turner's request to increase the maximum allowable construction cost for the building (see Attachment  3).  The timeframe for Council action was also extremely limited, further hindering the ability of the county to fully analyze project changes and impacts.   
Restructured NJB Project:  63-20
In order to avoid going back to voters to request additional project revenues, in October 2006 the NJB project was separated from the rest of the Harborview bond project and turned into a 63-20 public-private partnership (Ordinance 15633).  

A 63-20 project under IRS Revenue Ruling 63-20 enables governments to finance public infrastructure through private, nonprofit corporations using tax-exempt bonds.  Under this financing approach, the county leases the land for the building to a nonprofit corporation for a nominal fee.  The nonprofit finances the project by issuing tax-exempt bonds, contracts for the development of the building, and owns and manages the building while the bonds mature.  The county leases the completed building from the nonprofit, with the rent used to pay back the development costs by the lease expiration date.  At the end of the lease, the county owns the building.  Harborview agreed to reimburse the county for the cost of the rent.
The NJB project was restructured as a $178.2 million project with the size approximately tripled to a 14-story, 440,000 sq. ft. medical office building and a 650-space underground parking garage (Ordinance 15633).  FMD managed the restructured project for the county, including the selection process for the nonprofit partner and building developer.  NJB Properties was the nonprofit entity financing the project, Wright-Runstad was selected as the building developer, and Turner Construction was selected as the general contractor. 
The size was increased for two major reasons.  First, the project's larger land value increased leverage to finance the project and cover the project's $30 million shortfall by increasing lease revenue to pay for the initial bond debt.  Second, Harborview had been updating its facility requirements and was willing to use the additional space to relocate agencies that were in off-campus leases.
The final project cost was $188.7 million, which was supported by $10.5 million of additional revenue from bond interest revenues and reimbursements.  The large scope and budget changes make comparison with the initial NJB project difficult; however, the project's revised scope was met and the project was completed within its revised cost estimates.  Construction including tenant improvements was completed by the revised scheduled completion date of December 2009, although move-in schedule delays occurred for some individual tenants due to design complexities of some spaces.  Additional revenue and project contingency budget savings enabled the project to add over $14.6 million in scope enhancements.
The CPO program's final report on the NJB project made three recommendations:

1) The County Executive should review existing policies, procedures, and standard contract language for GC/CM projects and revise them as needed to guard against cost risks like those experienced during the initial NJB project, 

2) The Facilities Management Division (FMD) should work with the Prosecuting Attorney's Office and Council to streamline the lease approval process to ensure competitiveness in the marketplace without unduly sacrificing risk control, and

3) FMD should document its practices for managing public-private partnership projects and develop strategies for sharing its expertise with county project managers new to this delivery approach. 

ANALYSIS:
The Capital Projects Oversight (CPO) Program made several observations based upon its review of the NJB project.  The final NJB report recommendations and the provisions of Proposed Motion 2011-0206 are discussed together below.
1) Project Management

The CPO final report notes that to be successful, a GC/CM project requires careful contract management to guard against the GC/CM shifting cost risks to the project owner.  Proposed Motion 2011-0206 requests the Executive to review county policies, procedures and standard contract language that pertain to management of capital projects with alternative delivery methods, including but not limited to GC/CM projects, and to develop contract management policies and procedures that guard against cost risks like those experienced during the initial NJB project.
Toward this end, Proposed Motion 2011-0206 specifies that the alternative delivery method procedures should address the selection of the delivery method, procurement processes, identification of critical performance requirements and financial analysis.  

FMD staff indicated that they would find procedural guidelines for alternative delivery methods helpful, including procurement processes, identification of critical performance requirements, and conducting financial analysis for both Council approval and later on for the financial analysis of the development agreement.

In regards to criteria for selecting a delivery method, agencies such as Transit and Solid Waste have made little or no use of alternative delivery methods and have no formal policies or procedures in place.  FMD, which makes greater use of alternative delivery methods, does not have formal policies and procedures, but it does incorporate a detailed evaluation of alternative project delivery approaches that it incorporates into its pre-design studies.  The evaluation considers the individual circumstances of each project and applies professional judgment to the particular circumstances, including coordinating legal requirements of the project financing.

There are also currently no procurement procedures for alternative delivery method projects.  Instead, Procurement staff are available for consultation in meeting procurement requirements.  Documenting the standard procurement procedures that must be followed for alternative delivery method projects could provide useful guidelines, especially to agencies that have little or no experience with alternative delivery methods.  Procurement staff have expressed a suggestion that such procedures should document existing state law requirements, but not add additional layers of approval to the process.
Having a set of policies and procedures guiding the management of these projects would help document lessons learned and the processes used by county agencies such as FMD to achieve successful outcomes.
Proposed Motion 2011-0206 also emphasizes the importance of communication.  The CPO final report found that one of the things that helped make the 63-20 project a success was maintaining effective communications with stakeholders, including King County, Harborview/UW management, and UW tenants.  As noted above, considerable Council time and independent oversight has been required on previous capital projects with scope, schedule and budget difficulties.  As previously noted, during the initial NJB project in particular, Councilmembers expressed dissatisfaction with the resolution of cost overruns over the Maximum Allowable Construction Cost.  The policies and procedures should incorporate ways to improve communication with the Council throughout the life of an alternative delivery method project.
Proposed Motion 2011-0206 recommends monthly consultation with Council staff as the Executive develops policies and procedures for alternative delivery method projects, to ensure that Council concerns are adequately addressed.  The motion also suggests consultation with the Prosecuting Attorney's Office regarding any potential impacts on standard county contract language for alternative delivery method projects.

2) County Lease Process

FMD and Wright-Runstad reported difficulty competing successfully for retail tenants given county requirements and time needed to complete lease agreements.  The CPO final report suggested that the county's lease approval process be examined for possible streamlining without unduly sacrificing risk control.

Retail leases in county-owned buildings are addressed in King County Code Chapter 4.56.  One issue FMD has raised in finding retail tenants is the length of time it takes to get lease approvals, with Council and Executive processes taking time when tenants would like longer-term leases (of ten years or more).  However, any streamlining solutions will need to balance the desire for faster retail lease agreements against the need for adequate control and oversight.
3) Public-Private Partnership Project Expertise

The 63-20 project benefitted from having a qualified non-profit organization and building developer, both with prior experience in successfully completing 63-20 projects.  County staff, Harborview/UW staff, management and elected officials all also were experienced with 63-20 partnerships.  This resulted in a lease agreement that had clear roles and responsibilities, and that successfully protected the county from cost and scope risk during construction.  

The CPO final report recommended that FMD document its practices for managing 63-20 public-private partnership projects.  Other project managers in FMD and other divisions would then benefit from this specialized knowledge of experienced project management personnel.

It is worth noting that back in 2008, the County Auditor's Office conducted an Alternative Capital Project Delivery Methods study in which it recommended that agencies without experience in the use of alternative project delivery methods should consult with FMD on how best to make use of those measures and/or provide training to project managers.  Although agencies have begun to consult with FMD in this regard, there is more that can be done, as evidenced by the fact that it still remains a recommendation by the CPO program in 2011.

Summary

Although projects with alternative delivery methods such as GC/CM are used relatively infrequently by King County, projects that have exceeded their original scope, schedule, and/or budget repeatedly demonstrate the need for effective oversight and regular communication with Council.  By creating documentation for managing capital projects with alternative delivery methods, the county will help its agencies be best prepared for managing these projects in the future.
REASONABLENESS:    

Proposed Motion 2011-0206 would implement the recommendations of the Capital Project Oversight Program's final report on the Ninth and Jefferson Building project to update capital project policies and procedures for alternative delivery methods.  This appears to be a reasonable and prudent financial and policy decision.
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