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Metropolitan King County Council
Budget and Fiscal Management Committee



STAFF REPORT

	Agenda Item:
	7
	Name:
	Miranda Leskinen

	Proposed No.:
	2023-0249
	Date:
	August 23, 2023




SUBJECT

An ordinance to allow King County to transfer interest in PSERN system assets and liabilities to the PSERN Operator.

SUMMARY

Proposed Ordinance 2023-0249 would allow the county to transfer interest in the assets and liabilities comprising the Puget Sound Emergency Radio Network (PSERN) System to the PSERN Operator. PSERN assets, per the transmitted Agreement, include real and personal property interests and certain facilities, improvements, agreements, funding, documents, equipment, permits, licenses, and other related assets and liabilities.

The Executive has requested final action, if feasible, on this legislation by September 15, 2023, to enable the King County PSERN Project to complete transfer of assets to the PSERN Operator in December 2023 (current estimated timing for PSERN project completion).

BACKGROUND 

Puget Sound Emergency Radio Network (PSERN) Project. In April 2015, King County voters approved a nine-year property tax levy to fund a new emergency radio communications system (PSERN) that, once completed, will replace and upgrade the county’s existing system (KCERCS), including equipment and infrastructure. Illustration 1, excerpted from the transmitted Property Summary, identifies the radio transmitter sites comprising the new PSERN system. Per an interlocal agreement (PSERN Project “Implementation ILA”)[footnoteRef:1], King County is responsible for leading and implementing the PSERN project through completion. Project completion (Full System Acceptance or FSA) is currently estimated in December 2023. [1:  Ordinance 18075, approved by Council in June 2015.] 


Illustration 1. Radio Transmitter Sites Comprising the PSERN System
[image: ]

PSERN Operation after Project Completion. The PSERN Project Implementation ILA contemplated establishment a nonprofit entity (“PSERN Operator”) to own, operate, and govern the PSERN System after it is built and fully tested, with the PSERN Operator being able to accept the transfer of the PSERN System from the County and be fully responsible for PSERN following issuance of Full System Acceptance (FSA) by the PSERN Joint Board.[footnoteRef:2] As indicated in the Implementation ILA, the Parties “intend and agree” that the PSERN Operator shall be deemed to be the successor to the County for all PSERN System purposes and shall assume all of the County’s rights, responsibilities, and liabilities under PSERN contracts, licenses, leases, and agreements. [2:  The PSERN Joint Board is the oversight body for the PSERN project during its implementation period.] 

 
Concurrent to execution of the Implementation ILA, the County and the eleven signatory cities representing the owners of the County’s existing emergency radio system (KCERCS) also entered into a memorandum of agreement (“MOA”) relating to the future operation of PSERN following project FSA.[footnoteRef:3] The MOA set out the basic terms under which the Parties would establish the new, nonprofit entity (“PSERN Operator”) that would own, operate, and govern PSERN once completed. [3:  Ordinance 18074, approved by Council in June 2015.] 


It was intended by the Parties that the MOA would be superseded by a future Interlocal agreement (PSERN “Operator ILA”), which would establish the PSERN Operator and detail the future PSERN governance and operations structure with more specificity. 

Ordinance 19165 (PSERN “Operator ILA”), approved by the King County Council in September 2020, authorized the Executive to execute the PSERN Operator Interlocal Cooperation Agreement (PSERN Operator ILA) with the cities of Auburn, Bellevue, Federal Way, Issaquah, Kent, Kirkland, Mercer Island, Redmond, Renton, Seattle, and Tukwila to create the PSERN Operator that will assume ownership and control of PSERN following project Full System Acceptance (FSA).

ANALYSIS

Proposed Ordinance 2023-0249 would allow the county to transfer interest in the assets and liabilities comprising the Puget Sound Emergency Radio Network (PSERN) System to the PSERN Operator. The transmitted Transfer Agreement is authorized under state law (RCW Chapter 39.33). 

Terms of The Agreement.  As defined in the transmitted Agreement (Attachment A to PO 2023-0249), PSERN assets means all the agreements, leases, subleases, permits, funds, physical assets, 3rd party sublease, licenses, and easements, documents, other equipment, liabilities, and other things addressed in the Transfer Agreement. Table 1 provides an outline summary of the Agreement.

Table 1. Transmitted PSERN Transfer Agreement Summary
	Article
	Summary

	Recitals
	Speaks to the history and context for the Transfer Agreement


	1. Assignment, Conveyance, and Transfer of PSERN Assets [to the PSERN Operator]

	Addresses the definition of “PSERN Assets”; contracts and leases to be assigned; site-specific 3rd party subleases, licenses, permits, and other agreements to be assigned; site-specific physical assets and other equipment to be transferred; documents and PSERN funds to be transferred; and retained assets and KCERCS equipment removal.

	2. Consideration
	States that the County intends to transfer its rights, responsibilities, interest in and title to PSERN Assets to the PSERN Operator on the Closing Date identified in the Transfer Agreement and that the Operator will run the PSERN system consistent with the PSERN Operator ILA.


	3. Warranties of the Parties and Condition of Assets
	Addresses condition of PSERN Assets; the County’s limited obligation to disclose certain known deficiencies; no warranties of title; PSERN Operator acceptance of condition of assets/as is transfer and release; indemnification provisions survival after Closing; and risk of loss. 


	4. Conditions to Closing
	Addresses conditions to Closing for the Transfer Agreement.

	5. Closing
	Addresses the Transfer Agreement’s Closing Date[footnoteRef:4]; prorations; the County’s delivery at Closing; and the PSERN Operator’s delivery at Closing. [4:  As defined in Article 5 of the Agreement, “Closing” shall occur when the County transfers the PSERN Assets to the PSERN Operator in accordance with all the terms and conditions of Closing set forth in Article 4 of the Agreement have been met and shall occur within 90 days of receipt of the consents and approval described in Article 4 but shall not occur until after project Full System Acceptance (FSA). The date when the “Closing” ultimately happens is referred to as the “Closing Date”. ] 



	6. Dispute Resolution
	Sets forth the dispute resolution process for the Parties and states that the Parties will work cooperatively and in good faith to resolve issues associated with the Agreement and will use best efforts to prevent and resolve potential sources of conflict at the lowest level possible.


	7. Transition Period
	Addresses transition activities after the Closing Date.

	8. Reserved
	Blank section.


	9. Miscellaneous Provisions
	Addresses default by either party; merger; limitation on liability; negotiation and construction; legal relationship; no 3rd party beneficiaries; notification; time considerations; amendment; severability; counterparts; binding effect; assignment; waiver; indemnification Title 51 waiver; governing law and venue; counterparts; captions; further assurances, interests, and agreements; conflicting provisions; and list of exhibits to the agreement.


	Exhibits

	· A-1: Form of Assignment of PSERN Agreements
· A-2: List of PSERN Agreements
· B-1: Form of Assignment of PSERN Leases
· B-2: List of PSERN Leases Not Requiring Landlord Consent to Assign
· B-3: List of PSERN Leases Requiring Landlord Consent to Assign
· C-1: List of County Leases Not Covered by Transfer Agreement
· C-2: List of Nontransferable USFS (Forest Service) Leases and Other Non-Transferable Real Property Licenses and Permits
· D-1: Form of Bill of Sale for Site-Specific Physical Assets
· D-2: Non-Exhaustive List of Site-Specific Physical Assets
· E-1: Form of Assignment of Site-Specific 3rd Party Subleases, Licenses, and Other Agreements
· E-2: Non-Exhaustive List of Site-Specific 3rd Party Subleases, Licenses, and Other Agreements
· F: List of PSERN Funds to be Transferred
· G: List of Radio System Documents
· H-1: Form of Bill of Sale for PSERN Equipment
· H-2: Non-Exhaustive List of PSERN Equipment




PSERN project funds to be transferred to the PSERN Operator. Section 1.5 of the transmitted Transfer Agreement directs that, as part of the Agreement’s closing, the County shall convey and transfer to the PSERN Operator all its rights and responsibilities to all [PSERN project] funds approved for transfer by the PSERN Joint Board. As further described, depending on PSERN Joint Board approval, such funds could potentially include rate stabilization funds and any other reserves held by the County, all as listed in Exhibit F to the Agreement.

Ownership and removal of KCERS equipment and the County’s continuing right of entry for removal of KCERCS equipment. Per Section 1.8 of the transmitted Transfer Agreement, the County reserves the right to decommission, remove, and dispose of KCERCS equipment it owns from PSERN lease sites identified in the Agreement. Relatedly, the Agreement allows the County to access such sites after the Agreement’s effective date with reasonable notice to the PSERN Operator for KCERCS equipment removal purposes. 

Legislative timing and process considerations. The Executive has requested final action on this legislation, if feasible, by September 15, 2023, to enable the King County-PSERN Project to complete transfer of assets to the PSERN Operator in December 2023 (current estimated timing for PSERN project completion).

Prior to Council action, Proposed Ordinance 2023-0249 requires public notice, a press release, and a public hearing in accordance with state and county law.

AMENDMENT

Amendment 1, recommended by legal, would replace pages one through twenty of the transmitted agreement, making clarifying edits in subsections 1.2.4, 1.2.5, and 1.8.3, and updating the footer.

INVITED

· Kimberly Nuber, Government Relations Officer, KCIT
· Mike Webb, PSERN Project Director, KCIT
· Tony Wright, FMD Director, DES

ATTACHMENTS

1. Proposed Ordinance 2023-0249
a. PSERN Transfer Agreement
2. Amendment 1
a. Amendment 1-attachment
3. Transmittal Letter
4. Property Summary
5. Fiscal Note
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