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Since the February 10, 2009 update, the following decisions have been made in regards to the planning for MIDD strategy 10b:

· Jail Diversion Criteria - Proposed legal and eligibility structure for the CDF for jail-bound individuals (final memo from the Prosecuting Attorney’s office is attached)

· Hospital diversion criteria (final criteria from the hospital diversion subcommittee is attached)
· Staffing model, location, target population, voluntary & involuntary criteria, licensure & certification requirements, capacity, space & room requirements, medical services, food, laundry and evaluation/treatment model identified for the CDF (contained in 2/10/09 strategy update, which is attached).
· 2010 updated budget for the CDF, Crisis Mobile Teams and Crisis Diversion Interim Services 
· Strategy timeline updated: CDF, Crisis Mobile Teams and Interim Services open in April 2010.  RFP process is completed by August 2009, provider(s) selected/contracting begins in September 2009, October 2009 – February 2010 – provider licensing, certification & permitting, March 2010 – public awareness campaign.

Summary of budget estimates 

(presented during April 20, 2009 planning meeting & finalized by June 10, 2009 email to subcommittee members)
	2007 Budget Estimate*
	2009 Budget Estimate (includes 8% inflation factor)
	2010 Updated Budget Estimate

(adds another 4% inflation factor)

	CDF Services:
    $3,592,229

Rent for Facility1:  $252,000 Mobile Teams:    $1,453,787

Respite Beds:
       $569,771

Contingency:
    $   200,000


  $6,063,857
	CDF Services:
   $3,879,607

Rent for Facility2: $272,160 

Mobile Teams:  $1,572,416

Respite Beds:
     $611,033

Contingency:
 $    200,000



$6,532,890
	CDF Services:        $4,034,791

Rent for Facility3:  $ 283,046 

Mobile Teams:       $  807,200

Respite Beds:        $1,815,343   

Contingency:         $   200,000


                    $7,140,380


*The 2007 budget estimate for strategy 10b, as submitted in the original MIDD plan, was based on Pierce County Crisis Triage costs for a 16-bed facility, costs for an existing shelter-based respite program in Seattle, and 24/7 mobile crisis teams stationed at 4 precincts across King County. 

1(based on 7,200 square feet $35/sq ft)

2(based on 7,200 square feet $37.8/sq ft)

3(based on 7,200 square feet $38.9/sq ft)

Estimated Revenue Available:

MIDD:  

 $6,063,857

Medicaid: 
 
 $1,300,000 (based on experience in Pierce County model) 

Total: 

 $7,363,857

Budget savings:
  +$223,447

______________________________________________________________________

Revised Budget Reduction Summary
Reduce Crisis Diversion Interim Services plan staffing levels from two MHPs and two B.A. level staff on day shifts to one each shift, and reduce peer staff on weekends so that one peer is on duty at all times.  Total cost estimate for program: $1,815,343.  Total savings from earlier estimate: $271,410.
	Crisis Diversion Interim Services Budget 

	Food
	91,250

	Drug Supplies/Pharmacy
	3,739

	IT Equipment
	3,491

	Telephones
	9,638

	Equipment
	10,389

	Copy Machine
	577

	Insurance
	7,290

	Laundry
	10,495

	Housekeeping/Security
	154,862

	Rent
	300,000

	Subtotal
	591,731

	Total Staffing Costs
	1,223,612

	Grand Total
	1,815,343

	Difference from original budget (savings)
	271,410

	
	

	Crisis Diversion Interim Services Staffing Model
	
	
	
	
	

	Position
	Day
	Evening
	Night
	Grand Total
	Leave Day Coverage
	Salary
	Total Salaries

	
	Week

end
	Week

day
	Week

end
	Week

day
	Week

end
	
	
	
	

	Program Manager
	 
	 
	 
	 
	 
	1.0
	 
	90,000
	90,000

	LPN
	0.4
	 
	 
	 
	 
	1.4
	0.2
	90,000
	139,569

	MHP/CDP
	0.4
	1.0
	0.4
	 
	 
	2.8
	0.3
	83,000
	257,428

	BA
	0.4
	2.0
	0.8
	2.0
	0.8
	7.0
	0.8
	65,000
	504,000

	Peers
	0.4
	1.0
	0.4
	1.0
	0.4
	4.2
	0.5
	50,000
	232,615

	Total FTEs
	1.6
	4.0
	1.6
	3.0
	1.2
	16.4
	1.7
	 
	1,223,612

	Total Staff
	4.0
	4.0
	4.0
	3.0
	3.0
	23.0
	 
	 
	 


Crisis Diversion Mobile Teams 
Centralized mobile team

· One team of 2 MHPs located at CDF

· 365 days/year and 24 hours per day coverage
· Responds to police calls, assists at facility, transports people to and from facility 
A team of two MHPs located at the crisis diversion facility, available 24/7 to respond to police calls.  Mobile Teams can also assist in transporting individuals to and from the CDF and assist at the CDF as needed.  A centralized team stationed at the CDF also best meets the need for transport to and from the facility.  Another MIDD strategy, 17a, will provide a crisis team of MHPs stationed with the Seattle Police Crisis Intervention Team.  Expansion of this approach to other sites may be an option in the future.  

Crisis Diversion Mobile Teams Budget
	
	Centralized mobile team

	Days of coverage
	365; 24 hours per day

	Hours per year
	8,760

	Hours/FTE
	1,880 4

	# of stations
	1

	# of FTEs
	9.32

	Cost/FTE
	$85,000

	Other 
	$15,000 6

	Total FTE cost 
	$792,200

	Total cost 
	$807,200

(not including one-time costs)

	One time costs
	$33,334  

(1 vehicle & equipment)

	$797,245
	$272,795


4 (accounting for 200 hrs./year for vacation, holidays, sick time)

5 (adjusted for inflation for 2010 at 4%/yr)

6 mileage and insurance for vehicles and communications ($15,000 per unit)

Strategy Timeline:

CDF Planning Process

April, 2008 - April, 2009

Request for Proposal (RFP) Process

May - August, 2009

Provider Selected per RFP Process & Contracting Begins

September, 2009

Provider Licensing, Certification and Permitting

October - February, 2010

Public Awareness Campaign to Police, Hospitals

March, 2010

CDF, Crisis Teams and Interim Service (respite) Open

April, 2010
Addenda
Addendum A: Hospital diversion criteria
Addendum B: 2/10/09 Strategy update memo

Addendum C: Final memo from the Prosecuting Attorney’s office
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Addendum A
Mental Illness and Drug Dependency Action Plan (MIDD)

Crisis Diversion Facility (10b) Planning Workgroup

Medical Criteria

Behavioral Emergency: A person who is out of behavioral control, is deemed an imminent danger to self or others and is unwilling to accept treatment, and likely to require seclusion or restraint to maintain their safety.  Persons experiencing a behavioral emergency are not appropriate for referral to the CDF,

Behavioral Crisis: A person who is experiencing acute exacerbation of an existing mental illness and is willing to receive services or someone who may have suicidal ideation while exhibiting behavioral control.  Persons experiencing a behavioral crisis are appropriately referred to the CDF.

Consumers who are NOT appropriate for admission to Crisis Diversion Facility (CDF)
1. Temperature >101 degrees F.

2. Pulse outside of 50 – 120,

3. Blood pressure <90 or >200 systolic, or >90 diastolic,

4. Respiratory rate >24,

5. Glucose blood sugar level <60 or >300,

6. Red blood count:  Hct <30%, Hgb <10 grams,

7. Mental status which is lethargic, in a stupor, comatose or there is spontaneously fluctuating mental status,

8. Toxic or rising levels of medications or other substances (some substances may require serum levels to determine potential toxicity),

9. Deterioration of vital signs prior to transfer (vital signs must be taken within 2 hours of transfer), or

10. Conditions requiring medical services not provided at CDF, and

11. Withdrawal from alcohol, opiates and benzodiazepines, even if medications and/or a patch (i.e., Klonodine patch) are prescribed to assist with the withdrawals.

Medical services that are NOT provided at the CDF
1. Vital signs monitoring more frequent that Q 8 hours 

2. Acute medical treatments,

3. Stat (within 1 hour) or urgent (within 4 hours) X-rays and blood work,

4. Oxygen, unless client brings in his or her own supply,

5. IV therapies,

6. Suctioning,

7. NG tubes,

8. Central catheter insertion and maintenance,

9. Medical isolation,

10. Feeding tube placement and management,

11. Initiation of bowel and bladder training,

12. Extensive skin care programs,

13. Acute wound care or orthopedic care,

14. In-house physical therapy or other rehabilitation programs,
15. Retraining for swallowing,

16. Renal or peritoneal dialysis

17. Management of first trimester pregnancy or beyond 36 weeks, or delivery.

18. Management of advanced or complicated pregnancy and delivery,

19. Blood gases,

20. Management of infection and contagious disease.  Any concerns that the consumer may have an infection and/or contagious disease and the test results are not available at time of admission.

21. Post-operative stabilizing demonstrated through labs or vital signs over a 48-hour period,

22. Diabetes management with unstable blood sugars or blood glucose exceeding 400 within last 6 hours,

23. Management of patients who have ingested toxic amounts of substances who either have not been evaluated in a medical setting and medically cleared, or if medically cleared are not yet fully conscious, and

24.  Management of Delirium.

Though the CDF will strive to exhibit a welcoming profile to the community, the following non-medical conditions are considered to be either unsafe or clinically inappropriate for admission to the CDF:
1. Presenting primarily for disability or other eligibility evaluation,

2. Presenting with current felony charges,

3. Presenting with a level of violence surpassing the management capability of this facility,

4. Presenting primarily for domestic violence,

5. Presenting primarily for active sexual offender behavior,

6. Presenting primarily for detoxification or intoxication, and

7. Children under 18 years of age

Addendum B




Mental Illness and Drug Dependency (MIDD) 

Strategy 10b Crisis Diversion Facility (CDF)

Status Report

February 10, 2009
Program Goal

Improve the lives of those impacted by mental illness and substance abuse by reduced admissions to jails, hospital emergency departments and psychiatric hospital inpatient units.
Target Population

Adults (18 and older) in crisis in the community who might otherwise be brought to a hospital emergency department or arrested for minor crimes and taken to jail.  Exclusionary criteria for admission will include criminal charge/criminal history criteria and medical/behavioral criteria, as recommended by target population workgroups (attachments A & B).  

Criteria

	Voluntary Criteria
	Goal is to engage people who present at CDF into voluntary treatment.  

	Involuntary Criteria
	· Individuals who, following admission to the facility, decide to leave may be held for up to 72 hours on an alcohol commitment under 70.96A RCW, referred back to law enforcement if there is a pending criminal charge.

· Individuals who may be a danger to self or others or gravely disabled due to a mental illness, may be held a sufficient time (6 hours, or 12 hours if delivered by the police) in order to be referred to the Designated Mental Health Professional (DMHP) for evaluation for detention under 71.05 RCW.  If detained under 71.05 RCW, they will be transferred to an evaluation and treatment facility.

· Individuals who are delivered to the facility by police may be held up to 48 hours on a Police Hold.  During this time CDF can de-escalate the crisis and arrange for follow up services.  Should a person on a police hold decline services police can be called to arrange for an alternative disposition (potential booking). 


CDF Location

Centralized with easy access and at least two routes to the facility by freeway and/or major arterials (not in the downtown core and not in North King County).  Easy bus access.

Ideal location:  South of Downtown Seattle, North of Southcenter.  Routes to access = Eastside: I-405 & I-90 & I-5; Seattle: Hwy 99, Hwy 509 & I-5; Northside: Hwy 99, Hwy 509 & I-5; Southside: Hwy 167, East/West Valley Hwy.

CDF Facility

	Operational 24/7


	

	Licensing/Certification requirements per Washington State laws in order to provide Mental Health and Chemical Dependency services.


	Residential Treatment Facility (RTF) licensed by the Washington State Department of Health 

Adult Residential Treatment Facility (ARTF) certification by Washington State Department of Social and Health Services, Mental Health Division  

Sub-Acute Detox and/or Detox license  

Community Mental Health Services license

Crisis Stabilization Unit (CSU) certification (optional)

	Capacity
	16 beds to comply with Medicaid reimbursement for RTF

	Space requirements
	7,200 square feet minimum 

Single cubicles in an open setting 

Office space

CDF staff

Medical evaluation room

DMHP and CD commitment specialist

Police 

Counseling room

	Room Requirements
	1-2 comfort rooms

Space for people in addition to the 16 beds

Common rooms for dining, multipurpose

Bathroom and shower facilities

	Other
	Tobacco free inside and out with nicotine replacement and nicotine cessation available.


CDF Services


Medical

Nursing services available 24/7. ARNP on site during busiest times; psychiatrist on-call.  Medical screening for all admissions.  


Food



Three meals brought into facility by contract



Snacks, fresh fruit and drinks available on-site


Laundry



Available on-site for clients clothing and off-site for commercial laundry


Evaluation and Treatment



Evaluation within three hours of arrival


Linkages to community


Benefits (SSI, GA-U, ADATSA)


Clinical Records
CDF Staffing

4:1 consumer to staff ratio

9 Mental Health Professionals (2 per shift)

1 office support person

1 CDF director

3 supervisors (1 per shift)

4.5 Behavioral Health Specialists (1 per shift)

4.5 Registered Nurses/ARNPs (1 per shift)

4.5 Chemical Dependency Counselor (1 per shift)

4.5 Peer support specialists (1 per shift)

1 ARNP or Psychiatrist on-call after hours

Medical staff needed on-call 24/7

MH/CD Treatment Services


Mental health and chemical dependency treatment staff on site


Referrals to involuntary commitment services if indicated

Linkages with Community Services


Development Disabilities 


Aging and Adult Services


Mental health services (Work with case manager if already enrolled in treatment)


Chemical dependency treatment services


Detox

Crisis Diversion Interim Services (CDIS – Backdoor/respite resource)


Location – co-located with or close to CDF


Size – up to 25 interim/transitional beds, about 1,000 stays per year


Average length of stay – 1 week, Maximum length of stay - 2 weeks

Cubical style sleeping arrangements (similar to 1811)

Congregate meals, common bathrooms/showers, limited storage

Staffing (to be determined once final design is identified)


Capacity to monitor and manage medication regimens


Case manager staff to help access services and supports


Benefits specialist to help consumers apply for DSHS, etc.


Social detox

Mobile Crisis Teams (To be determined)
Option 1:

3 posts around King County, located at police precincts*   



1 located on the Eastside



1 located on the Southside (Auburn, Renton, Kent)



1 located in North King County

*note the City of Seattle has a separately funded strategy for mobile crisis outreach.

Option 2:

Team co-located at Crisis Diversion Facility to assist with transportation to and from facility and be available to assist CDF staff


Hours of operation – to be determined

Staffing – final staffing to be determined based on hours of operation and model selected.

Mental Health Professionals with experience in crisis intervention

Transportation  (To be determined)

CDF Program Evaluation (To be determined)
Addendum C                 
Office of the Prosecuting Attorney


CRIMINAL DIVISION


W554 King County Courthouse


516 Third Ave


Seattle, Washington 98104


(206) 296-9540
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FINAL
Date: June 25, 2009

To: MIDD Oversight Committee

From: Ian Goodhew, KCPAO

SUBJECT: Legal & Eligibility Structure for Crisis Diversion Facility for Jail Bound Persons 

______________________________________________________________________________

I.  Introduction: Diverting the Mentally Ill & Drug Dependent from Our Jails
In 2006, the King County Council reached some alarming conclusions regarding the number of  mentally ill and chemically dependant individuals being housed in King County Correctional Facilities.  In finding that the King County Jail served as the "second largest mental health facility" in the state, with over two-thirds of that same population in the throws of substance abuse, the County Council formally requested the King County Executive, Council Staff, the Prosecutor, the Sheriff, Superior Court, District Court and the Public Defender to work together to address this growing problem by utilizing the County's new taxing authority granted to it by the Washington State Legislature under RCW 82.14.055.   

In calling upon the County's Criminal Justice stakeholders to act, the Council made the following specific findings in support of its call for action:

1. The Juvenile and Adult Justice Operational Master Plans require the use of alternatives to 

     incarceration including treatment alternatives and placement in treatment for people with mental 

     illness and chemical dependency  problems, following any incarceration;

2.  Key leaders from the county criminal justice agencies agreed that the lack of access to ongoing 

     treatment and housing leads to crises that, by default, require criminal justice interventions that 

     are difficult, costly and most often ineffective in resolving problems;

3. The need for crisis intervention training to help law enforcement handle 

     people disturbed by mental illness and chemical dependency safely and effectively, the   

     need for a place, other than jail, where someone in crisis can be brought for immediate 

     assessment and placement in appropriate ongoing care;  

4.  Persistent problems arise from booking people who are unstable and disabled due to mental 

     illness and chemical dependency, creating a need for both pre-booking diversion and diversion 

     after booking and before the filing of criminal charges;

5.  The average length of stay for felony inmates is 24 days, while the average length of stay for 

     mentally ill inmates is 158 days.

6.  The average cost of incarceration for unstably mentally ill persons in the jail psychiatric unit is 

     about $300 per day as opposed to $95 per day for the average person in jail.  An average cost per 

     "episode" for a mentally ill person is $47,000.    

The Council called upon the stakeholders within the criminal justice system to design programs to stabilize people suffering from mental illness and chemical dependency so that they would be diverted from jails and emergency rooms by getting them proper treatment. 

The Council called for specific action including the following:

planning "changes in criminal justice case processing to more effectively deal with people with disabling mental illness and chemical dependency when appropriate service and housing options are available in the community. The areas to be considered in this planning process are pre-arrest diversion, pre-booking diversion, the use of deferred prosecutions, alternative sentencing methods including therapeutic courts…" 

II.  Goals and Action Plan: Developing the Concept for a Crisis Diversion Facility (CDF) 

In October of 2007, the County Council adopted the Mental Illness and Drug Dependency Action Plan. The Council set the following as the goals of the effort to fund mental illness and chemical dependency programs:  

1. A reduction in the number of mentally ill and chemically dependent people using costly interventions like jail, emergency rooms, and hospitals. 

2. A reduction in the number of people who recycle through the jail, returning repeatedly as a result of their mental illness or chemical dependency. 

3. A reduction of the incidence and severity of chemical dependency and mental and emotional disorders in youth and adults. 

4. Diversion of mentally ill and chemically dependent youth and adults from initial or further justice system involvement. 

5. Explicit linkage with, and furthering the work of, other council directed efforts including, the Adult and Juvenile Justice Operational Master Plans, the Plan to End Homelessness, the Veterans and Human Services Levy Service Improvement Plan and the King County Mental Health Recovery Plan. 

In order to achieve the goals of the Mental Illness and Drug Dependency Action Plan the MIDD Oversight Committee was convened in order to map out strategies.  The Committee eventually developed and approved 37 strategies to accomplish the goals of the Action Plan.

One of the most innovative and promising strategies outlined by the Oversight Committee was the establishment of a Crisis Diversion Facility, a facility designed to take in mentally ill and drug dependant persons who were either headed to jail for petty misdemeanor criminal offenses or who found themselves in hospital emergency rooms.  The facility would provide immediate services to people in crisis in order to steer them away from the jail cell or repeat trips to emergency rooms, and eventually engage them in longer term services that would stabilize their lives.   

With these goals in mind, the Crisis Diversion Facility Sub-Committee began meeting in the spring of 2008 to brainstorm the manner in which the facility could provide these immediate services to the population in need.    

III.  Legal Basis and Proposed Process for Diverting Individuals to a Crisis Diversion Facility 

        in Lieu of Jail

A. Making Decisions in the Law Enforcement Field about Crisis Diversion
One of the first questions posed in developing the concept of a Crisis Diversion Facility is how would individuals suffering from mental illness and chemical dependency be diverted from our jails to a Crisis Diversion Facility?  As police, medical personnel and treatment providers in the field can attest, there are dozens of ways in which a person suffering from mental illness and/or chemical dependency ends up in jail on a petty criminal offense.  Along the way, decisions are made by first responders, law enforcement and ultimately the individual themselves as to where and how the person ends up in jail or the emergency room first if medical treatment is needed prior to a jail booking. 

However, it is important to note that in order to divert an individual from jail, the primary decision maker will be the police officer on the street.  He or she will have to make a series of decisions about the individual they have come into contact with to determine whether or not the person is appropriate to go to jail, the hospital or a crisis diversion facility.

· Has this person committed a crime?

· Does this person appear to have a mental illness or chemical dependency issue?

· Does the offense the person is alleged to have committed require mandatory arrest and booking into jail?

· Is the offense the person is alleged to have committed, an eligible offense for diversion to the Crisis Diversion Facility?

· Does the person have prior criminal history that is violent or otherwise would disqualify the person from being diverted to the Crisis Diversion Facility?

· Does the person have any medical conditions at the time of arrest that requires immediate medical treatment or referral to a hospital?

· Does the person display any interest in being offered services at a Crisis Diversion Facility rather than being taken to and booked into Jail or do the person's words and actions indicate they will be combative and non-cooperative with the offering of services? 

A patrol officer in the field will face each and every one of these questions when confronted with a person who has committed a petty criminal offense but may be suffering from mental illness and/or chemical dependency. Assuming that each of the questions provides an answer favorable to taking the person to the Crisis Diversion Facility, rather than jail, we turn to a new set of questions about what if any legal authority exists to "hold" the person at the facility in lieu of being booked into jail.

 
B.
Current Pathway to Jail & Criminal Charges on Minor Criminal Offenses 

When a police officer is called to the scene of a reported crime he or she will conduct an initial investigation to determine whether there is any immediate danger, what if any crime occurred, who committed that crime if one was found to have occurred, and locate that particular suspect of the crime committed.

In a hypothetical example, a police officer responds to a convenience store at the corner of 3rd and James in downtown Seattle. The store clerk reports that the man down the street in a red jacket came in and took several items without paying. He tried to leave but the clerk confronted him. The man smashed a store window with a bottle of pop he was trying to steal and then fled. The clerk positively identified the man down the street as the man who did it. 

The officer contacts the man down the street, who denies everything. However when he is patted down, several items that appear to have come from the store are found in his pocket. The clerk examines the item and confirms they are from his store.  The officer now has probable cause to arrest the suspect.

The officer has several options here. He can arrest and release the suspect, arrest and detain the suspect back at the precinct for follow up questioning if the suspect is willing to talk, or the officer can book the suspect into county jail.

If the officer decides to book the individual into county jail, the officer must complete a 'Superform' (Attachment A). The Superform requires the officer to provide identifying information about the suspect, as well as a signed statement 'under penalty of perjury' laying out the facts that establish probable cause to hold the suspect in jail pending a court hearing.  

The officer will complete the Superform, drive the person to jail, and drop both the person and Superform off at the Booking Desk with jail staff. Jail staff will then process the person into jail and set the person on the next available "First Appearance" calendar before a judge.  At this point the process differs between the City of Seattle (and several other cities).


1.
The Office of the Prosecuting Attorney (PAO) Process  

For PAO cases, the hearing will typically occur within about 24 hours depending on when the person is booked into jail. Court rules and constitutional case law require the hearing to occur at a maximum within 48 hours or the detention becomes suspect and subject to further litigation.

At the First Appearance Hearing a judge, prosecutor and 'temporary' defense attorney will be present. The judge will review the booking officer's signed "probable cause" statement to determine if there is probable cause to hold the person for up to 72 hours so that the Prosecutor's Office can decide whether they want to "rush" file a charge within that 72 hour window or agree to the release the person pending further investigation by the police and prosecutors.

The defense attorney can argue that the facts alleged in the "probable cause" statement by the officer do not constitute "probable cause" and therefore the person should be let go immediately. The attorney can also argue that bail should be imposed or no bail should be imposed based on the seriousness of the allegations, the person's past criminal history for violence and/or his record of appearing in court in the past when so ordered. 

Once "probable cause" is found and bail is set, then the 72 hour period becomes the controlling time period. If the Prosecutor’s Office files a charge then arraignment is set about 10 days out and the person remains either in jail or out on bail depending if he or she is able to post the bail imposed.  If in that 72 hour window the prosecutor does not file a charge the person is unconditionally released from jail at that time but told that charges could be filed at a later date. Based upon these potential outcomes, a person may be held in jail from 24 hours up to 72 hours.  If a charge is filed a person may remain in custody for weeks, even months, awaiting trial. 

2.
The Seattle City Attorney’s (SCA) Process  

For SCA cases, a prosecutor makes a decision to file or not to file charges.  This occurs the morning after the defendant is booked, excluding Sundays.  The hearing is similar to the PAO’s First Appearance, except that the judge reads the police report.  If the SCA files, the defendant is arraigned and the case proceeds from there.  If the SCA declines to file, the defendant is released from jail on that case.  The SCA may choose to file at a later time, on an out of custody basis.

C.
Legal Basis to Hold Persons at the Time of Arrest
When a person is arrested and booked into jail, the federal and state constitutions prohibit the government from simply holding the person in custody for an extended period of time without a judicial officer reviewing the basis upon which the person was put in jail in the first place.  The initial basis upon which a person can be held is made when a court finds "probable cause" that the crime alleged was committed. The court will base its finding on the review of a statement of "probable cause" made by the arresting officer, which is a statement signed under penalty of perjury by the officer, summarizing the evidence gathered at that point that suggests the person in question committed a specific crime.

Assuming the initial detention is approved by a court, the state and federal constitutions then set a time limit upon which a person can be held prior to being charged with the criminal offense. The government is required to either 1) officially charge the person and set an appropriate bail amount to allow conditional release or 2) release the person pending further investigation for potential charges in the future. 

In Washington State, Criminal Rule 3.2.1 limits the amount of time a person can initially be booked and held in jail prior to a judicial officer reviewing the "probable cause" basis upon which the police officer booked the person into jail.  

CrR 3.2.1 states:

Probable Cause Determination. A person who is arrested shall have judicial determination of probable cause no later than 48 hours following the person's arrest, unless probable cause has been determined prior to such arrest. 

The 48 hour rule codified in CrR 3.2.1 finds its origins in the United States Supreme Court Case of Riverside v. McLaughlin, 500 U.S. 44 (1991) which held that a jurisdiction is immune from systemic constitutional challenge if a person has an initial probable cause hearing within a 48 hour window from the time of their arrest.  The Riverside holding clarified the holding in Gerstein v. Pugh, 429 U.S. 103 (1975), which found that the Fourth Amendment to the U.S. Constitution required a 'prompt' judicial determination of probable cause in order to justify extended pre trial detention following a warrantless arrest. 

Based upon the 48 hour requirement for a court hearing, police officers would have the ability to divert a person from jail booking to the Crisis Diversion Facility for up to a 48 hour period, without running into constitutional prohibitions against holding a person on a criminal charge for too long a period of time. The officer could complete his/her normal paperwork in the form of 'Superform' (Attachment A) which includes identifying information of the person and a short statement under penalty of perjury that supports the initial arrest.  This document could then be diverted with the person to the Crisis Diversion Facility. At the same time, the officer could review with the person an Agreement to Divert, (Attachment B) have the person agree to divert to the facility and then take the person to the facility for evaluation and services rather than to jail.

Assuming the person agrees to being diverted the officer can then deliver the person to the Crisis Diversion Facility, with the Agreement to Divert and Superform, which documents both the officer's basis to hold and then divert the individual. The Officer can leave the Superform, Agreement and person for an evaluation by Diversion Facility staff of potential mental illnesses and/or chemical dependency issues. If the person meets the screening criteria, facility staff will have up to 48 hours to get the person engaged in services offered. At some point during this 48 hour window the engagement transitions from a 48 hour involuntary hold based upon a criminal allegation and arrest into a voluntary acceptance of mental health and/or chemical dependency services.  

If the person chooses not to engage in services, and/or becomes combative, uncooperative or threatening, then Diversion Facility staff will temporarily detain the individual and re-contact law enforcement in order to take the person back to jail on the criminal allegation.

No two cases will be the same. Consistent communication and back and forth will need to occur between law enforcement and Diversion Facility staff as both will need each other's expertise depending on the situation.  The hope is that by diverting a number of mentally ill or drug dependant individuals from the county jail, we will decrease their deterioration in our jails as well as decrease the number of return visits that individuals committing petty criminal offenses with mental illness and chemical dependency are known to make through our jail system. 

Once a person is at the Crisis Diversion Facility, the use of the maximum 48 hour rule for judicial review may give way to other legal basis to hold the individual at the Diversion Facility.

Under RCW 10.31.110
 a police officer can refer a person suspected of committing a non-felony crime to a crisis stabilization unit (CSU) for examination by a mental health professional (MHP) who may then determine that civil involuntary hold proceedings under RCW 71.05.180 may be more appropriate for the individual than the gradual voluntary engagement of services that the Crisis Diversion Facility will steer them towards.  In planning the Crisis Diversion Facility, a MHP will be on staff at the facility to make this assessment within the 3 hour window required by 10.31.110 and then potentially refer the person to a County Designated Mental Health Professional (CDMHP) for civil commitment proceedings. RCW 10.31.110 allows for a 12 hour window once the person is brought to the Crisis Diversion Facility for this to happen. 

If the CDMHP finds that commitment proceedings under RCW 71.05 are appropriate, the case will move out of the criminal diversion context and into the civil commitment context, which allows for involuntary holds and treatment under different authority.  

Some may ask, “How would a typical case look in such a system?”  The following is a hypothetical case: 

D.
Case Hypothetical  

On Friday, July 31, 2008, at around 8:00pm, Seattle Police Officer Scott Enright is called to the corner of 3rd Avenue and James Street in response to a disturbance at the corner convenience store. Officer Enright is a trained member of the Seattle Police Crisis Intervention Unit. He has particular training in spotting signs of mental illness and/or chemical dependency in those he comes into contact with on the street.

Officer Enright arrives on the scene to discover a man later identified as James Smith outside of the convenience store.  The man is calmly sitting on the curb and appears to be talking to himself. The store clerk is extremely upset and is yelling at the man sitting on the curb. The clerk reports to Officer Enright that the man entered the store, yelled at the clerk and then tried to take a bag of potato chips without paying for them.  When the clerk confronted him, the man became upset, and knocked over a display stand of snacks in the store, causing some minor damage. The man then walked out to the sidewalk with the clerk following.  The man sat down and remained on the curb until Officer Enright arrived.   
The clerk immediately reported the theft and property destruction to Officer Enright. When Officer Enright tries to speak with James Smith, he is able to positively identify Smith but cannot get any other information out of him.  However, Officer Enright observes signs of both heroin use and indications supportive of some form of paranoia or other mental condition.  

Officer Enright obtains a statement from the convenience store clerk in which the clerk clearly identifies Mr. Smith as putting a candy bar in his pocket without paying for it and then knocking over and breaking a display stand for products when the clerk confronted him at the front door about the candy bar. The candy bar is found in Mr. Smith's pocket when he is searched and the damage to the display stand is minimal. 

 Based upon the clerk's statement, Officer Enright has "probable cause" for the crimes of Theft in the 3rd Degree < $50 and Malicious Mischief < $50, both of which are simple misdemeanors.  Officer Enright has discretion whether to arrest Mr. Smith at all. He could simply arrest and release Mr. Smith at the scene with the hope that if Mr. Smith is charged by the city prosecutor, he will receive notice of his court date and appear, rather than fail to appear and have a warrant issued for his arrest. Officer Enright could also transport Mr. Smith back to the police precinct and release him there. Finally Officer Enright could arrest and book Mr. Smith into the county jail, where he would remain for up to 48 hours before an initial hearing is held to determine his custody status. 

Officer Enright has to balance the relative lack of seriousness of the crime alleged against the fact that if he releases the suspect, Mr. Smith, he could be back in that convenience store in an hour causing a similar or more violent problem.  In the meantime Officer Enright's observations of Mr. Smith have continued to provide him with small indications that Mr. Smith may have some mental health issues.

If Officer Enright's concerns about Mr. Smith reappearing at the store are high enough, jail is the most likely result.  With the Crisis Diversion Facility, Officer Enright now has a choice. He can complete his normal "Superform" paperwork for jail booking, but also go over the option of a Divert Agreement with Mr. Smith or simply take Mr. Smith to the Crisis Diversion Facility to see if Mr. Smith will engage in an evaluation and services. Officer Enright knows that if he does, perhaps he can stabilize enough to avoid a stay in jail. Officer Enright also knows that if Mr. Smith does not cooperate and engage in the services offered, he or a fellow officer could receive a call to have Mr. Smith taken out of the Crisis Diversion Facility and booked into jail on the theft and malicious mischief charges. 

Attachment C is a detailed Decision Tree that tracks the flow of potential cases and individuals in such situations to the Crisis Diversion Facility. The left side of the Decision Tree concentrates on potential criminal arrests and charges being diverted to the Crisis Diversion Facility.

IV.  Eligibility criteria for the MIDD Crisis Diversion Facility based upon Criminal Acts
Before proceeding, it is important to understand what the term "diversion" means in the criminal justice system context.  In the context of  King County Mental Health Court and the Crisis Diversion Facility, a diversion means that a person will be asked to fulfill a contract with certain conditions in the contract, including things like attending treatment or counseling sessions, possibly taking medications, or signing up for job training or educational opportunities. In exchange for the person fulfilling these terms, the State (in this case the King County Prosecutor's Office) will agree not to file a criminal charge of theft or property damage or whatever the charge may be. If the person follows through on the conditions for a certain period of time, the criminal charge will never be filed, and the person will avoid the stigma and consequences of a criminal conviction. If the person fails to carry out the conditions agreed upon, then the State can file the criminal charge and pursue punishment upon conviction for that particular criminal act.  

A.
King County District Mental Health Court:
The PAO currently allows dispositional continuances, in other words a diversion, of certain  criminal charges in King County Mental Health Court.  To qualify for a diversion in King County Mental Health Court persons must also have limited to moderate criminal histories and no history of violent criminal convictions on their record in order to be eligible.  Convictions for Assault would automatically disqualify a person from eligibility for diversion to a Crisis Diversion Facility.  Some other felony crimes like Robbery 2 would also disqualify an offender from diversion unless a sufficient period of time has passed since the commission of that crime so as to allow it to "wash out" for purposes of entry into Mental Health Court. The following is a list of current offenses that are allowed into Mental Health Court.    

Criminal Trespass II

Theft 3 < $50

Malicious Mischief < $50

Unlawful Bus Conduct

Failure to Appear/Respond (Court Summons) 

Disorderly conduct
Obstructing

Resisting Arrest

Use of Drug Paraphernalia

Possession of Marijuana

Alcohol in a Park
NVOL (No Valid Operator's License) 

DWLS 3

Furnishing liquor to minor

Minor in Possession of Alcohol

Minor frequenting tavern or lounge

Unlawful issuance of bank checks

Prostitution

Patronizing a Prostitute

Loitering for Purposes of Prostitution

Possess fraudulent driver’s license

Failure to Obey

Theft of Rental Property

In addition to the listed misdemeanor crimes the KCPAO may be willing to take felony level simple drug possession cases that are currently being sent to District Court and filed as "expedited misdemeanors" and allow police officers to divert those expedited cases to the Crisis Division Facility as well.  Those charges would primarily consist of the following: 

VUCSA: Simple Possession of Cocaine < 3 grams

VUCSA: Simple Possession of Heroin < 3 grams

VUCSA: Simple Possession of Methamphetamine <3 grams

VUCSA: Possession of Legend Drugs (Prescription Drugs without Proper Prescription) 

B.
Seattle Municipal Mental Health Court:

Seattle Municipal Mental Health Court offers dispositional continuances, or diversion.  In determining which cases are eligible for a dispositional continuance, the SCA considers the facts of the crime charged, the defendant’s criminal history, the impact of a conviction on the defendant’s housing, and any other factors that may impact public safety.  There is no specific list of charges that are eligible, but in practice most dispositional continuances in Seattle Municipal Mental Health Court occur in cases where the offense charged are of the type listed in subsection A above.


C.
Eligibility Criteria for the Crisis Diversion Facility:

In order to have a Crisis Diversion Facility that serves the mentally ill the GAINS center eligibility criteria appears to be well targeted and should be followed.  The person should have a likely mental illness and/or substance abuse affecting behavior and committed or is about to commit a criminal offense that has been deemed divertible under the above criteria.  The person then must be screened for disqualifying violence criminal history and or a history of civil commitment proceedings. The officer can check the criminal history in the field and the mental heath professional can access ECLS to determine history and past diagnoses once the person is diverted to the CDF for follow up care. 

Assuming hospital emergency rooms are allowed to refer patients into this facility there will need to be some assurance that police referrals receive first priority when there are capacity issues at the CDF.

The PAO does currently prohibit individuals in Mental Health Court from seeking a diversion if they have an arrest for a violent incident in the last 7 years.  The reasoning is that we do not want actively psychotic individuals with a history of violence to be placed in a non-secure group setting.  

Mentally ill individuals who do not qualify for Mental Health Court due to the current charge or due to a history of violence will still have the opportunity to connect with mental health treatment with the hope of reducing recidivism.  The jail liaisons refer in-custody defendants to the 12 month co-occurring treatment facility, IMPACT and START which comes with housing, case management services, mental health and chemical dependency treatment including medication.  They also have access to the Housing Voucher program.  If the same parameters were established for eligibility in the Crisis Diversion Facility, persons who were excluded from the facility could still access services through Mental Health Court which takes referrals for misdemeanor and felony cases and comes with its own resources.  

What Offenses are not allowed to be diverted to the Crisis Diversion Facility?


-violent current offense


-violent criminal history


-Domestic Violence offense (current state statute requires mandatory arrest and booking into 

              jail) 

Again, the most important factor that will determine who receives the resources that the Crisis Diversion Facility provides will be the discretion of the police officer. We will need to rely on the officer's judgment and experience when it comes to recognizing signs of mental illness and chemical dependency.  The officer will also need to recognize who may be ready to receive some help in dealing with the challenges that mental illness and chemical dependency present. 

V.  Conclusion
{{MoveCursor}}
Police officers who arrest offenders for minor criminal acts have limited choices when the offender may suffer from a mental illness and/or chemical dependency. This lack of choice can create a revolving door of low level offenders who simply sit in jail and possibly deteriorate.  The Crisis Diversion Facility is designed to give police officers in the field who recognize mental illness and recurring chemical dependency a choice that can help break the cycle of going in and out of jail.  Each and every case will not fit the model described above. However, if the population of low level offenders who have mental health and chemical dependency issues in the jail can be lowered with the option of a Crisis Diversion Facility, then the entire community benefits from having more productive community members and saves money by avoiding the repetitive cost of housing certain individuals in jail because there is nowhere else for them to go.  

ATTACHMENT A

ATTACHMENT B

Police Incident #___________________






AGREEMENT TO DIVERT TO CRISIS DIVERSION FACILITY FOR EVALUATION & SERVICES

I ___________________________, understand that Officer _____________________ 

           (suspect's name)




   (arresting officer's name)

has made a probable cause determination that I have committed the crime of 

___________________________.  I understand that Officer ______________ intends  

to take me to the King County Jail and book me for investigation of the crime 

above.   I understand that I could be held for up to 48 hours on this investigation 

before I appear in Court to be heard on this matter.  

I also understand that Officer ________________ has the discretion to divert this 

matter to the King County Crisis Diversion Facility for a period of up to 48 hours 

based on Officer _____________________ belief that I suffer from some form of 

mental illness and/or chemical dependency.

By signing this document I am agreeing to be diverted by Officer__________ 

to the Crisis Diversion Facility so that I can be evaluated for mental illness and/or 

chemical dependency and receive services rather than be booked into jail.  I 

understand that I can remain at the Crisis Diversion Facility for up to 48 hours and 

that if I choose not to engage in the services offered at the Facility I can be taken by 

the police to jail on the charge for which I was arrested.   

___________________________
  __________
    ________________________ 

Suspect Signature


       date
          Officer Signature
ATTACHMENT C

DANIEL T. SATTERBERG


PROSECUTING ATTORNEY








� RCW 10.31.110. Arrest--Individuals with mental disorders


(1) When a police officer has reasonable cause to believe that the individual has committed acts constituting a nonfelony crime that is not a serious offense as identified in � HYPERLINK "http://web2.westlaw.com/find/default.wl?tf=-1&rs=WLW9.04&ifm=NotSet&fn=_top&sv=Split&tc=-1&docname=WAST10.77.092&ordoc=18836331&findtype=L&mt=Washington&db=1000259&utid=2&vr=2.0&rp=%2ffind%2fdefault.wl&pbc=394DEF62" \t "_top" �RCW 10.77.092� and the individual is known by history or consultation with the regional support network to suffer from a mental disorder, the arresting officer may:


(a) Take the individual to a crisis stabilization unit as defined in � HYPERLINK "http://web2.westlaw.com/find/default.wl?db=1000259&tc=-1&referenceposition=SP%3b1e9a0000fd6a3&tf=-1&sv=Split&referencepositiontype=T&mt=Washington&fn=_top&ordoc=18836331&vr=2.0&utid=2&findtype=L&pbc=394DEF62&ifm=NotSet&docname=WAST71.05.020&rp=%2ffind%2fdefault.wl&rs=WLW9.04" \t "_top" �RCW 71.05.020(6)�. Individuals delivered to a crisis stabilization unit pursuant to                   this section may be held by the facility for a period of up to twelve hours: PROVIDED, that they are examined by a mental health professional within three hours of their arrival;                                                                                                                                                                                (b) Refer the individual to a mental health professional for evaluation for initial detention and proceeding under chapter 71.05; or                        (c) Release the individual upon agreement to voluntary participation in outpatient treatment.


(2) In deciding whether to refer the individual to treatment under this section, the police officer shall be guided by standards mutually agreed upon with the prosecuting authority, which address, at a minimum, the length, seriousness, and recency of the known criminal history of the individual, the mental health history of the individual, where available, and the circumstances surrounding the commission of the alleged offense.��(3) Any agreement to participate in treatment shall not require individuals to stipulate to any of the alleged facts regarding the criminal activity as a prerequisite to participation in a mental health treatment alternative. The agreement is inadmissible in any criminal or civil proceeding. The agreement does not create immunity from prosecution for the alleged criminal activity.��(4) If an individual violates such agreement and the mental health treatment alternative is no longer appropriate:





(a) The mental health provider shall inform the referring law enforcement agency of the violation; and


(b) The original charges may be filed or referred to the prosecutor, as appropriate, and the matter may proceed accordingly.


�(5) The police officer is immune from liability for any good faith conduct under this section.�
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