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, 

SUBLEASE AGREEENT 

THIS SUBLEASE AGREEMENT (this “Sublease” or this “Lease”) is made, executed 
and entered to be effective as of [______________, 2021] (the "Effective Date”) by and between 
ARDAGH GLASS INC., hereinafter called "LANDLORD", and STRATEGIC MATERIALS, 
INC., hereinafter called "TENANT''; 

WITNESSETH: 

WHEREAS, LANDLORD is the owner of a leasehold interest in certain real property 

and improvements located at its Seattle, Washington facility, located at 5801 East Marginal Way, 

Seattle, Washington, fee simple title to a portion of which is owned by King County, Washington 

(the "County"); and 

WHEREAS, LANDLORD (under its former name, Saint-Gobain Containers, Inc.) and 

TENANT are parties to a certain Sublease Agreement dated as of January 1, 2014 (the “Prior 

Sublease”), pursuant to which TENANT has subleased from LANDLORD one of 

LANDLORD’s warehouse facilities commonly known as Warehouse #14 and containing 

approximately forty-five thousand (45,000) square feet for the purpose of conducting 

TENANT's business of providing cullet to the glass industry; and 

WHEREAS, LANDLORD and TENANT desire to enter into this new Sublease 

Agreement by the terms of which TENANT is to continue to sublease from LANDLORD the 

real property subleased pursuant to the Prior Sublease for the purpose of conducting 

TENANT’s business of providing cullet to the glass industry. 

NOW, THEREFORE, for and in consideration of the premises, the parties hereto have 

agreed and do hereby mutually covenant, stipulate and agree as follows: 

1. INTERPRETATION AND GENERAL. Unless otherwise specified herein to the

contrary, the following terms shall have the following meanings in and for the purposes of 

this Lease: 

(a) "Real Estate" means all that part of the real estate delineated in attached Exhibit

"A", together with all improvements thereon.

(b) "Leased Premises" means the Real Estate and the existing building and other

improvements shown upon Exhibit "A" as being leased to the TENANT

hereunder, and all fixtures of the existing Building now or hereafter located upon

or within the Real Estate.

(c) "Building" means the building (as existing and to be renovated) being leased to

the TENANT hereunder and known generally as Warehouse #14.

(d) "Rental" means not only the rent reserved to the LANDLORD, as hereinafter

provided, but also all other sums which the TENANT is obligated to pay as a

condition of this Lease.

Ardagh Sublease - 
Strategic Materials,  Inc
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(e) "Lease" means this Sublease Agreement. 

(f) "Hereof”, "herein", "agreement" and words of similar import have reference to 
this Lease as a whole and not to any particular section, sub-section or clause 
hereof. 

 

(g) “Purchase and Supply Agreement" means that certain Purchase and Supply 

Agreement if and when executed, and entered into by and among LANDLORD 

and TENANT for the purchase and supply of cullet. 

(h) "Master Lease" means that certain Lease Agreement between Landlord and the 

County for a tract of real estate which includes the Leased Premises. 

 

(i) "Hazardous Substances" means, without limitation, flammables explosives, 

radioactive materials, asbestos containing materials (ACMs), polychlorinated 

biphenyls (PCBs), chemica1s known to cause cancer or reproductive toxicity, 

pollutants, contaminants, hazardous wastes, toxic substances, petroleum and 

petroleum products' chlorofluorocarbons (CFCs) and substances declared to be 

hazardous or toxic under any present or future federal, state or local law, 

ordinance or regulation. 

 

(j)    "County" or "Authority" means the prime landlord identified in the Master 

Lease. 

 

2. TERM. This Lease shall commence as of the Effective Date and, unless earlier 

terminated pursuant to the terms hereof, shall continue in full force and effect until (i) [August  

31, 2026], (ii) the termination of the Master Lease, (iii) the termination of the Purchase and 

Supply Agreement (if and when executed), or (iv) such time as SMI ceases to supply cullet 

to Ardagh, whichever occurs first (the "Term"). Notwithstanding the foregoing, upon any 

event of material default under the Purchase and Supply Agreement (if and when executed) 

by TENANT and after failure to cure such event of default after applicable notice and at least 

a thirty-day cure period, LANDLORD, in addition to any other remedies available at law or 

in equity, may immediately terminate this Lease and thereafter, except for those obligations 

which expressly survive the expiration or earlier termination of this Lease, this Lease shall be of 

no further force or effect and TENANT shall have no further rights to the Leased Premises 

hereunder. 

 

3. RENTAL. During the Term of this Lease, TENANT shall pay to LANDLORD 

base rent as rent for the Leased Premises. The base rent for the Term shall be equal to the sum 

of  One Dollar ($1) annually, paid by January l of each year of this Lease. 

 

4. ACCEPTANCE OF PREMISES. The TENANT has continuously occupied the 

Leased Premises since the effective date of the Prior Sublease and has accepted the Leased 

Premises in its AS IS, WHERE IS condition, and acknowledges and agrees that LANDLORD 

has not made, nor is making any representations or warranties, express or implied, as to the 

condition of the Leased Premises. 
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5. TENANT'S OBLIGATIONS. In addition to the other obligations set forth 

herein, TENANT shall be responsible for and pay the following: 

(a) All utility costs, including electric, water and other charges incurred in connection 

with TENANT's use and occupancy of the Leased Premises. TENANT shall hold 

LANDLORD harmless for all costs or expenses LANDLORD may incur from 

TENANT's failure to pay utility bills or to perform any of its obligations with 

respect to the purchase of any utilities. 

 

(b) All maintenance, repairs and replacements to the Leased Premises and its 

equipment. 

 

(c) Any and all personal property ad valorem taxes assessed with respect to its 

property and shall indemnify the LANDLORD and hold it harmless from any 

liability whatsoever in connection with the taxes set forth in this paragraph. 

Additionally, to the extent LANDLORD is responsible for any real estate 

taxes on the Leased Premises, TENANT shall reimburse LANDLORD for 

any such taxes within thirty (30) days of LANDLORD's notice to TENANT of 

the amount of any such taxes. 

 

MAINTENANCE AND REPAIRS. Except as hereinafter provided in connection with 

damage by fire, catastrophic structural failure, or other casualty, or a taking by or a sale under 

the threat of eminent domain, the TENANT shall, at all times during the term of this Lease, 

keep the Leased Premises in constant good condition and in a proper state of maintenance and 

repair, including windows, roof and other structural elements of the Leased Premises, 

including any and all facilities, devices and equipment now located in the interior of the 

Building, and all HVAC, electrical and plumbing equipment. 

 

6. USE, CONDUCT OF BUSINESS AND COMPLIANCE WITH LAW. The 

Leased Premises shall be used and occupied exclusively by the TENANT for the purpose of 

process and supplying cullet, together with such other uses as may be reasonably related 

thereto, but for no other purpose whatsoever without the prior written consent of the 

LANDLORD. Such use and occupancy of the Leased Premises shall be in full and continuing 

compliance with all local, state, and federal laws with regard to the storage or maintenance of 

cullet and other recycled materials, including all environmental and/or OSHA requirements 

as the same may be promulgated from time to time. TENANT shall also be responsible for 

obtaining all necessary building, environmental and other permits necessary for operating its 

business upon the Leased Premises and agrees to observe and obey during the term of this 

Lease all laws, ordinances, rules and regulations promulgated by the proper governmental 

authorities, including all applicable laws, ordinances and environmental rules and regulations 

of all of TENANT's operations, and any subsequent rules, regulations or statutes which may 

be imposed or promulgated by any governmental agency having jurisdiction over the Leased 

Premises. 

 

7. ENVIRONMENTAL PROTECTION. 

 

(a) TENANT shall not cause or permit to occur: 

  1. any violation of any present or future federal, state or local law, 
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  ordinance or regulation related to environmental conditions in or  

  about the Leased Premises including, but not limited to,    

  improvements or alterations made to the Leased Premises at any  

  time by TENANT, its agents or contractors, or 

 

  2. the use, generation, release, manufacture, refining, production,  

  processing, storage or disposal of any Hazardous Substances on,   

  under or about the Leased Premises, or the transportation to or   

  from the Leased Premises of any Hazardous Substances, except as  

  necessary and appropriate for TENANT' s permitted use of the   

  Leased Premises under this Lease in which case the use, storage  

  or disposal of such Hazardous Substances shall be performed in  

  compliance with the applicable Environmental Laws (as    

  hereinafter defined) and the current standards prevailing in the   

  industry. 

 

TENANT, at its sole cost and expense, shall comply with each present and future 

federal, state and local law, ordinance and regulation (including but not limited 

to, the Federal Comprehensive Environmental Response, Compensation and 

Liability Act of 1980, as amended; the Federal Resource Conservation and 

Recovery Act; the Federal Toxic Substance Control Act; the Clean Air Act; the 

Clean Water Act; the rules and regulations of the Environmental Protection 

Agency; or any other federal, state or municipal agency or governmental board 

or entity having jurisdiction over the Leased Premises; each individually and 

collectively referred to as the “Environmental Laws") related to environmental 

and ecological conditions in or about the Leased Premises or TENANT's use of 

the Leased Premises including, without limitation, all reporting requirements and 

the performance of any cleanups required by any governmental authorities. 

Without affecting the breadth or generality of the foregoing sentence, TENANT, at 

its sole cost and expense, shall implement best management practices (“BMP”) 

applicable to its operations, including maintaining records and making reports, 

specified in the Stormwater Pollution Prevention Plan adopted under the stormwater 

discharge permit applicable to the Leased Premises. In addition and at its sole cost 

and expense, TENANT shall participate and cause its third-party air pollution control 

expert to participate in the development of a BMP and source control assessment 

report in accordance with the requirements of that certain Consent Decree filed on 

July  , 2021, in Case No. 2:20-cv-00284-TSZ before the United States District 

Court for the Western District of Washington, in such form as the same may be 

entered by the court (the “Consent Decree”), and implement any BMPs or other 

source control measures adopted under the Consent Decree and applicable to the 

Leased Premises. TENANT shall promptly comply with any notice from any 

source issued pursuant to the environmental laws referenced in the immediately 

preceding sentence or with any notice from any insurance company pertaining 

to TENANT's use, occupancy, maintenance or alteration of the Leased Premises. 

(b) TENANT shall immediately notify LANDLORD of any violation by 

TENANT, its employees, agents, representatives, customers, invitees or 
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contractors of the Environmental Laws on, under or about the Leased Premises 

and shall immediately deliver to LANDLORD any notice thereof received by 

TENANT relating thereto from any source. 

 

(c) LANDLORD and its agent, upon 24 hour notice and in coordination with 

the plant manager, shall have the right, but not the duty, (except in the case of 

emergency when no notice shall be required) to inspect the Leased Premises and 

conduct tests thereon at any time to determine whether or the extent to which there 

has been a violation of Environmental Laws by TENANT or whether there are 

Hazardous Substances on, under or about the Leased Premises. In exercising its 

rights herein, LANDLORD shall not interfere with the daily operations of 

TENANT's business and shall use all reasonable efforts to minimize interference 

with TENANT's business. Such entry shall not constitute an eviction of 

TENANT, in whole or in part, and LANDLORD shall not be liable for any 

interference, loss, or damage to TENANT's property or business caused thereby. 

 

If LANDLORD, any lender or governmental agency shall ever require testing  

 to ascertain whether there has been a release of Hazardous Substances on, under 

 or about the Leased Premises or a violation of the Environmental Laws, and such 

 requirement arose in whole or in part because of any act or omission on the part 

 of TENANT, then the reasonable costs thereof shall be reimbursed by TENANT 

 to LANDLORD upon demand as Rental 

 

(d) TENANT shall indemnify, defend, and hold harmless LANDLORD and 

the Authority, and their respective agents, contractors and employees from and 

against all fines, suits, claims, actions, damages, liabilities, costs and expenses 

 (including attorney's, consultants' fees and costs of remediation) asserted against 

 or sustained by any such person or entity arising out of or in any way connected 

 with any environmental condition caused by TENANT at any time since the 

 original occupation of the Leased Premises and/or TENANT's failure to comply 

 with its obligations under this Section 7, which obligations shall survive the 

 expiration or      termination of this Lease. 

 

8. UTILITY CHARGES. TENANT shall pay, in addition to all other sums 

required to be paid by it under the provisions of this Lease, all utility charges of whatsoever 

kind or nature, including sewage charges, water charges, electrical charges, gas charges, utility 

surcharges, fire protection charges, security charges and all similar expenses assessed or levied 

against the Leased Premises relating to the period of TENANT's occupancy hereunder. 

TENANT shall be solely responsible for obtaining and installing all separate metering 

equipment required for the Leased Premises. 

TENANT understands, acknowledges and agrees that: (i) any one or more of the 

utilities or other services which are to be provided to the Leased Premises may be interrupted 

by reason of accident, emergency, or other causes beyond LANDLORD's control, or may be 

discontinued or diminished temporarily by LANDLORD or other persons until certain repairs, 

alterations, or improvements can be made; (ii) LANDLORD does not represent or warrant the 

uninterrupted availability of such utilities or services; and (iii) any such interruption shall not 
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be deemed a constructive eviction or disturbance of TENANT's right to possession, 

occupancy and use of the Leased Premises or any part thereof, or render LANDLORD liable 

to TENANT for damages by abatement of rent or otherwise or relieve TENANT from the 

obligation to pay Rental and otherwise perform its covenants under this Lease. 

9. INDEMNIFICATION. Except to the extent the same are caused solely by 

LANDLORD'S gross negligence or intentional, or willful misconduct, TENANT agrees to 

absolutely defend, protect and save the LANDLORD and its agents, employees, and invitees 

harmless and indemnified against and from any penalty, damage, charge imposed for any loss, 

claim, fee or expense, including attorney's fees, occasioned by TENANT's occupancy or use 

of the Leased Premises, or any activity by TENANT or any guest or invitee of TENANT upon 

the Leased Premises. This obligation shall require TENANT to defend, protect, indemnify 

and save  LANDLORD and its agents, employees, and invitees harmless from and against any 

and all claims and against any and all loss, damage, expense, liabilities, demands and causes 

of action, and any reasonable expenses (including attorneys' fees) incidental to the defense 

thereof by the LANDLORD, arising out of any failure of the TENANT in any respect to 

comply with and perform all of the requirements and provisions of this Lease, and against any 

and all loss, damage, expense, liabilities, demands and causes of action, and reasonable 

expenses (including attorneys' fees) incidental to the defense thereof by the LANDLORD 

resulting from any such breach. 

 

10. NON-LIABILITY; INDEMNIFICATION; INSURANCE. 

 

(a) Exculpation of LANDLORD; Waiver of Claims by TENANT. Unless the 

 cause of such damage is due solely to the gross negligence or intentional 

 misconduct of LANDLORD, LANDLORD nor its agents and employees 

 shall have any liability to TENANT or its agents, employees, or invitees for any 

 damage to TENANT’s property, including any consequential damages arising 

 therefrom, and whether or not caused, or alleged to be caused, in whole or part 

 by the joint or several negligence, breach of contract, breach of warranty, or other 

 breach of duty on the part of LANDLORD, or its agents or employees, or in any 

 manner connected to the use, operation or management of the Real Estate. No 

 such occurrence shall be deemed to be an actual or constructive eviction of 

 TENANT from the Leased Premises. TENANT agrees to carry property 

 insurance protecting against risk of loss or damage in amounts not less than full 

 replacement costs, covering all of TENANT's trade fixtures, leasehold 

 improvements and other personal property of TENANT located within or on the 

 Leased Premises, and all such insurance shall contain or be endorsed with a 

 clause permitting waiver of rights of recovery prior to a loss and waiving all rights 

 of subrogation against LANDLORD. TENANT hereby waives all claims for 

 recovery from LANDLORD and its agents, employees or invitees, for any loss 

 or damage to the property of TENANT to the extent that such loss is or could 

 have been insured by valid and collectible fire and extended coverage insurance 

 policies in standard form containing a waiver of subrogation endorsement; it being 

 the intent of the parties hereto to assign the entire risk of loss arising out of 

 damage to TENANT's property to such insurance to be procured by TENANT at 

 its own expense. 
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 Additionally, TENANT shall procure and keep in effect at all times during the 

  Term of this Lease, fire and extended coverage insurance, in an amount equal to 

  full replacement of the Building, naming LANDLORD providing LANDLORD 

  with Loss Payee status within a blanket provision. All such fire and extended  

  coverage insurance which may be carried by TENANT with respect to the  

  Building or the property of LANDLORD located therein shall contain or be  

  endorsed with a clause permitting waiver of rights of recovery prior to a loss and 

  waiving all rights of subrogation against LANDLORD. TENANT shall be liable 

  to LANDLORD for the cost of repairing any damage to the Leased Premises, the 

  Building, the Property or the other property of LANDLORD which is caused or 

  contributed to by the act or omission of TENANT, or its agents, employees or 

  invitees, to the extent that such damage is not insured by TENANT under its fire 

  and extended coverage insurance policies. 

 

(b) LANDLORD's Non-Liability. Unless caused in whole or in part by the 

gross negligence, or intentional act of LANDLORD, LANDLORD shall not be 

liable to TENANT, or any other person in the Leased Premises by TENANT's 

consent, invitation or license, express or implied, for any damage either to person 

or property sustained by reason of the condition of the Leased Premises, or any 

part thereof, or arising from the bursting or leaking of any water, gas, sewer or 

steam pipes, or due to any casualty or accident in or about the Building. 

 

(c) TENANT's Public Liability Insurance For Premises. TENANT will 

procure and maintain during the Term of this Lease, a policy or policies of insurance, 

written by a responsible insurance company or companies satisfactory to 

LANDLORD, insuring both LANDLORD and TENANT against such losses, 

claims, demands or actions whatsoever for injury to or death of any one or more 

persons in any one occurrence as are insured under the ISO's most recent 

occurrence-based commercial general liability form to the limit of not less than 

Two Million Dollars ($2,000,000) and for damage to property in an amount not 

less than One Million Dollars  ($1,000,000) arising from TENANT's conduct and 

operation of TENANT's business in the Leased Premises, and to furnish 

LANDLORD certificates evidencing the existence thereof. 

 

(d) General Indemnity of LANDLORD. TENANT agrees to indemnify and 

save harmless LANDLORD from and against any and all claims made by or on 

behalf of any person, firm, or entity arising from any breach or default on behalf 

of TENANT in the performance of any covenant or agreement on its part to be 

kept, observed, or performed under this Lease, unless said damages, claims 

and/or liabilities are caused by the gross negligence, and/or intentional acts of 

LANDLORD. TENANT shall also indemnify, defend and hold harmless 

LANDLORD from and against all damages, claims, and/or liabilities whatsoever 

arising from any accident or injury occurring within the Leased Premises, unless 

said accident or injury is caused by the gross negligence, or intentional conduct 

of LANDLORD. The indemnification herein provided shall include all 

reasonable legal fees, expenses, and damages incurred in connection with any 
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such claim, action, or proceeding brought thereon. 

 

(e) General Indemnity of TENANT. LANDLORD agrees to indemnify and 

save harmless TENANT from and against any claims made by or on behalf of 

any person, firm or entity arising from any breach or default by or on behalf of 

LANDLORD in the performance of any covenant or agreement on its part to be 

kept, observed or performed under this Lease. The indemnification herein 

provided shall include all reasonable legal fees, expenses and damages incurred 

in connection with any such claim, action or proceeding brought thereon. 

 

(f) Policies. TENANT shall furnish to LANDLORD certificates of insurance 

evidencing the coverages required herein, and shall use best efforts to provide 

thirty (30) days' written notice to LANDLORD prior to cancellation or material 

change therein. TENANT shall also maintain at all times additional insurance in 

such amounts and with such terms of coverage as is required by all applicable 

laws. Where policies of insurance provided hereunder are both applicable to a 

single occurrence, such policies shall be treated as co-insurance, except that 

where one party owes the other a duty of indemnity under this section, the 

policy provided by the indemnitor shall be deemed primary coverage and the 

policy provided by the indemnitee shall be deemed excess coverage. 

11. ADDITIONS, CHANGES, ALTERATIONS AND DEMOLITION. The 

TENANT shall not construct or demolish improvements upon the Real Estate and/or 

make additions to, or structural changes or alterations in, upon or with respect to any or 

all of the improvements to the Real Estate, without the written consent of the 

LANDLORD, which consent shall not be unreasonably withheld. As a condition to 

granting its consent to any alteration, LANDLORD may impose reasonable 

requirements, including, without limitation, requirements as to the manner and time for 

the performance of such alteration and the type and amount of insurance TENANT must 

acquire and maintain during the course of performance of such alteration. In addition, 

LANDLORD shall have the right for any improvements to: approve the contractors or 

mechanics performing the alteration, approve all plans and specifications for the 

alteration; review the work of TENANT's architects, engineers, contractors or 

mechanics and control any construction or other activities being undertaken within the 

Building, with LANDLORD to be reimbursed by TENANT for any costs incurred in 

connection with such review and/or control; and order reasonable changes in such 

alteration in instances in which materials or workmanship is defective or not in 

accordance with plans or specifications previously approved by LANDLORD. Such 

work shall be performed in a good and workmanlike manner at the sole expense of the 

TENANT. Any improvements or additions upon the Real Estate at the expiration of this 

Lease shall be deemed a part of the Leased Premises and shall be surrendered to the 

LANDLORD in good condition and repair, reasonable wear and tear and damage by 

fire or other casualty excepted; provided, however, that LANDLORD may, by written 

notice to TENANT issued concurrently with LANDLORD's approval of any plans and 

specifications for alterations or improvements, require TENANT, at its expense, to 

remove any or all alterations and repair any damage to the Leased Premises or the 

Building caused by such removal, prior to the expiration or termination of this Lease. 
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The provisions of this paragraph shall not apply to such items as are ordinarily 

designated as trade fixtures, temporary partitions or similar installations which may, 

from time to time, be installed in the Leased Premises under the provisions of paragraph 

12 hereof. 

12. TRADE FIXTURES AND SIGNS. 

(a) The TENANT may, during the Term of this Lease, install such fixtures, 

equipment and appliances as may be reasonably necessary for the conduct of its 

business upon the Leased Premises. The TENANT may install, inscribe, paint or 

affix such signs, notices, pictures or advertisements with prior reasonable 

consent of LANDLORD, which consent shall not be unreasonably withheld or 

delayed. 

 

(b) Fixtures, equipment and appliances may be affixed to the Leased 

Premises, and the TENANT may remove the same at will, and shall remove the 

same at the termination of this Lease if so requested by the LANDLORD. All 

damages incurred to the Leased Premises as a result of any affixation or removal 

hereunder shall be promptly repaired by and at the sole cost and expense of the 

TENANT. Any fixtures, equipment or appliances referred to herein not removed 

as herein permitted or required shall, at the option of the LANDLORD, be 

deemed abandoned by the TENANT, to be disposed of by the LANDLORD as 

its sole property. 

 

13. MECHANIC OR CONSTRUCTION LIENS.  The TENANT shall not permit, 

create, incur or impose, or cause or suffer others to permit, create, incur or impose, any 

lien or other obligation against the Leased Premises or the LANDLORD by reason of 

any work performed or materials furnished by, to or for the account of the TENANT; 

and the TENANT agrees to hold the LANDLORD harmless of and from any and all 

claims or demands by any contractor, subcontractor, materialman, laborer or any other 

third person against the Leased Premises or the LANDLORD relating to or arising 

because of such work or materials. The TENANT may contest any lien or other 

obligation referred to herein by making the deposits or taking the action permitted for 

the contesting of taxes under the provisions of this Lease, or taking such other action 

permitted by law; provided that in any event, the LANDLORD is reasonably satisfied 

that the Leased Premises and the LANDLORD is secure from loss or damage. 

 

14. LANDLORD'S ENTRY FOR INSPECTION. The LANDLORD, or its 

representatives, shall have the right upon 24 hours’ prior notice to TENANT, and in 

coordination with the plant manager, at reasonable times during the business hours of the 

TENANT (except in the case of emergencies, in which case LANDLORD shall only be 

required to provide as much notice as is practicable under the circumstances), to enter 

upon the Leased Premises for the purpose of examining and inspecting the same and of 

showing the Real Estate to prospective TENANT's or purchasers; said inspection, 

however, shall not unreasonably interfere with the business of the TENANT. 
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15. DAMAGE BY FIRE OR OTHER CASUALTY; FORCE MAJEURE. 

(a) In the event the Leased Premises are damaged by fire, catastrophic 

structural failure, or other casualty, TENANT shall give prompt notice thereof to 

LANDLORD. Except as otherwise provided herein the same shall be repaired as 

soon as reasonably possible by the TENANT at its sole cost and expense; 

provided, however, in the event the fire or other casualty is caused by 

LANDLORD, said damage shall be repaired by LANDLORD. If damage to the 

Leased Premises as a result of such casualty is such that the Leased Premises 

cannot be used by TENANT for its permitted use for a period of nine (9) or more 

months, as reasonably estimated by LANDLORD, TENANT may cancel this 

Lease by giving written notice of such termination to LANDLORD within thirty 

(30) days after TENANT receives notice from LANDLORD of LANDLORD's 

estimate on the time needed to restore the Leased Premises. In the event of such 

termination, all Rental which would otherwise have been due and payable 

hereunder shall, from and after the date of such destruction, be deemed to have 

abated as of such date, and any prepaid Rental shall be refunded to the TENANT. 

 

(b) In the event that either party is unable to perform any of its obligations 

under this Lease, to enjoy any of its benefits, because of natural disaster, which 

definition shall include, but not be limited to, hurricanes, flooding, wildfires, 

rising sea levels, subsidence, landslides and earthquakes,  or decrees of 

governmental bodies related to, but not limited to epidemics, pandemics, martial 

law, terrorist acts (foreign or domestic) and climate change, not the fault of the 

affected party (a "Force Majeure Event"), the party who has been so affected shall 

immediately give notice to the other party and shall do everything possible to 

resume performance. Upon receipt of such notice, all obligations under this 

Lease shall be immediately suspended. If the period of nonperformance exceeds 

thirty (30) days from the receipt of notice of the Force Majeure Event, the party 

whose ability to perform has not been so affected may, by giving written notice, 

terminate this Lease. Notwithstanding anything to the contrary set forth above, 

in no event shall a Force Majeure Event suspend or otherwise delay any 

obligation which can be cured with the payment of money. 

 

16. ASSIGNMENT AND SUBLETTING. The TENANT shall not assign this 

Lease, nor sublet any portion of the Leased Premises, without the prior written consent of the 

LANDLORD, which consent shall be in the sole discretion of LANDLORD. No assignment 

or subleasing shall release the TENANT from any of its obligations hereunder. 

Notwithstanding any provision in this Lease to the contrary, TENANT may assign this Lease 

without LANDLORD'S consent (a) to any entity resulting from a consolidation, merger or 

reorganization by or with TENANT; (b) to any parent, subsidiary or affiliate of TENANT or 

any subsidiary or affiliate of the parent of TENANT; (c) to any purchaser of all or substantially 

all of the assets of TENANT; or (d) to any purchaser of all or substantially all of the outstanding 

voting capital stock of TENANT. 
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17. REMEDIES. All of the agreements of the TENANT contained herein shall be 
construed as conditions, and upon failure of the TENANT to pay any installment of rent promptly 
when the same becomes due and payable, or if any one or more of the following events of default 
continues for a period of thirty (30) days after written notice of such default given by the 
LANDLORD to the TENANT: 

(a) The making by TENANT of an assignment for the benefit of its creditors; 

 

(b) The operation or supervision of the business conducted in the Leased Premises by a 

creditors' committee, or by any one other than the TENANT; 

 

(c) The failure of TENANT to pay a judgment against it, resulting in the levying of a 

writ of execution or attachment on or against the Leased Premises; 

 

(d) If proceedings are instituted in a court of competent jurisdiction for the 

reorganization, liquidation or involuntary dissolution of TENANT, or for its adjudication as 

a bankrupt or insolvent, or for the appointment of a receiver of the property of TENANT, 

and said proceedings are not dismissed and any receiver, trustee or liquidator appointed 

therein discharged within thirty (30) days after the institution of said proceedings; 

 

(e) The failure of TENANT to perform any other of its covenants under this Lease; 

Upon the occurrence of an event of default by TENANT under this Lease, LANDLORD, 

 at its option, without further notice or demand to TENANT, may, in addition to all other 

 rights and remedies provided in this Lease, or available to LANDLORD at law or in equity: 

 

l.  Terminate this Lease and TENANT's right to possession of the Leased 

 Premises and recover all damages to which LANDLORD is entitled under  law, and 

 in such event, LANDLORD shall take reasonable measures to mitigate 

 damages recoverable against TENANT. 

 

2.  Terminate TENANT's right to possession of the Leased Premises without 

 terminating this Lease, in which event LANDLORD shall, if and to the extent required 

 by law, take reasonable measures to mitigate the damages recoverable against 

 TENANT. 

 

TENANT will, at the expiration or termination of this Lease, yield up possession to 

LANDLORD, and failing so to do, at LANDLORD'S option, will pay liquidated damages for each 

day possession is withheld an amount equal to double the amount of the daily minimum rent, 

computed on a thirty-day month basis; provided, however, that LANDLORD'S right to recover 

such liquidated damages shall not preclude LANDLORD from recovering any greater amount of 

damages sustained by it or as otherwise allowed by Law. 

 

No receipt of money by LANDLORD from TENANT after the termination of this Lease, 

or after the service of any notice or after the commencement of any suit, or after final 

judgment for possession of the Leased Premises, shall reinstate, continue or extend the Term 

of this Lease. 

 

All rights and remedies of the LANDLORD herein enumerated shall be cumulative, and 

none shall exclude any other right or remedy allowed by law or equity, and such rights and 
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remedies may be exercised and enforced concurrently and whenever and as often as the occasion 

therefor arises. The failure or forbearance on the part of the LANDLORD to enforce any of 

its rights or remedies in connection with any default shall not be deemed a waiver of such 

default, nor a consent to any continuation thereof, nor a waiver of the same default at any 

subsequent date. Any action taken by the LANDLORD under the provisions of this Lease, or 

to enforce the provisions of this Lease, or to declare a termination of the TENANT'S interest 

under this Lease, or to repossess itself of the Leased Premises (whether through the medium 

of legal proceedings instituted for that purpose or otherwise), shall not, in any event, release 

or relieve the TENANT from its continuing obligations hereunder, including, without 

limitation, its continuing obligation to make all payments herein provided. 

 

 18. DISPUTES; ENFORCEMENT COSTS. 

 

(a) Any controversy or claim arising out of or relating to this Lease, or the breach 

thereof, shall be settled by arbitration administered by the American Arbitration 

Association in accordance with its Commercial Arbitration Rules including the 

Emergency Interim Relief Procedures, and judgment on the award rendered by the 

arbitrator(s) may be entered in any court having jurisdiction thereof. Arbitration 

proceedings shall take place in Evansville, Indiana, or any other location agreed to by the 

parties. 

 

(b) In the event that either party hereto enforces its rights hereunder through 

arbitration, the prevailing party shall be entitled to recover, in addition to whatever other 

relief is granted, its reasonable attorneys' fees incurred in connection with either the 

prosecution or defense of arbitration proceedings. 

 19. HOLDING OVER BY TENANT. If the TENANT holds over or remains in 

possession or occupancy of the Leased Premises at the expiration of this Lease, such 

holding over or continued possession or occupancy, if rent is paid by the TENANT and 

accepted by the LANDLORD for or during the period of time it so holds over or remains in 

possession or occupancy, shall create only a tenancy from month-to-month at the last monthly 

Rental and upon the same terms and conditions herein contained (other than the length of 

term), which may at any time be terminated by either the LANDLORD or the TENANT 

giving to the other thirty (30) days' written notice. 

 20. SURRENDER AT TERMINATION. At the termination of this Lease, for any 

reason, the TENANT shall quietly and peaceably surrender possession of the Leased 

Premises and any improvements located thereon to the LANDLORD, maintained as herein 

provided and free of any and all claims thereto. 

 21. PAYMENTS TO BE ADDITIONAL RENT. All payments to be made by the 

TENANT hereunder, whether or not designated as rent, shall be deemed rent, so that in 

default of payment when due, the LANDLORD shall be entitled to all of the remedies available 

at law or equity, or under this Lease, for the non-payment of rent. In the event of a breach of 

the obligations of TENANT hereunder, with the exception of the payment of base rent, 

LANDLORD shall also have the right to cure such breach for the account and at the expense 

of TENANT. Any money expended or costs or expenses incurred in curing the breach or 

default for the account of TENANT, together with fifteen percent (15%) additional overhead 
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charge, shall be reimbursed to LANDLORD within ten (10) days of rendition of a bill or 

statement to TENANT for such costs, and LANDLORD shall have the same remedies for 

nonpayment thereof as for the nonpayment of Rental. 

 

 22. SUBORDINATION. The LANDLORD reserves the right in it, its successors 

and assigns, to make, execute and deliver, from time to time, mortgages covering the Leased 

Premises; provided, however, anything to the contrary herein notwithstanding, every such 

mortgagee shall, upon request, deliver to the TENANT a document in form and content 

reasonably satisfactory to TENANT, recognizing the validity of this Lease in the event of a 

foreclosure. The TENANT shall make, execute and deliver whatever instruments may be 

required to effect the subordination of its interests to any existing mortgages and security 

interests covering the Leased Premises, including furnishings and other personal property, or 

any extensions or renewals thereof, or to any new mortgages and security interests which may 

be executed or placed thereon from time to time. In the event any mortgagee shall elect to 

have this Lease superior to the lien of its mortgage, then, upon notice to the TENANT of such 

election, this Lease shall thereupon be deemed prior to and superior to the lien of any such 

mortgage. 

 

 23. NOTICES. Any notice required or permitted under this Lease shall be deemed  

sufficiently given or served if sent by registered or certified mail to the respective addresses 

set forth below: 

 

TO LANDLORD: ARDAGH GLASS INC. 

 

Attn: Vice President. Purchasing and Distribution 

1509 South Macedonia Avenue 

Muncie, IN 47302-3664 

 

 

TO TENANT: STRATEGIC MATERIALS, INC. 

 

Attn: Vice President - Container 

17220 Katy Freeway, e, Suite 150 

Houston, TX 77094 

Either party may, by like notice at any time, and from time to time, designate a different 

address to which notices shall be sent. Notices given in accordance with these provisions shall be 

deemed received when mailed. 

 

 24. GENERAL No waiver of any default of either party hereunder shall be implied 

from any omission by the other party to take any action on account of such default if such 

default persists or is repeated and no express waiver shall affect any default other than the 

default specified in the express waiver and that only for the time and to the extent therein 

stated. One or more waivers of any covenant term or condition of this Lease by either party 

shall not be construed as a waiver of a subsequent breach of the same covenant, term, or 

condition. The consent or approval by either party to or of any act by the other party 
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requiring consent or approval shall not be deemed to waive or render unnecessary consent  

or approval to or of any subsequent similar act by the other party. The invalidity or 

unenforceability of any provision hereof shall not affect or impair any other provisions. The 

necessary grammatical changes required to make the provisions of this Lease apply in the 

plural sense where there is more than one TENANT and to either corporations, associations, 

partnerships or individuals, males or females, shall in all instances be assumed as though in 

each case fully expressed. The laws of the state of Indiana shall govern the validity, 

performance and enforcement of this Lease. The headings of the several articles contained 

herein are for convenience only and do not define, limit or construe the contents of such 

articles. 

 

25. SUCCESSORS AND ASSIGNS. Except as otherwise herein provided, this  

Lease shall be binding upon and inure to the benefit of the parties hereto, their respective  

heirs, personal representatives, successors and assigns. 

 

 26. TENANT'S AUTHORITY. The undersigned persons executing this Lease for 

and on behalf of the TENANT represent and certify that they are the duly elected officers of 

the TENANT and have been fully empowered by proper resolution of the Board of 

Directors of TENANT to make, execute and deliver this Lease; that the TENANT has full 

corporate capacity to acquire leaseholds and enter into lease agreements; and that all 

necessary action for the making of this Lease has been taken and done. 

 27. SUBJECT TO MASTER LEASE. Notwithstanding anything else herein 

contained, the TENANT and LANDLORD understand that this is a sublease of the Leased 

Premises. LANDLORD represents and warranties that no rights are granted the TENANT 

hereunder which are not available for subletting by the LANDLORD pursuant to the terms 

and provisions of the Master Lease. All terms, conditions and provisions of the Master Lease 

are hereby incorporated into this Lease by reference, except as the same may expressly be 

modified in accordance with this Lease. TENANT agrees that, as a condition of this Lease, 

TENANT shall be responsible to fulfill all of the obligations and duties of LANDLORD 

under the Master Lease with respect to the Leased Premises, and Landlord shall remain 

responsible to the County under the Master Lease for all such obligations and duties for the 

remainder of the Real Estate. 

 

[Remainder of Page Intentionally Left Blank] 
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IN WITNESS WHEREOF, the parties have executed this Lease as of the day and 

year first above written. 

 

 

 

 

 

“LANDLORD" 

 

ARDAGH GLASS INC. 

 

 

 

By:         

Its:         

 

 

“TENANT” 

 

STRATEGIC MATERIALS, INC. 

 

 

 

By:         

Its:         

 

 

 



 

 

Exhibit A 

Warehouse 14 is designated by the red outline below, shared space is designated by the 

green outline below. 
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SUBLEASE 

AGREEMENT 

THIS SUBLEASE AGREEMENT (this “Sublease” or this “Lease”) is made, executed and entered 

to be effective as of [_______________] (the "Effective Date") by and between ARDAGH GLASS INC., 

hereinafter called "LANDLORD", and J.A. Jacks & Sons, Inc., hereinafter called "TENANT". 

WITNESSETH: 

WHEREAS, LANDLORD is the owner of a leasehold interest in certain real property and 

improvements located at its Seattle, Washington facility, located at 5801 East Marginal Way, Seattle, 

Washington, fee simple title to a portion of which is owned by King County, Washington (the "County"); 

and 

WHEREAS, LANDLORD (under its former name, Saint-Gobain Containers, Inc.) and TENANT 

are parties to (i) a certain Sublease dated as of August 8, 1966 (as amended and extended, the “Initial 

Sublease”) and (ii) a certain Sublease Agreement dated as of March 1, 2011, as amended by a certain First 

Amendment of Sublease Agreement dated December 18, 2017 (as amended, the “Prior Sublease”), pursuant 

to which TENANT has subleased a portion of such real property for the purpose of conducting TENANT's 

business of providing crushed and processed limestone to LANDLORD; and 

WHEREAS, LANDLORD and TENANT desire to enter into this new Sublease Agreement by the 

terms of which TENANT is to continue to sublease from LANDLORD the real property subleased pursuant 

to the Prior Sublease for the purpose of conducting TENANT’s business of providing crushed and processed 

limestone to LANDLORD. 

NOW, THEREFORE, for and in consideration of the premises, the parties hereto have agreed and 

do hereby mutually covenant, stipulate and agree as follows: 

1. INTERPRETATION AND GENERAL. Unless otherwise specified herein to the

contrary, the following terms shall have the following meanings in and for the purposes of this Lease: 

(a) "Real Estate" means all that part of the real estate described and delineated in attached

Exhibit "A", together with all improvements thereon.

(b) "Leased Premises" means the Real Estate and the existing buildings and other

improvements shown upon Exhibit "A" as being leased to the TENANT hereunder, and all

fixtures of the existing Building now or hereafter located upon or within the Real Estate.

(c) "Buildings" means the buildings (as existing and to be renovated) being leased to the

TENANT hereunder.

(d) "Rental" means not only the rent reserved to the LANDLORD, as hereinafter provided,

but also all other sums which the TENANT is obligated to pay as a condition of this Lease.

(e) "Lease" means this Sublease Agreement.

(f) "Hereof”, "herein", "agreement" and words of similar import have reference to this

Lease as a whole and not to any particular section, sub-section or clause hereof.

(g) "Master Lease" means that certain Lease Agreement between Landlord and the County

Ardagh Sublease - 
J.A. Jacks & Sons, Inc
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 for a tract of real estate which includes the Leased Premises. 

 

(h) "Prior Sublease" has the meaning ascribed to it in the recitals above. 

 

(i) "Hazardous Substances" means, without limitation, flammables explosives, radioactive 

 materials, asbestos containing materials (ACMs), polychlorinated biphenyls (PCBs), 

 chemicals known to cause cancer or reproductive toxicity, pollutants, contaminants, 

 hazardous wastes, toxic substances, petroleum and petroleum products' 

 chlorofluorocarbons (CFCs) and substances declared to be hazardous or toxic under any 

 present or future federal, state or local law, ordinance or regulation. 

 

 

2.  TERM.   This Lease shall commence as of the Effective Date and, unless earlier 

 terminated pursuant to the terms hereof, shall continue in full force and effect until (i) [August 31, 2031], 

(ii) the termination or expiration of the Master Lease, whichever occurs first (the "Term"). Notwithstanding 

the foregoing, upon any event of material default under this Sublease by TENANT and after failure to cure 

such event of default after applicable notice and at least a thirty-day cure period, LANDLORD, in addition 

to any other remedies available at law or in equity, may immediately terminate this Lease and thereafter, 

except for those obligations which expressly survive the expiration or earlier termination of this Lease, this 

Lease shall be of no further force or effect and TENANT shall have no further rights to the Leased Premises 

hereunder. 

 

 

3.        RENTAL.   During the Term of this Lease, TENANT shall pay to LANDLORD base rent 

for the Leased Premises. The base rent (including leasehold excise tax) for first five years of the 

Term shall be Sixty-Seven Thousand Eighty-Three Dollars and 38 Cents ($67,083.38) monthly, 

due by the first day of each calendar month.  During the subsequent five (5) years of the Term, the 

base rent shall be adjusted to reflect any increase or decrees in Landlord’s rent under the Master 

Lease (i.e. the base rent hereunder shall increase or decrease on the same percentage basis as 

Landlord’s rent is increased or decreased under the Master Lease). 

 

4. ACCEPTANCE OF PREMISES. The TENANT has continuously occupied a portion of 

the Leased Premises since the effective date of the Initial Sublease, has continuously occupied the 

remainder of the Leased Premises since the effective date of the Prior Sublease and has accepted the Leased 

Premises in its AS IS, WHERE IS condition, and acknowledges and agrees that LANDLORD has not made, 

nor is making any representations or warranties, express or implied, as to the condition of the Leased 

Premises. 

 

5. TENANT'S OBLIGATIONS. In addition to the other obligations set forth herein, 

TENANT shall be responsible for and pay the following: 

 

(a) All utility costs, including electric, water and other charges incurred in connection with 

TENANT's use and occupancy of the Leased Premises. TENANT shall hold LANDLORD 

harmless for all costs or expenses LANDLORD may incur from TENANT's failure to pay 

utility bills or to perform any of its obligations with respect to the purchase of any utilities. 

 

(b) All maintenance, repairs and replacements to the Leased Premises and its equipment. 

 

(c) Any and all personal property ad valorem taxes assessed with respect to its property and 

shall indemnify the LANDLORD and hold it harmless from any liability whatsoever in 

connection with the taxes set forth in this paragraph. Additionally, to the extent 
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LANDLORD is responsible for any real estate taxes on the Leased Premises, 

TENANT shall reimburse LANDLORD for any such taxes within thirty (30) days of 

LANDLORD's notice to TENANT of the amount of any such taxes. 

 

MAINTENANCE AND REPAIRS.  Except as hereinafter provided in connection with a taking by or a sale 

under the threat of eminent domain, the TENANT shall, at all times during the term of this Lease, keep the 

Leased Premises in constant good condition and in a proper state of maintenance and repair. 

 

6.  USE, CONDUCT OF BUSINESS AND COMPLIANCE WITH LAW.   The Leased 

Premises shall be used and occupied exclusively by the TENANT for the purpose of rock, stone, and 

mineral crushing, milling and processing plant, for loading, unloading, storage, milling and processing of 

various industrial and commercial materials, and for general office and commercial use, together with such 

other uses as may be reasonably related thereto, but for no other purpose whatsoever without the prior 

written consent of the LANDLORD. Such use and occupancy of the Leased Premises shall be in full and 

continuing compliance with all local, state and federal laws, including all environmental and/or OSHA 

requirements as the same may be promulgated from time to time. TENANT shall also be responsible for 

obtaining all necessary building, environmental and other permits necessary for operating its business upon 

the Leased Premises and agrees to observe and obey during the term of this Lease all laws, ordinances, 

.rules and regulations promulgated by the proper governmental authorities, including all applicable laws, 

ordinances and environmental rules and regulations of all of TENANT's operations, and any subsequent 

rules, regulations or statutes which may be imposed or promulgated by any governmental agency having 

jurisdiction over the Leased Premises. 

 

7. ENVIRONMENTAL PROTECTION. 

 

(a) TENANT shall not cause or permit to occur: 

 

1. any violation of any present or future federal, state or local law, ordinance or 

regulation related to environmental conditions in or about the Leased Premises including, but not limited 

to, improvements or alterations made to the Leased Premises at any time by TENANT, its agents or 

contractors, or 

2. the use, generation, release, manufacture, refining, production, processing, storage 

or disposal of any Hazardous Substances on, under or about the Leased Premises, or the transportation to 

or from the Leased Premises of any Hazardous Substances, except as necessary and appropriate for 

TENANT's permitted use of the Leased Premises under this Lease in which case the use, storage or disposal 

of such Hazardous Substances shall be performed in compliance with the applicable Environmental Laws 

(as hereinafter defined) and the current standards prevailing in the industry. 

 

TENANT, at its sole cost and expense, shall comply with each present and future federal, state and 

local law, ordinance and regulation (including but not limited to, the Federal Comprehensive Environmental 

Response, Compensation and Liability Act of 1980, as amended; the Federal Resource Conservation and 

Recovery Act; the Federal Toxic Substance Control Act; the Clean Air Act; the Clean Water Act; the rules 

and regulations of the Environmental Protection Agency; or any other federal, state or municipal agency or 

governmental board or entity having jurisdiction over the Leased Premises; each individually and 

collectively referred to as the "Environmental Laws") related to environmental and ecological conditions 

in or about the Leased Premises or TENANT’s use of the Leased Premises including, without limitation, 

all reporting requirements and the performance of any cleanups required by any governmental authorities. 

Without affecting the breadth or generality of the foregoing sentence, TENANT, at its sole cost and 

expense, shall implement best management practices applicable to its operations, including maintaining 

records and making reports, specified in the Stormwater Pollution Prevention Plan adopted under the 

stormwater discharge permit applicable to the Leased Premises. TENANT shall promptly comply with any 
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notice from any source issued pursuant to the environmental laws referenced in the immediately preceding 

sentence or with any notice from any insurance company pertaining to TENANT's use, occupancy, 

maintenance or alteration of the Leased Premises. 

 

(b) TENANT shall immediately notify LANDLORD of any violation by TENANT, its 

employees, agents, representatives, customers, invitees or contractors of the Environmental Laws on, under 

or about the Leased Premises and shall immediately deliver to LANDLORD any notice thereof received by 

TENANT relating thereto from any source. 

 

(c) LANDLORD and its agent, upon 24 hour notice and in coordination with the plant 

manager, shall have the right, but not the duty, (except in the case of emergency when no notice shall be 

required) to inspect the Leased Premises and conduct tests thereon at any time to determine whether or the 

extent to which there has been a violation of Environmental Laws by TENANT or whether there are 

Hazardous Substances on, under or about the Leased Premises. In exercising its rights herein, LANDLORD 

shall not interfere with the daily operations of TENANT's business, and shall use all reasonable efforts to 

minimize interference with TENANT's business. Such entry shall not constitute an. eviction of TENANT, 

in whole or in part, and LANDLORD shall not be liable for any interference, loss, or damage to TENANT's 

property or business caused thereby. 

 

If LANDLORD, any lender or governmental agency shall ever require testing to ascertain whether 

there has been a release of Hazardous Substances on, under or about the Leased Premises or a violation of 

the Environmental Laws, and such requirement arose in whole or in part because of any act or omission on 

the part of TENANT, then the reasonable costs thereof shall be reimbursed by TENANT to LANDLORD 

upon demand as Rental. 

 

(d) TENANT shall indemnify, defend and hold harmless LANDLORD and its agents, 

contractors and employees from and against all fines, suits, claims, actions, damages, liabilities, costs and 

expenses (including attorney's, consultants' fees and costs of remediation) asserted against or sustained by 

any such person or entity arising out of or in any way connected with any environmental condition caused 

by TENANT at any time since its original occupation of the Leased Premises and/or TENANT's failure to 

comply with its obligations under this Section 7, which obligations shall survive the expiration or 

termination of this Lease. 

 

8.  UTILITY CHARGES.   TENANT shall pay, in addition to all other sums required to be 

paid by it under the provisions of this Lease, all utility charges of whatsoever kind or nature, including 

sewage charges, water charges, electrical charges, gas charges, utility surcharges, fire protection charges, 

security charges and all similar expenses assessed or levied against the Leased Premises relating to the 

period of TENANT's occupancy hereunder. TENANT shall be solely responsible for obtaining and 

installing all separate metering equipment required for the Leased Premises. 

 

TENANT understands, acknowledges and agrees that: (i) any one or more of the utilities or other 

services which are to be provided to the Leased Premises may be interrupted by reason of accident, 

emergency, or other causes beyond LANDLORD's control, or may be discontinued or diminished 

temporarily by LANDLORD or other persons until certain repairs, alterations, or improvements can be 

made; (ii) LANDLORD does not represent or warrant the uninterrupted availability of such utilities or 

services; and (iii) any such interruption shall not be deemed a constructive eviction or disturbance of 

TENANT's right to possession, occupancy and use of the Leased Premises or any part thereof, or render 

LANDLORD liable to TENANT for damages by abatement of rent or otherwise or relieve TENANT from 

the obligation to pay Rental and otherwise perform its covenants under this Lease. 

 

 9.  INDEMNIFICATION. Except to the extent the same are caused solely by LANDLORD'S 
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gross negligence or intentional, or willful misconduct, TENANT agrees to absolutely defend, protect and 

save the LANDLORD and its agents, employees, and invitees harmless and indemnified against and from 

any penalty, damage, charge imposed for any loss, claim, fee or expense, including attorney's fees, 

occasioned by TENANT's occupancy or use of the Leased Premises, or any activity by TENANT or any 

guest or invitee of TENANT upon the Leased Premises. This obligation shall require TENANT to defend, 

protect, indemnify and save LANDLORD and its agents, employees, and invitees harmless from and against 

any and all claims and against any and all loss, damage, expense, liabilities, demands and causes of action, 

and any reasonable expenses (including attorneys' fees) incidental to the defense thereof by the 

LANDLORD, arising out of any failure of the TENANT in any respect to comply with and perform all of 

the requirements and provisions of this Lease, and against any and all loss, damage, expense, liabilities, 

demands and causes of action, and reasonable expenses (including attorneys' fees) incidental to the defense 

thereof by the LANDLORD resulting from any such breach. 

 

 10.  NON-LIABILITY; INDEMNIFICATION; INSURANCE. 

 

A. Exculpation of LANDLORD; Waiver of Claims by TENANT. Unless the cause of such 

damage is due solely to the gross negligence or intentional misconduct of LANDLORD, LANDLORD nor 

its agents and employees shall have any liability to TENANT or its agents, employees, or invitees for any 

damage to TENANT's property, including any consequential damages arising therefrom, and whether or 

not caused, or alleged to be caused, in whole or part by the joint or several negligence, breach of contract, 

breach of warranty, or other breach of duty on the part of LANDLORD, or its agents or employees, or in 

any manner connected to the use, operation or management of the Real Estate. No such occurrence shall be 

deemed to be an actual or constructive eviction of TENANT from the Leased Premises. TENANT agrees 

to carry property insurance protecting against risk of loss or damage in amounts not less than full 

replacement costs, covering all of TENANT's trade fixtures, leasehold improvements and other personal 

property of TENANT located within or on the Leased Premises, and all such insurance shall contain or be 

endorsed with a clause permitting waiver of rights of recovery prior to a loss and waiving all rights of 

subrogation against LANDLORD. TENANT hereby waives all claims for recovery from LANDLORD and 

its agents, employees or invitees, for any loss or damage to the property of TENANT to the extent that such 

loss is or could have been insured by valid and collectible fire and extended coverage insurance policies in 

standard form containing a waiver of subrogation endorsement; it being the intent of the parties hereto to 

assign the entire risk of loss arising out of damage to TENANT's property to such insurance to be procured 

by TENANT at its own expense. 

 

 

Additionally, TENANT shall procure and keep in effect at all times during the Term of this Lease, 

fire and extended coverage insurance, in an amount equal to full replacement of the Building, naming 

LANDLORD as additional insured under such policy. All such fire and extended coverage insurance which 

may be carried by TENANT with respect to the Building or the property of LANDLORD located therein 

shall contain or be endorsed with a clause permitting waiver of rights of recovery prior to a loss and waiving 

all rights of subrogation against LANDLORD. TENANT shall be liable to LANDLORD for the cost of 

repairing any damage to the Leased Premises, the Building, the Property or the other property of 

LANDLORD which is caused or contributed to by the act or omission of TENANT, or its agents, employees 

or invitees, to the extent that such damage is not insured by TENANT under its fire and extended coverage 

insurance policies. 

 

B. LANDLORD's Non-Liability. Unless caused in whole or in part by the gross negligence, 

or intentional act of LANDLORD, LANDLORD shall not be liable to TENANT, or any other person in the 

Leased Premises by TENANT's consent, invitation or license, express or implied, for any damage either to 

person or property sustained by reason of the condition of the Leased Premises, or any part thereof, of 

arising from the bursting or leaking of any water, gas, sewer or steam pipes, or due to any act or neglect of 
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any other lessee or other occupant of the Building or other person therein, or due to any casualty or accident 

in or about the Building. 

 

C. TENANT's Public Liability Insurance For Premises, TENANT will procure and maintain 

during the Term of this Lease, a policy or policies of insurance, written by a responsible insurance company 

or companies satisfactory to LANDLORD, insuring both LANDLORD and TENANT against any and all 

losses, claims, demands or actions whatsoever for injury to or death of any one or more persons in any one 

occurrence to the limit of not less than Three Million Dollars ($3,000,000) and for damage to property in 

an amount not less than One Million Dollars ($1,000,000) arising from TENANT's conduct and operation 

of TENANT's business in the Leased Premises, and to furnish LANDLORD certificates evidencing the 

existence thereof. 

 

D. General Indemnity of LANDLORD. TENANT agrees to indemnify and save harmless 

LANDLORD from and against any and all claims made by or on behalf of any person, firm, or entity arising 

from any breach or default on behalf of TENANT in the performance of any covenant or agreement on its 

part to be kept, observed, or performed under this Lease, unless said damages, claims and/or liabilities are 

caused by the gross negligence, and/or intentional acts of LANDLORD. TENANT shall also indemnify, 

defend and hold harmless LANDLORD from and against all damages, claims, and/or liabilities whatsoever 

arising from any accident or injury occurring within the Leased Premises, unless said accident or injury is 

caused by the gross negligence, or intentional conduct of LANDLORD. The indemnification herein 

provided shall include all reasonable legal fees, expenses, and damages incurred in connection with any 

such claim, action, or proceeding brought thereon. 

 

E. General Indemnity of TENANT. LANDLORD agrees to indemnify and save harmless 

TENANT from and against any claims made by or on behalf of any person, firm or entity arising from any 

breach or default by or on behalf of LANDLORD in the performance of any covenant or agreement on its 

part to be kept, observed or performed under this Lease. The indemnification herein provided shall include 

all reasonable legal fees, expenses and damages incurred in connection with any such claim, action or 

proceeding brought thereon. 

 

F. Policies, TENANT shall furnish to LANDLORD certificates of insurance evidencing the 

coverages required herein, and such insurance shall provide thirty (30) days' written notice to LANDLORD 

prior to cancellation or change therein. TENANT shall also maintain at all times additional insurance in 

such amounts and with such terms of coverage as is required by all applicable laws. Where policies of 

insurance provided hereunder are both applicable to a single occurrence, such policies shall be treated as 

co-insurance, except that where one party owes the other a duty of indemnity under this section, the policy 

provided by the indemnitor shall be deemed primary coverage and the policy provided by the indemnitee 

shall be deemed excess coverage. 

 

11. ADDITIONS, CHANGES, ALTERATIONS AND DEMOLITION. The TENANT shall not 

construct or demolish improvements upon the Real Estate and/or make additions to, or structural changes 

or alterations in, upon or with respect to any or all of the improvements to the Real Estate, without the 

written consent of the LANDLORD, which consent shall not be unreasonably withheld. As a condition to 

granting its consent to any alteration, LANDLORD may impose reasonable requirements, including, 

without limitation, requirements as to the manner and time for the performance of such alteration and the 

type and amount of insurance TENANT must acquire and maintain during the course of performance of 

such alteration. In addition, LANDLORD shall have the right for any improvements to: approve the 

contractors or mechanics performing the alteration, approve all plans and specifications for the alteration; 

review the work of TENANT's architects, engineers, contractors or mechanics and control any construction 

or other activities being undertaken within the Building, with LANDLORD to be reimbursed by TENANT 

for any costs incurred in connection with such review and/or control; and order reasonable changes in such 



 

7  

alteration in instances in which materials or workmanship is defective or not in accordance with plans or 

specifications previously approved by LANDLORD. Such work shall be performed in a good and 

workmanlike manner at the sole expense of the TENANT. Any improvements or additions upon the Real 

Estate at the expiration of this Lease shall be deemed a part of the Leased Premises and shall be surrendered 

to the LANDLORD in good condition and repair, reasonable wear and tear and damage by fire or other 

casualty excepted: provided, however, that LANDLORD may, by written notice to TENANT, require 

TENANT, at its expense, to remove any or all alterations and repair any damage to the Leased Premises or 

the Building caused by such removal, prior to the expiration or termination of this Lease. The provisions of 

this paragraph shall not apply to such items as are ordinarily designated as trade fixtures, temporary 

partitions or similar installations which may, from time to time, be installed in the Leased Premises under 

the provisions of paragraph 12 hereof. 

 

12.  TRADE FIXTURES AND SIGNS. 

 

(a) The TENANT may, during the Term of this Lease, install such fixtures, equipment and 

appliances as may be reasonably necessary for the conduct of its business upon the Leased 

Premises. The TENANT may install, inscribe, paint or affix such signs, notices, pictures 

or advertisements with prior reasonable consent of LANDLORD, which consent shall not 

be unreasonably withheld or delayed. 

 

(b) Fixtures, equipment and appliances may be affixed to the Leased Premises, and the 

TENANT may remove the same at will, and shall remove the same at the termination of 

this Lease if so requested by the LANDLORD. All damages incurred to the Leased 

Premises as a result of any affixation or removal hereunder shall be promptly repaired by 

and at the sole cost and expense of the TENANT. Any fixtures, equipment or appliances 

referred to herein not removed as herein permitted or required shall, at the option of the 

LANDLORD, be deemed abandoned by the TENANT, to be disposed of by the 

LANDLORD as its sole property. 

 

13. MECHANIC OR CONSTRUCTION LIENS. The TENANT shall not permit, create, 

incur or impose, or cause or suffer others to permit, create, incur or impose, any lien or other obligation 

against the Leased Premises or the LANDLORD by reason of any work performed or materials furnished 

by, to or for the account of the TENANT; and the TENANT agrees to hold the LANDLORD harmless of 

and from any and all claims or demands by any contractor, subcontractor, materialman, laborer or any other 

third person against the Leased Premises or the LANDLORD relating to or arising because of such work 

or materials. The TENANT may contest any lien or other obligation referred to herein by making the 

deposits or taking the action permitted for the contesting of taxes under the provisions of this Lease, or 

taking such other action permitted by law; provided that in any event, the LANDLORD is reasonably 

satisfied that the Leased Premises and the LANDLORD is secure from loss or damage. 

 

14.  LANDLORD'S ENTRY FOR INSPECTION. The LANDLORD, or its representatives, 

shall have the right upon 24 hours’ prior notice to TENANT, and in coordination with the plant manager, 

at reasonable times during the business hours of the TENANT (except in the case of emergencies, in which 

case LANDLORD shall only be required to provide as much notice as is practicable under the 

circumstances), to enter upon the Leased Premises for the purpose of examining and inspecting the same 

and of showing the Real Estate to prospective TENANT's or purchasers; said inspection, however, shall 

not unreasonably interfere with the business of the TENANT. 

 

15.  DAMAGE BY FIRE OR OTHER CASUALTY; FORCE MAJEURE. 

 

(a) In the event the Leased Premises are damaged by fire or other casualty, TENANT shall 
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give prompt notice thereof to LANDLORD.  The same shall be repaired as soon as 

reasonably possible by the TENANT at its sole cost and expense. 

 

(b) In the event that either party is unable to perform any of its obligations under this Lease, 

to enjoy any of its benefits, because of natural disaster or decrees of governmental bodies 

not the fault of the affected party (a "Force Majeure Event"), the party who has been so 

affected shall immediately give notice to the other party and shall do everything possible 

to resume performance. Upon receipt of such notice, all obligations under this Lease shall 

be immediately suspended. If the period of nonperformance exceeds thirty (30) days from 

the receipt of notice of the Force Majeure Event, the party whose ability to perform has not 

been so affected may, by giving written notice, terminate this Lease. Notwithstanding 

anything to the contrary set forth above, in no event shall a Force Majeure Event suspend 

or otherwise delay any obligation which can be cured with the payment of money. 

 

 16.  ASSIGNMENT AND SUBLETTING.   The TENANT shall not assign this Lease, nor 

sublet any portion of the Leased Premises, without the prior written consent of the LANDLORD, which 

consent shall be in the sole discretion of LANDLORD. No assignment or subleasing shall release the 

TENANT from any of its obligations hereunder. Notwithstanding any provision in this Lease to the 

contrary, TENANT may assign this Lease without LANDLORD'S consent (a) to any entity resulting from 

a consolidation, merger or reorganization by or with TENANT; (b) to any parent, subsidiary or affiliate of 

TENANT or any subsidiary or affiliate of the parent of TENANT; (c) to any purchaser of all or substantially 

all of the assets of TENANT; or (d) to any purchaser of all or substantially all of the outstanding voting 

capital stock of TENANT. 

 

 17.  REMEDIES. All of the agreements of the TENANT contained herein shall be construed 

as conditions, and upon failure of the TENANT to pay any installment of rent promptly when the same 

becomes due and payable, or if any one or more of the following events of default continues for a period of 

thirty (30) days after written notice of such default given by the LANDLORD to the TENANT: 

 

(a) The making by TENANT of an assignment for the benefit of its creditors; 

 

(b) The operation or supervision of the business conducted in the Leased Premises by a 

creditors' committee, or by any one other than the TENANT; 

 

(c) The failure of TENANT to pay a judgment against it, resulting in the levying of a writ of 

execution or attachment on or against the Leased Premises;  

 

(d) If proceedings are instituted in a court of competent jurisdiction for the reorganization, 

liquidation or involuntary dissolution of TENANT, or for its adjudication as a bankrupt or 

insolvent, or for the appointment of a receiver of the property of TENANT, and said 

proceedings are not dismissed and any receiver, trustee or liquidator appointed therein 

discharged within thirty (30) days after the institution of said proceedings; 

 

(e) The failure of TENANT to perform any other of its covenants under this Lease; 

 

Upon the occurrence of an event of default by TENANT under this Lease, LANDLORD, at its 

option, without further notice or demand to TENANT, may, in addition to all other rights and remedies 

provided in this Lease, or available to LANDLORD at law or in equity: 

 

1. Terminate this Lease and TENANT's right to possession of the Leased Premises 

and recover all damages to which LANDLORD is entitled under law, and in such event, 
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LANDLORD shall take reasonable measures to mitigate damages recoverable against TENANT. 

 

2. Terminate TENANT's right to possession of the Leased Premises without 

terminating this Lease, in which event LANDLORD shall, if and to the extent required by law, take 

reasonable measures to mitigate the damages recoverable against TENANT. 

 

TENANT will, at the expiration or termination of this Lease, yield up possession to LANDLORD, and 

failing so to do, at LANDLORD'S option, will pay liquidated damages for each day possession is withheld 

an amount equal to double the amount of the daily minimum rent, computed on a thirty-day month basis; 

provided, however, that LANDLORD'S right to recover such liquidated damages shall not preclude 

LANDLORD from recovering any greater amount of damages sustained by it or as otherwise allowed by 

law. 

 

No receipt of money by LANDLORD from TENANT after the termination of this Lease, or after the 

service of any notice or after the commencement of any suit, or after final judgment for possession of the 

Leased Premises, shall reinstate, continue or extend the Term of this Lease. 

 

All rights and remedies of the LANDLORD herein enumerated shall be cumulative, and none shall 

exclude any other right or remedy allowed by law or equity, and such rights and remedies may be exercised 

and enforced concurrently and whenever and as often as the occasion therefor arises.  The failure or 

forbearance on the part of the LANDLORD to enforce any of its rights or remedies in connection with any 

default shall not be deemed a waiver of such default, nor a consent to any continuation thereof, nor a waiver 

of the same default at any subsequent date. Any action taken by the LANDLORD under the provisions of 

this Lease, or to enforce the provisions of this Lease, or to declare a termination of the TENANT'S interest 

under this Lease, or to repossess itself of the Leased Premises (whether through the medium of legal 

proceedings instituted for that purpose or otherwise), shall not, in any event, release or relieve the TENANT 

from its continuing obligations hereunder, including, without limitation, its continuing obligation to make 

all payments herein provided. 

 

 18. DISPUTES; ENFORCEMENT COSTS. 

 

(a) Any controversy or claim arising out of or relating to this Lease, or the breach thereof, shall 

be settled by arbitration administered by the American Arbitration Association in 

accordance with its Commercial Arbitration Rules including the Emergency Interim Relief 

Procedures, and judgment on the award rendered by the arbitrator(s) may be entered in any 

court having jurisdiction thereof. Arbitration proceedings shall take place in Evansville, 

Indiana, or any other location agreed to by the parties. 

 

(b) In the event that either party hereto enforces its rights hereunder through arbitration, the 

prevailing party shall be entitled to recover, in addition to whatever other relief is granted, 

its reasonable attorneys' fees incurred in connection with either the prosecution or defense 

of arbitration proceedings. 

  

19.  HOLDING OVER BY TENANT. If the TENANT holds over or remains in possession 

or occupancy of the Leased Premises at the expiration of this Lease, such holding over or continued 

possession or occupancy, if rent is paid by the TENANT and accepted by the LANDLORD for or during 

the period of time it so holds over or remains in possession or occupancy, shall create only a tenancy from 

month-to-month at the last monthly Rental and upon the same terms and conditions herein contained (other 

than the length of term), which may at any time be terminated by either the LANDLORD or the TENANT 

giving to the other thirty (30) days' written notice. 
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 20.  SURRENDER AT TERMINATION. At the termination of this Lease, for any reason, 

the TENANT shall quietly and peaceably surrender possession of the Leased Premises and any 

improvements located thereon to the LANDLORD, maintained as herein provided and free of any and all 

claims thereto. 

 

 21.  PAYMENTS TO BE ADDITIONAL RENT. All payments to be made by the TENANT 

hereunder, whether or not designated as rent, shall be deemed rent, so that in default of payment when due, 

the LANDLORD shall be entitled to all of the remedies available at law or equity, or under this Lease, for 

the non-payment of rent. In the event of a breach of the obligations of TENANT hereunder, with the 

exception of the payment of base rent, LANDLORD shall also have the right to cure such breach for the 

account and at the expense of TENANT. Any money expended or costs or expenses incurred in curing the 

breach or default for the account of TENANT, together with fifteen percent (15%) additional overhead 

charge, shall be reimbursed to LANDLORD within ten (10) days of rendition of a bill or statement to 

TENANT for such costs, and LANDLORD shall have the same remedies for nonpayment thereof as for the 

nonpayment of Rental. 

 

 

 22.  SUBORDINATION. The LANDLORD reserves the right in it, its successors and assigns, 

to make, execute and deliver, from time to time, mortgages covering the Leased Premises; provided, 

however, anything to the contrary herein notwithstanding, every such mortgagee shall, upon request, deliver 

to the TENANT a document in form and content reasonably satisfactory to TENANT, recognizing the 

validity of this Lease in the event of a foreclosure. The TENANT shall make, execute and deliver whatever 

instruments may be required to effect the subordination of its interests to any existing mortgages and 

security interests covering the Leased Premises, including furnishings and other personal property, or any 

extensions or renewals thereof, or to any new mortgages and security interests which may be executed or 

placed thereon from time to time. In the event any mortgagee shall elect to have this Lease superior to the 

lien of its mortgage, then, upon notice to the TENANT of such election, this Lease shall thereupon be 

deemed prior to and superior to the lien of any such mortgage. 

 

23.  NOTICES. Any notice required or permitted under this Lease shall be deemed sufficiently 

given or served if sent by registered or certified mail to the respective addresses set forth below: 

 

TO LANDLORD: ARDAGH GLASS INC. 

   Attn: Vice President. Purchasing and Distribution  

   1509 South Macedonia Avenue 

   Muncie, IN 47302-3664 

 

 

TO TENANT:  J.A. Jack & Sons, Inc 

   Attn: Sharon Jack, President 

   5427 Ohio Ave South, P.O. Box 80786 

   Seattle, WA 98108 

 

Either party may, by like notice at any time, and from time to time, designate a different address to which 

notices shall be sent. Notices given in accordance with these provisions shall be deemed received when 

mailed. 

 

 24.  GENERAL.   No waiver of any default of either party hereunder shall be implied from 

any omission by the other party to take any action on account of such default if such default persists or is 

repeated and no express waiver shall affect any default other than the default specified in the express waiver 

and that only for the time and to the extent therein stated.  One or more waivers of any covenant, term or 
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condition of this Lease by either party shall not be construed as a waiver of a subsequent breach of the same 

covenant, term, or condition.  The consent or approval by either party to or of any act by the other party 

requiring consent or approval shall not be deemed to waive or render unnecessary consent or approval to 

or of any subsequent similar act by the other party. The invalidity or unenforceability of any provision 

hereof shall not affect or impair any other provisions. The necessary grammatical changes required to make 

the provisions of this Lease apply in the plural sense where there is more than one TENANT and to either 

corporations, associations, partnerships or individuals, males or females, shall in all instances be assumed 

as though in each case fully expressed. The laws of the state of Indiana shall govern the validity, 

performance and enforcement of this Lease. The headings of the several articles contained herein are for 

convenience only and do not define, limit or construe the contents of such articles. 

 

25.  SUCCESSORS AND ASSIGNS. Except as otherwise herein provided, this Lease shall be 

binding upon and inure to the benefit of the parties hereto, their respective heirs, personal representatives, 

successors and assigns. 

 

26.  TENANT'S AUTHORITY. The undersigned persons executing this Lease for and on 

behalf of the TENANT represent and certify that they are the duly elected officers of the TENANT and 

have been fully empowered by proper resolution of the Board of Directors of TENANT to make, execute 

and deliver this Lease; that the TENANT has full corporate capacity to acquire leaseholds and enter into 

lease agreements; and that all necessary action for the making of this Lease has been taken and done. 

 

 27.  SUBJECT TO MASTER LEASE. Notwithstanding anything else herein contained, the 

TENANT and LANDLORD understand that this is a sublease of the Leased Premises. LANDLORD 

represents and warranties that no rights are granted the TENANT hereunder which are not available for 

subletting by the LANDLORD pursuant to the terms and provisions of the Master Lease. All terms, 

conditions and provisions of the Master Lease are hereby incorporated into this Lease by reference, except 

as the same may expressly be modified in accordance with this Lease. TENANT agrees that, as a condition 

of this Lease, TENANT shall be responsible to fulfill all of the obligations and duties of LANDLORD 

under the Master Lease with respect to the Leased Premises, and Landlord shall remain responsible to the 

County under the Master Lease for all such obligations and duties for the remainder of the Real Estate. 

 

[Remainder of Page Intentionally Left Blank]
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IN WITNESS WHEREOF, the parties have executed this Lease as of the day and year first above written. 

 

 

"LANDLORD" 

 

SAINT-GOBAIN CONTAINERS, INC. 

 

 

By:  ____________________________ 

 

Its: _____________________________ 

 

 

 

"TENANT" 

 

 

                 J. A. JACK & SONS, Inc. 

 

 

 

                         By:  ____________________________ 

    

                Its: _____________________________ 
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Exhibit A-the following described real estate situated in King County, Washington: 

 

Beginning on the East-West Centerline of Section 19, Township 24 North, Range 4 East W.M., King 

County, Washington, at its intersection with the West margin of Ohio Street as established by 

condemnation ordinance No. 46352; said point being 931.32 feet S. 89 degrees, 40' 8" West from East 

one-quarter (1/4) corner of said section 19, thence S. 5 degrees 40' 9" West along said margin of 

difference of 48.28 feet to the true point of beginning; thence continuing S. 5 degrees 40' 9" West a 

distance of 204.00 feet; thence N. 79 degrees 35' 39" West a distance of 21.13 feet; thence S. 70 degrees 

23' 37" West a distance of 354.60 feet; to the Easterly margin of Duwamish Waterway; thence 

N. 19 degrees 36' 23" West along said margin a distance of 439.61feet; thence S. 79 degrees 35' 39" East 

a distance of 729.23 feet to the true point of beginning, containing 4.00 acres more or less by this 

reference incorporated herein, including all buildings and improvements located thereon and including 

full and exclusive access to and use of the waterway adjacent thereto, hereinafter referred to as the 

"premises". 

 


