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STAFF REPORT
On August 17, 2010, the Budget and Fiscal Management Committee heard this item, amended it to add the contractor and contract attachment, and forwarded it to the County Council expedited with a Do Pass Substitute recommendation.

Proposed Ordinance 2010-0424 authorizes a financially sound contract which advances the Council’s priority to exercise sound financial management.  It advances the Council's priority of safe, healthy and vibrant communities through effective improved waste handling.  It promotes the Council's priority of environmental sustainability and local jobs and economic development by authorizing a contract that will create jobs and build a LEED certified facility.
SUBJECT:  AN ORDINANCE authorizing the Executive to execute a contract for phase II site facilities construction of the new Bow Lake Recycling and Transfer Station.
SUMMARY:  This proposed ordinance would authorize the Executive to execute a contract for phase II site facilities construction of the new Bow Lake Recycling and Transfer Station in Tukwila.  The Council approved use of negotiated procurement for phase II in 2008.  In 2009, the Council approved the evaluation criteria to be used in the procurement process.  There were three finalists.  Lydig Construction, Inc. received the highest score and is proposed by the Executive to be the best qualified for the project.
BACKGROUND:

History of Bow Lake Facility

King County transfer stations are facilities where garbage hauling companies, businesses, and King County residents can bring their waste.  Drop Box facilities are smaller facilities where residents and businesses can bring a limited amount of waste.  The waste is consolidated at these locations and then transported to the Cedar Hills Regional Landfill for disposal.  King County has eight transfer stations and two drop boxes.  Recycling services vary by facility.
The King County council adopted the Final 2001 Comprehensive Solid Waste Management Plan by Ordinance 14236 on April 16, 2001, which set forth goals and policies intended to guide the county in providing solid waste transfer and recycling programs and services in that portion of King County for which the county has solid waste planning authority.  One of the recommendations within the plan was for the county to take necessary steps to upgrade and expand the county's existing transfer station system to continue to meet regional demands for efficiency, capacity and service.

Consistent with the plan, the King County Council adopted the 2006 Facilities Master Plan (FMP) Update for the Bow Lake Transfer and Recycling Station by Motion 12522 on April 9, 2007.  The FMP update provided a blueprint for replacing the existing Bow Lake Transfer Station with a new station at the same location to provide enhanced solid waste handling and processing capacity and capability, plus recycling capability, for the residents of King County.  The new station, to be called the Bow Lake Recycling and Transfer Station, will shift the focus of the station's operation from only being a waste transfer facility to a facility that will process, recycle and transfer waste and recyclable materials.

The Bow Lake station is approximately eight acres located in south King County near the intersection of Orillia Road and South 188th Street, along the east edge of I-5 overlooking the Duwamish Valley.  It is King County’s only transfer station and waste processing facility that is open 24 hours a day on weekdays and nine hours a day on weekends.  During normal operations, the site is open to both commercial haulers and residential and business self-haul customers.  Approximately 35 percent of the County’s waste tonnage is delivered to the Bow Lake facility, which also means that 35 percent of the Solid Waste Division's tipping revenue is generated at this site.
Bow Lake Project Phases

The Bow Lake facility will be replaced while maintaining commercial operations at the site, in order to preserve this important revenue stream.  Due to the considerable project planning and coordination required to keep the facility open while building the new facility, the project was divided into two phases.  

The project’s first phase included site preparation activities such as rough grading, removal of unsuitable or contaminated soils, utility extensions and drainage work.  This work used a traditional design-bid-build procurement method for public works.  By dividing the project into two phases, site preparation construction activities could occur while the facility design was still being completed, which helped shorten the entire project schedule.
The second phase of the project includes building a new 70,000 square-foot transfer and waste processing facility adjacent to the current site on property being purchased from the Washington State Department of Transportation and tearing down the old facility.  Recycling areas and other site structures will be constructed on the current site property.  Development of the new station and deconstruction of the existing station encompasses complex construction, scheduling and contractor/subcontractor coordination and staging activities.  The existing station will remain open to commercial but not self-haul transfer operations during the course of construction of the new station.  Minimal contractor interference and interruption with operations of the existing station is an important element for this project.
Project Timelines

Phase I, Site Work (Design-Bid-Build)

· Advertise for bid

September 2008

· Project started

2009
· Complete construction
2010

Phase II, Facility Work (Negotiated Procurement)

· Advertise RFQ/RFP

March 2009
· Execute contract

September 2010

· Preconstruction

October 2010
· Complete construction
Mid-2013

The total project cost for the new Bow Lake station will be $90 million.  The project has received $89.8 million in appropriations.  Revenues to support the project are derived from a combination of Solid Waste revenues and bonds.
Bow Lake Project Negotiated Procurement for Phase II

In 2008, the Council considered the relative merits of three contracting methods for Phase II:  design-bid-build, general contractor/construction manager, and negotiated procurement.  RCW 36.58.090 authorizes the county's use of a competitive negotiation process to construct publicly owned and operated transfer stations where they are "an integral part of a solid waste processing facility located on the same site."  
In September 2008, the Council in Ordinance 16247 approved use of negotiated procurement to select the contractor for Phase II.  One benefit is that negotiated procurement provides an opportunity for open proposer/contractor input and discussion with the county regarding design intent and constructability of the project before award of a contract.  This allows the county to better assess whether there is a mutually agreed-upon understanding of the project.  A second benefit is that as part of the selection process, key subcontractors and key personnel are identified up front.  This helps select a contracting team that offers the best combination of qualifications, performance, experience and price, rather than awarding a contract simply based on the low bid.  Selecting a qualified team that has a good understanding of the project's complexities can help reduce construction risks and the potential for delays.

Negotiated Procurement Requirements under RCW 36.58.090
When the county engages in negotiated procurement, state law requires the following (Council actions flagged in bold):

1) Establishment of criteria by the Council for selection of vendors

2) Publication of a notice of the request for qualifications (RFQ) or request for proposals (RFP)

3) Evaluation of the RFQ or RFP submissions by the county

4) Selection of the best qualified vendor and negotiation of a contract with the vendor

5) Before entering into a vendor contract, public hearing and written findings by the Council that it is in the public interest to enter into the contract, that the contract is financially sound, and that it is advantageous for the county to use this method for awarding contracts

6) The contract must include project performance bonds or other security by the vendor that the Council deems sufficient to secure adequate performance

7) The solid waste facility be either privately operated or be an integral part of a solid waste processing facility located on the same site.  
At the end of 2008, the Council approved use of negotiated procurement.  At the end of 2009, finalized evaluation criteria were transmitted to the Council and became final at the beginning of 2010.  Eleven RFQ applicants were winnowed down to three participates in the RFP.  Proposed Ordinance 2010-0424 is the final Council step needed in the process, approval of the contract.    

ANALYSIS:

According to RCW 36.58.090(6), the Council must make three written findings before the Executive can enter into a construction contract:

1) It is advantageous for the county to use this method to award contracts compared to other methods, 

2) The contract is financially sound, and

3) It is in the public interest to enter into the contract.

Advantageous to Use Negotiated Procurement
Whether it is advantageous to use negotiated procurement has already been the subject of extensive coverage when the Council approved use of negotiated procurement in Ordinance 16247.  The consultant report attached to Ordinance 16247 that compared negotiated procurement with other methods is included as Attachment 5 to this staff report. 

In approving use of negotiated procurement, the Council noted the advantages that it offers in 1) allowing open discussion between applicants and the county to ensure mutual understanding of the complex needs of the project and 2) allowing the county to consider the merits of the entire team as being best suited for the needs of the project instead of just basing the decision on the lowest bid.
Financially Sound Contract

Financially Sound Partner
Although RCW 36.58.090 does not define what constitutes a financially sound contract, there are several indicators that suggest that the top scoring RFP candidate, Lydig Construction, would be a financially sound partner.

Lydig Construction, the top RFP candidate, is a multi-million dollar construction services company that has been in business since 1956.  The company had $320 million in regional revenues in 2009 according to Northwest Construction’s annual survey of the Northwest’s top contractors, making it the smallest of the three finalists although it was still ranked #11 in revenue.  More importantly, Lydig has previous experience with King County as the general contractor for the Shoreline Recycling and Transfer Station.  

RCW 36.58.090(7) requires that each contract must include a project performance bond or bonds or other security by the vendor that in the judgment of the legislative authority of the county is sufficient to secure adequate performance by the vendor.  The standard County Performance and Bond form is being utilized and an example was included in the RFP.  The county contract states that a performance and payment bond must be completed at the time of contract execution.  
Financially Sound Contract Terms
Lydig's final price of $38,557,065 is below the engineering estimate.  According to Executive staff, RW Beck reviewed Lydig's proposed costs and determined they were reasonable.
There are several supplemental terms and conditions in the contract that could directly or indirectly affect the final price of the contract (see Attachment 6 for the supplemental terms).  Staff did not conduct an analysis of the standard contract provisions used by the county that are part of this contract.
1) Punch list items
Unlike a standard contract where punch list items (a list of remaining items to finish) would be identified at substantial completion of the project, the contract provides that punch list items will be completed before substantial completion.  There is also an opportunity for a final punch list of items to be completed before the county grants final acceptance.  These terms are financially favorable to the county, because when punch list items are completed as early as possible, they are less likely to cause problems with facility operations which could have associated costs.  The punch list provisions were added based on experiences with construction of the Shoreline Transfer Station.

2) Established subcontractors and key personnel
The supplemental terms contain a provision that locks the vendor into the identified subcontractors and key personnel.  This is financially favorable to the county as it helps ensure that the experienced team that the county relied on in selecting this vendor remains intact, thereby making successful completion of the project more likely.  The county has sole discretion in approving or rejecting proposed substitutions.  
The terms provide for $100,000 in liquidated damages if the contractor substitutes a subcontractor without the county's prior written consent, or $10,000 for key personnel.  There are a couple potential issues with this liquidated damages provision.  First, if the costs of the substitution (such as delays from bringing the subcontractor up to speed) exceed the liquidated damage amount and are not recovered, then the county could have a net loss from this provision.  Or if the costs are less, the county would have a net gain.  Executive staff have stated that the liquidated damages amount is an amount calculated to cover the maximum potential cost that might reasonably be caused by an unauthorized substitution, and that the contract terms still give the county final authority in whether the subcontractor can be used. 
3) Change in quantities
The supplemental terms provide that if the actual quantity of a bid item with a unit price increases or decreases by more than 25 percent, the price for amounts in excess of the 25 percent have an agreed-upon price.  The 25 percent is modeled after state Department of Transportation contract language.  The likely fiscal impact of this provision is low.  Unit price items only make up approximately six percent of the total ($2.6 million out of $42 million).  Also according to Executive staff, RW Beck, the county's design consultant for the project, indicated that it does not expect to see variations in quantities that exceed 20 percent of the stated quantities.
4) Warranties

General warranties are provided upon substantial completion of each of the second through fourth milestones, instead of at the end of the entire project.  This results in warranties for the earlier milestones expiring sooner than warranties for work done in the later milestones.  The warranty on construction of the transfer building (the second milestone) is two years instead of one year.  Executive staff have stated that the warranties for each milestone do not rely on work performed in later milestones, so the warranties should provide true one year coverage (or two years for the second milestone) of the work it is intended to cover.  
5) Labor harmony

In the interests of labor harmony, the contract has a supplemental term that requires the contractor to use specified union job referral systems to hire workers. The costs of complying with this provision would be added to the contract in a mutually-agreeable amount.
The vendor with the highest RFP score, Lydig Construction, submitted a final price that was $281,773 less than the second-highest scorer, Turner Construction.  If the cost of the labor harmony provision exceeded that amount, Lydig would no longer have the lowest final price.  

Executive staff indicate that there is one electrical subcontractor used by Lydig to which this provision could apply.  Executive staff state that the main impact would be in terms of union versus non-union benefits (prevailing wages are already required).  Executive staff believe that the extra cost associated with this provision will still result in Lydig having the lowest price.  That is, the cost of the provision is not expected to exceed $281,773 which is the difference between Lydig's final price and the second cheapest offer.
The labor harmony provision could theoretically add additional costs if the contractor substituted more subcontractors who do not normally use union labor.  However, the contract provision gives the county "sole discretion" in approving or rejecting proposed substitutions, and additional costs would have to follow the change order approval process outlined in the contract.

Even if costs of this provision cause Lydig to no longer have the lowest final price, negotiated procurement does not require the county to select the lowest bidder.  Lydig's superior score performance across most areas is discussed in the Public Interest section below.  
The labor harmony provision was developed by the Executive with assistance from outside legal counsel.  The language used is similar to language contained in the Brightwater project labor agreement.
6) Honorarium

Each of the three finalists who submitted a complete RFP response was paid a $50,000 honorarium.  The two finalists who do not get the contract will be paid an additional $50,000.  Executive staff indicate that this is a relatively standard practice on complex procurements that require a significant investment of time and resources on the part of the contractor to cover a portion of the finalists' expenses.
Public Interest to Enter into Contract

It is in the public interest for the county to enter into a contract with a vendor for the replacement of the Bow Lake station.  As stated in the Background section above, the project is in accordance with the county's Facilities Master Plan and will provide enhanced waste handling capacity, as well as adding recycling capabilities.

The agreement is consistent with the goal of not only accomplishing construction of the project, but also of ensuring that the facility will remain open for operation during construction to serve customers and maintain revenues to the county. 
A second question is whether it is in the public interest for the county to enter into a contract with Lydig Construction.  This analysis examines the scoring method and scoring results to analyze whether Lydig Construction is the best qualified candidate.

In December 2009, the Executive transmitted a final evaluation criteria list for the RFP for Council approval.  The list became final in January 2010.  The Executive's transmitted evaluation criteria list is included as Attachment 7 to this staff report.  The final criteria and their relative scoring weights is as follows.  It is worth noting that the Executive's evaluation criteria transmittal did not include scoring weights; those were determined by various Executive staff involved in the evaluation process. 
Final Evaluation Criteria 
· Price proposal (30%)
· Level of small contractors and suppliers participation with a 10% minimum goal (10%)
· Technical criteria (60%)
· Current and projected work load
· Safety program
· Environmental protection and mitigation approach
· Staging of materials, equipment and employee parking
· Approach to quality assurance and quality control
· Approach to construction and construction management
· Schedule, ability to construct and complete project in a timely manner
· Coordination of construction activities during on-going facility operations
· Approach to transition from old to new transfer building
· Approach to transition from old to new scale facility
· Approach to contract closeout and warranty administration
There were many teams involved in the scoring process.  A 5-person team that included the Solid Waste operations manager, managing engineer, and three senior project managers including the Bow Lake project manager scored the technical criteria.  Business Development and Contract Compliance in the Office of Strategic Planning and Performance Management (BDCC) evaluated the small contractor and supplier criterion.  RW Beck provided consultation on the criteria scoring.  The overall RFP and best and final offer submittal were evaluated by a 4-person panel consisting of the managing engineer, two of the senior project managers and a representative from the BDCC. 
The final scores of the Best and Final Offer (BAFO) are included as Attachment 8 to this staff report. Lydig Construction received the highest score (892.9 out of 1000).  Turner Construction was 50 points lower, and Hoffman Construction was 117.3 points lower.  Lydig scored highest in 11 of the 13 categories.  It scored second in its approach to transition from the old to new building, and in its commitment to small contractors and suppliers.  Lydig indicated a small contractors and suppliers goal of 25% as did Turner.  Lydig outscored the competition the most on schedule and its coordination of activities during on-going facility operations.  
Lydig Construction also had the lowest final price.  The prices submitted by each proposer with their Best and Final Offer were as follows:


Lydig

$38,557,065


Turner

$38,838,838


Hoffman
$40,681,070

Based on the BAFO scores and employing the evaluation criteria approved by the Council, Lydig Construction was the clear frontrunner.  Even if the Council were to disagree with the 30% weighting of the price proposal, Lydig had the lowest price.  
Legal Review

The Prosecuting Attorney’s Office has reviewed the proposed ordinance and the terms of the supplemental terms and conditions of the contract that differ from the standard county contract.  It should be noted that the contract is not yet finalized, but the proposed ordinance would authorize the Executive to enter into a contract that is in substantially the form of the draft that is attached to the ordinance.
Timing
In order to begin construction on the schedule contemplated within the RFP, the Executive seeks authorization to execute a contract before September 27, 2010.  A public hearing is required.  
REASONABLENESS:

Proposed Ordinance 2010-0424 would allow the Executive to proceed with entering into a contract with a vendor for Phase II of the Bow Lake project.  The facility serves the public interest, the contract terms appear financially favorable to the county, and the Council has previously determined that negotiated procurement is the most advantageous method for awarding a contract for this project.  Therefore, Proposed Ordinance 2010-0424 appears to be a reasonable and prudent policy decision.
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