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SUBJECT

An ordinance establishing a Green Community Initiative in King County and authorizing the King County Executive to sign an interagency cooperation agreement to implement the initiative in King County in partnership with the Washington State Housing Finance Commission.

SUMMARY
Proposed Ordinance 2012-0435 establishes a partnership between King County and the Washington State Finance Commission ("Finance Commission") for the purpose of creating a Green Community Initiative to encourage the issuance of Qualified Energy Conservation Bonds ("QECB") to finance environmentally beneficial projects in King County.  In this partnership, King County would review potential projects to see if they fit “green” criteria and then forward approved projects to the Finance Commission for its review.  The Finance Commission will be responsible for all of the tasks related to financing, including issuing the bonds.  King County will neither have a role in bond issuance nor have any financial obligation for the projects.

SUPPORT OF THE STRATEGIC CLIMATE ACTION PLAN 

Although Proposed Motion 2012-0435 was not identified as a specific action in the Strategic Climate Action Plan ("SCAP"), by increasing opportunities for low interest financing for energy efficiency projects, it supports the following objectives and strategies in the Energy Goal Area of the SCAP:


Objective S.2.2: Partner with residents, businesses, and energy utilities to support local energy-efficiency and renewable energy projects and program choices. 

Strategy A: Encourage, support, and promote the application of sustainable development practices, including energy efficiency and renewable energy, in all private sector development within the county.
BACKGROUND

Background on QECBs and Green Community Programs

A QECB is a bond that enables qualified state, tribal and local government issuers to borrow money at attractive rates to fund energy conservation projects.  A QECB is among the lowest-cost public financing tools because the U.S. Department of Treasury subsidizes the issuer’s borrowing costs.  According to the Finance Commission, this can result in about a 3 percent “buy-down” on current interest rates. 
The 2008 Energy Act provided an $800 million bond cap for QECBs.  The American Recovery Act increased that amount to $3.2 billion.  The money was allocated to state and local governments using a per capita formula.  King County was allocated $12 million and has used almost all of its allocation on CIP Projects.  Less than $150,000 remains in the allocation available to King County.
 
As initially implemented, for each state’s QECB allocation, only 30 percent of the allocation could have been used for private activity.  However, there was no mandate that any of bonding capacity be allocated to private activity.  As adopted, QECBs may only be issued for qualified conservation purposes as defined in section 54D of the U.S. Internal Revenue Code, “Qualified conservation purposes,” which include capital expenditures:
1. To reduce energy consumption in publicly owned buildings by at least 20%.
2. To implement green community programs including the use of grants, loans, or other repayment mechanisms to implement such programs.
3. For rural development (including the production of renewable energy).
4. For certain renewable energy facilities (such as wind, solar, and biomass)
5. For certain mass commuting projects.
As of August 2012 $2.5 billion of the $3.2 billion QECB allocation remains unissued.

The National Association of State Energy Officials speculates QECB authorization has been limited due to a multitude of reasons including: (1) debt aversion on the part of local and state governments, (2) the challenge of achieving 20 percent energy efficiency, (3) complexity of issuing QECBs, (4) the limit on the amount of the allocation that could be used for private projects, and (5) lack of clarity on the rules.  In particular, initially there was very little guidance from the IRS on what constituted a “Green Community” Program.

New IRS Rules Allow for Broadly Defined QECB Green Community Program 

In July 2012, the IRS clarified the rules for QECBs and broadly defined the rules for “Green Communities,” allowing state and local governments to structure a Green Community Program that promotes energy conservation, broadly construed as noted in the following language from the IRS Rule 2012-44: 
The purpose of a green community program is to promote one or more of the purposes of energy conservation, energy efficiency, or environmental conservation initiatives relating to energy consumption, broadly construed.  Eligible program purposes include, among others, promotion of energy savings through retrofitting initiatives for heating, cooling, lighting, water-saving, storm-water reducing, or other efficiency measures; distributed generation initiatives; or transportation initiatives that conserve energy and/or support alternative fuel infrastructure (which may include, for example, improvements to public bicycle paths or mass transit systems).  

The IRS ruling also clarified that under a Green Communities Program, there is no limit to how much of the QECB allocation could be allocated for private projects.  In summary, with the recent IRS ruling, a much broader range of projects can access QECB financing.
King County and the Washington State Housing Finance Commission Create a King County Green Community Initiative

Proposed Ordinance 2012-0435 establishes a partnership between King County and the Washington State Housing Finance Commission to develop and implement a Green Community Initiative to encourage the issuance of QECB to finance environmentally beneficial projects in King County.  In this partnership, DNRP, as the County's administering agent for this program, would review potential projects in King County to see if they fit “green” criteria.  Due to the cost and complexity of issuing QECB bonds, the Finance Commission will require QECB projects be over $1 million. 

As transmitted, the Executive proposes that for projects in incorporated King County, cities will have the opportunity to review a project in its jurisdictions and if a city objects to a project proposal, the project would not be forwarded to the state for further consideration.
  In the agreement, attached as Attachment A to the proposed ordinance, there is no such reciprocal review of projects in unincorporated King County.  As envisioned in the proposed agreement, once “green screened approved” by King County, the applications would be forwarded to the Finance Commission for its analysis and work to complete the bond issuance.  The County's green communities criteria are found on page 5 of the proposed Interagency Agreement (Attachment A to proposed Ordinance 2012-0435).  See Attachment 1 to this staff report.  The revised agreement would make minor changes to these criteria.  The Finance Commission will review projects on a first come, first served basis and be responsible for all of the tasks related to financing, including issuing the bonds.

Under the state’s program, King County would be eligible to apply for financing for its projects.  However, DNRP staff indicated that the Department’s intent is to refrain from applying for such financing of County projects in order to determine the interest of the private sector for this program.  As articulated by Executive staff, one of the goals of the program is to encourage private sector green projects that may not otherwise occur without QECB financing. 

King County is partnering with the Finance Commission because King County has already used up its allocation of QECB funding.  This Green Community initiative will allow the Finance Commission to use the state's allocation of QECB funding (and allocations it gets from other local governments in the state)
 for a broader pool of projects.  The Finance Commission currently has approximately $16 million in unallocated QECB financing authority.  Of that amount, $6 million is anticipated to be allocated to cities with energy efficiency projects scheduled in the coming months.  The Finance Commission is in the process of contacting other local jurisdictions to see if they would transfer their unused QECB allocation to the Finance Commission’s Sustainable Energy Trust program.  This could result in up to $20 million more available in QECB bonding authority for Green Community projects in King County.  However, it is important to note that the Housing Finance Commission is not setting aside a specific amount of its QECB authority to be used for the King County Green Community program. 
ANALYSIS
Below is an overview of the substantive issues regarding reviewed Proposed Ordinance 2012-0435 and the proposed agreement (Attachment A).  The agreement was also reviewed by the Prosecuting Attorney’s Office and the Council’s legal counsel.  The issues raised by Council staffs' analysis have been addressed in an amendment and revised agreement.  See Attachment 3. 
1. Consultation with cities.  As proposed, if King County receives notification of non-support by a city in which the project will occur, the project will not be forwarded to the Finance Committee by the County.  There are no timelines proposed for the city review and no criteria necessary for a city to “veto” to a project in its jurisdiction.  As noted above, there is no notification required for projects in unincorporated King County.  In discussions with Council staff, DNRP has suggested allowing cities 14 days to review a project and object.  The revised agreement
 incorporates this concept.  However, DNRP is only required to consider the concerns of the city, rather than providing for a city to have “veto” authority for a project at this early stage in the process.  The notification provision has also been modified so that this same right is extended to the County Executive for projects proposed for unincorporated King County.  For example, if a private project is proposed for unincorporated King County, DNRP will notify the Executive of this County project and the Executive has 14 days to advise DNRP of the County's concerns regarding the use of this financing mechanism for the proposed project.
2. Providing sufficient time for interested parties to learn about this initiative. 
It is possible there will be more requests for financing than financing available.  In order to avoid a scenario where only those already familiar with this initiative get access to the financing, DNRP has proposed amending the ordinance to allow for a 60 delay period in accepting applications after the legislation takes effect.  This would allow time for DNRP to conduct outreach efforts, to ensure that interested parties have the same opportunity to apply.  

3. Administrative costs and demand for the program are not well known at this time.  
This is a new program, so it is difficult to assess how many projects will apply, the complexity of those projects, and the amount of county staff time required.  As noted earlier in this staff report, if there is limited demand from private projects for this financing, the County will likely want to take advantage of this financing and submit its own eligible projects for consideration under the Green Community initiative.  The revised agreement clarifies that the County is not precluded from applying for this financing.

Additionally, Amendment 1 also requires the Executive to report back at the end of one year on the demand for the program and the amount of time spent by County staff on this initiative.  The report should also identify any eligible King County government projects that could apply for this financing.

4. Legal issues.  The Council’s legal counsel has reviewed the agreement and recommends the addition of language to clarify that the County’s “green” approval does not constitute approval of any permit or other approval required by law for the proposed project and that the project applicant remains responsible for IRS compliance.  In addition, the Council’s legal counsel also recommends the addition of a no third-party beneficiary clause which should be standard in this type of agreement.

5. Identifying best projects for environmental benefits.  There are many different types of projects that could the County’s definition of Green Communities.  This program will be most successful if projects that receive financing are those that deliver the greatest environmental benefit.  The committee may wish to consider requesting DNRP identify those types projects that generate the greatest environment benefit and making that information available to the applicants.  (Such a requirement is not included in Amendment 1.)
6. Increasing the minimum project size to reflect the Finance Commission QECB thresholds.  Due to the complexity and cost of issuing QECB financing, the Finance Commission will not issue QECB financing to projects less than $1 million.  Thus, DNRP and the Finance Commission recommend changing the application criteria from $10,000 to $1 million.  This change is also included in the revised agreement.

7. Various language changes need to clarify the application process.  Council and DNRP staff have identified several instances in the agreement and its Exhibit A where the language should be clarified to better explain the application process.  They are not substantive edits but are included in both the Amendment 1 as well as in the revised agreement.
FISCAL NOTE

At the request of Council staff, DNRP prepared a fiscal note that estimates Executive staff will spend five hours per application and that there will be about eight applications in 2013 and three applications in 2014 and 2015 for a total project cost of $7,000 in staff time.  The agreement with the Finance Commission allows for DNRP to charge applicants an administrative fee, but DNRP has said it will not do so. 

King County will not issue bonds or have any financial obligation for the projects.

ATTACHMENTS

1. Proposed Ordinance 2012-0435 with attachment

2. Fiscal note

3. Amendment 1 and Attachment A (revised agreement) 
4. Title Amendment (T1)

� King County has received QECB financing totaling $11,898,758 for the following projects: Earlington HVAC & roof Replacement ($2,825,000); North Transit Base HVAC Replacement ($3,000,000); King County Correctional Facility HVAC ($3,036,879); and South Treatment Plant Pump Project ($3,036,879). 





� As reported by the Energy Programs Consortium.


�Regarding the notification of cities, the language in Exhibit A to the proposed agreement states: “The Executive or top administrative official for a governing city will be offered the opportunity to review and provide a letter of support for application in their jurisdiction, before the application will be considered by King County.”  In addition, section 3.3 of the proposed agreement states: “For projects located within incorporated areas of King County, the governing city’s consent, or absence of objection, will be an additional criterion for eligibility.  Should a city object in writing to a project proposal within its corporate limits, the County will not prepare a written acknowledgment that the criteria have been satisfied.”


� If a local government does not anticipate using its QECB allocation, it can be released to the Finance Commission.


� The revised agreement will be Attachment A to the Amendment 1.  Final corrections are still being.  The revised agreement will be handed out at committee.  
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