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SUBJECT

An ordinance relating to the siting of recreational marijuana businesses.


SUMMARY

The proposed substitute ordinance modifies King County building codes and development regulations for the siting of recreational marijuana businesses licensed by Washington State Liquor Control Board (LCB).  Recreational marijuana businesses would be allowed as follows:

Production

· Outdoor and greenhouse growing would be allowed in the Agricultural (A) zone as a permitted use up to 10,000 square feet.
· Outdoor and greenhouse growing would be allowed in the Rural Area (RA) zone as a permitted use up to 10,000 square feet and as a conditional use up to 30,000 square feet.
· Indoor growing would be allowed in the Community Business (CB) and Regional Business (RB), and the Urban Reserve (UR) zone on Redmond Ridge only, as a permitted use up to 10,000 square feet and as a conditional use up to 30,000 square feet.
· Indoor growing would be allowed in the Industrial (I) zone as a permitted use up to 30,000 square feet.
Processing

· Light processing as an accessory use to production would be allowed in the A and RA zones as a permitted use up to 10,000 square feet.
· Light processing would be allowed in the CB and RB zones outside of the urban growth area as a permitted use up to 10,000 square feet and as a conditional use up to 30,000 square feet.
· Processing would be allowed in the CB and RB zones, and UR zone (on Redmond Ridge only)) inside of the urban growth area as a permitted use up to 10,000 square feet and as a conditional use up to 30,000 square feet.
· Processing would be allowed in the I zone as a permitted use up to 30,000 square feet.
Retail
· Retail sales would be allowed in the CB and RB zones as a permitted use up to 5,000 square feet.

BACKGROUND   

Medical Marijuana

In 1998, voters in Washington joined voters in several other states to legalize “medical marijuana” with the passage of Initiative 692.  The initiative limited criminal penalties on the use, possession, and cultivation of marijuana by patients who possess "valid documentation" from their physician or medical professional affirming that he or she suffers from a debilitating condition and that the "potential benefits of the medical use of marijuana would likely outweigh the health risks."  As this initiative was implemented, many areas of concern arose that had not been adequately addressed in the original measure.  

In 2011, the legislature adopted ESSB 5073 that would have addressed these concerns by developing a framework for regulating medical marijuana dispensaries and establishing a statewide registry of patients with valid authorizations.  The Governor choose to veto significant portions of the statute, primarily those that would have regulated the sellers and users, while leaving intact several elements of the bill that became law.  

These elements have been interpreted by the courts to allow the establishment of “collective gardens” that have evolved into unregulated marijuana dispensaries.  Further, while the law establishes the rights of those with authorization to use medical marijuana, the mechanisms that would have allowed law enforcement to validate authorizations were also vetoed.  Initiative 502 (I-502) makes no changes to the state’s medical marijuana laws.  Consequently, there are still several areas of concern related to the medical marijuana “industry” that remain unresolved and will not be resolved through this proposed legislation.



Recreational Marijuana - Initiative 502

I-502[footnoteRef:1] amends Washington's controlled substances statutes to allow adults, age 21 and over, to purchase, possess, and use small amounts of marijuana.  It also establishes the means for regulating the production, processing, sales, and taxing of marijuana.  I-502 made no changes to the state’s medical marijuana laws.   [1:  The cultivation, transport, sale, and possession of marijuana remains a federal crime.  State officials have met with federal representatives to describe the state’s plans for implementing a “well-regulated” system that allows recreational use of the drug, while taking significant measures to limit its availability to youth, and to provide sources of funding for the prevention of abuse.  The federal government continues to observe the implementation of I-502 and does not have any current plans to intercede in its implementation
] 


The Initiative included a requirement that the Washington State Liquor Control Board (LCB) develop rules governing a system to license and regulate marijuana producers, processors, retailers, and possession for persons over the age of 21.  The LCB) has adopted final regulatory process for the state.  

In order to provide comprehensive comments during the state’s rule-making process, the county assembled an inter-branch team to review the draft rules and prepare comments.  Representatives of the inter-branch team have provided briefings on this issue to the Law and Justice Committees, as well as, to the King County Board of Health.

Licenses Required 

I-502 requires that each producer, processor, and retailer apply for a license and requires a separate application and license for every location.  The measure sets a $250 application fee for each type of license and an annual $1,000 fee for issuance and renewal of the licenses.  

Licenses can only be issued to individuals (or groups where all members meet state requirements) that are over 21 years old and have legally resided in Washington for three months prior to applying.  The LCB is allowed to consider criminal history of applicants, but it will be up to the LCB to establish how applicant criminal history will be used. The manager/operators for each license must also meet all of the state requirements of age, residency and criminal history.  

Retail License Allocations

In addition to requiring a license, the LCB rules have determined, in consultation with the Office of Financial Management (OFM), the maximum number of retail outlets that may be licensed in each county.  

The number of retail locations was determined using a formula that distributes the number of locations proportionate to the most populous cities within each county.  See the allocation below.   Staff would note that 11 retail licenses allocated for the “At Large” category, includes unincorporated King County and the 24 cities that are not specifically allocated a certain number of retail licenses.

	Jurisdiction
	Population
	 Allocation

	King County (entire)
	1,931,249
	 61

	At Large
	325,000
	11

	Auburn (part)
	62,761
	2

	Bellevue
	122,363
	4

	Burien
	33,313
	1

	Des Moines
	29,673
	1

	Federal Way
	89,306
	3

	Issaquah
	30,434
	1

	Kent
	92,411
	3

	Kirkland
	48,787
	2

	Maple Valley
	22,684
	1

	Mercer Island
	22,699
	1

	Redmond
	54,144
	2

	Renton
	90,927
	3

	Sammamish
	45,780
	1

	SeaTac
	26,909
	1

	Seattle
	608,660
	21

	Shoreline
	53,007
	2

	Tukwila
	19,107
	1



In response to a Committee question as to how these 11 licenses would be allocated by the state to the “At-Large” jurisdictions, Council staff found that the state would:
· Likely not allow a concentration of the licenses in any single jurisdiction, due to concerns about the social impact of concentration.  For instance, if 20 applications were requested in a particular area, the state would use a lottery for those 20 applications in order to issue one license.
· In the event that less than 11 licenses are issued to the “At-Large” jurisdictions, use a lottery system to allow the unissued license to be used in other jurisdictions. 

Buffers

I-502 prohibits licenses within 1,000 feet (the shortest distance as measured from property line to property line) of a:
· School, 
· Playground, 
· Recreation center or facility, 
· Child care center, 
· Public park, 
· Public transit center, 
· Library, or 
· Game arcade accessible by patrons under 21 years old.  


Unincorporated Land Available for Marijuana Uses

The following table shows the amounts available for each zoning category:

	Total Acreage/Parcels Qualifying for Marijuana Related Uses

	
Zone
	Acres
	Number of Parcels

	Agriculture - A
	32126.77
	222

	Rural Area - RA
	130196.87
	2474

	Community Business - CB
	160
	124

	Regional Business - RB
	13.65
	7

	Industrial - I
	850
	50

	Urban Reserve – UR (Redmond Ridge only)
	1620.05
	21



Zoning Requirements

The LCB did not specifically set out any zoning-related rules.  Local jurisdictions may adopt zoning regulations related to marijuana businesses.  The LCB will take into consideration existing local land use and zoning in reviewing license applications, but the state has noted that local attempts at overly restrictive zoning for LCB-licensed marijuana establishments will likely be preempted by state law.  

Timeline for County Action

I-502 has directed the following timeline for license applications:
· November 16 - rules go into effect 
· November 18 - begin accepting applications for all license types 
· November 20 - begin processing applications for all license types (30-day window) 
· December 19 - 30-day window closes for producer, processor and retailer license applications

Application of Buffer Requirements for License Renewals

I-502 rules require that each producer, processor, and retailer apply for a license and requires a separate application and license for every location and sets a $250 application fee for each type of license at a new location and an annual $1,000 fee for renewal of the licenses.  

Licenses must be renewed annually.  The Committee inquired as to whether or not the 1,000’ buffer required by the state would be applicable to a license renewal application, in the event that a “protected” use has been established within the buffer during the effective period of the license subject to renewal.  Council staff has been advised that  the buffer would not apply to the renewal of licenses.

Statewide Limit on Marijuana Production Acreage

I-502 has set the total amount of space (statewide) that may be used for the growing of recreational marijuana at two million square feet.  The limit equates to approximately 46 acres.  NOTE:  At this point, it is not clear as to when the state will actually begin issuing licenses, although most indications are that it would be sometime in mid-January.  

Until such time that the County has adopted zoning rules related to recreational marijuana, the state will only consider consistency with its state rules in their determination of which license applications to approve.   Council staff believes it is in the best interest to act quickly, if the County wishes its concerns and regulations regarding marijuana uses to be considered by the state in their review of license applications.  To that end, staff published, immediately upon receipt of the proposed legislation, the required 30-day notice for a December 2, 2013 public hearing. 

ANALYSIS

Medical Marijuana

Medical marijuana businesses (i.e. collective gardens) have proliferated over the past six years, in many state jurisdictions including King County and its cities.  The proposed legislation is silent on medical marijuana, and such businesses would continue to be governed by current County codes. 

Staff would note that a legislative task force was created to report to the Legislature by December 1, 2013, regarding options for creating a regulatory framework for medical marijuana.  The WSLCB and two other state agencies have released draft recommendations for integrating the medical and recreational marijuana systems and will be making final recommendations to the Legislature prior to the 2014 session.  An adjustment to the County regulatory framework may be necessary as the state effort evolves.

I-502 Implementation

Reliance on state LCB licensing provisions 

The proposed legislation indicates a substantial reliance upon the state licensing provisions in the regards to the following:

Setbacks – The proposed legislation does not establish buffers, but rather is silent and relies on the LCD buffers (i.e. the 1,000 foot distance between property lines of a parcel containing a marijuana use and a parcel containing a use wherein people under age 21 could congregate).

Definitions – The proposed legislation relies on the definition from RCW 69.50.101 for marijuana, recreational marijuana retailers, processors and producers.

County-specific provisions 

The proposed legislation contains a number of standards on which the state licensing provisions are silent:

Definition of processor – The proposed ordinance creates two tiers of processing to differentiate between light processing of marijuana for the purpose of transport and the more complex processing that is used to create a final product.

Definition of marijuana greenhouse – The proposed ordinance creates a definition for marijuana greenhouse that specifies that it be a “structure with a glass or rigid plastic roof and glass or rigid plastic walls”.  This is to:
· Differentiate from the LCB rules that define outdoor growing to include temporary , non-structural greenhouses, such as inflatable or those made of plastic sheeting and tubes, and
· Ensure that security measures are effective, which would not be the case if the greenhouse are not made with ridged walls and roofs. 

Review Process – I-502 is silent on the issue of the review process that local jurisdictions use to review applications for a marijuana business.  The proposed ordinance in several instances uses a size threshold to determine the review process (i.e. either permitted outright versus requiring a conditional use permit).    

A conditional use permit is intended to weigh a larger proposal against its compatibility with surrounding land uses.   The view is that a small marijuana-related business is likely to have fewer impacts while larger commercial scale operations are likely to have greater impact, and a conditional use permit would allow community input and an opportunity to tailor conditions to specific circumstances.  This is a change from an earlier proposal to require a conditional use permit for all marijuana-related businesses.  

Redmond Ridge – The proposed ordinance would allow marijuana business in the Urban Reserve – UR – zone, if located on the Redmond Ridge UPD.  This UPD has UR zoning, on which a specific development agreement was adopted to guide specific land uses on these UR-zoned lands.  Staff would note that the Redmond Ridge development agreement ultimately governs what uses would be allowed on those UR-zoned lands.

Exclusion from Neighborhood Business (NB) zone - In response to comments received during the public comment period, marijuana-related businesses are excluded from the NB zone, which recognizes historic commercial areas and is intended to provide convenient daily retail and personal services for a limited service area.
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