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	February 5, 2013

	Invited:
	Harry Reinert, Department of Permitting and Environmental Review


SUBJECT

Proposed ordinance amending the provisions of several King County Code titles relating to development of land.
BACKGROUND  

King County development regulations fall into the following few broad categories: surface water management, building and fire codes, land segregation (subdivisions, short subdivisions, binding site plans, and boundary line adjustments), permitting and zoning, clearing and grading, and environmental protections (critical areas and shorelines).  
Please see January 15, 2013 staff report (Attachment 2) for more detailed descriptions of the various code titles.

SUMMARY  

The proposed ordinance modifies a number of the King County regulations.  Please see January 15, 2013 staff report (Attachment 2) for an overview of the key proposed modifications.

A table outlining all of the modifications in the executive-proposed ordinance is included as Attachment 1 of this staff report.  This table has been revised with bolding those key changes described in the January 15, 2013 staff report to highlight the substantive modifications, as requested by the Chair.

During the January 15, 2013 committee briefing on this legislation, Council staff reported that comments and questions had recently been received from Council personal staff and requested that no action be taken by the committee at that meeting, in order to provide opportunity to respond to the issues raised.  

ANALYSIS

Over the ensuing weeks, the many questions and concerns were addressed.  As a result of discussions with Executive staff and to address clarifications requested by members and resolve emerging issues, several specific changes to the proposed ordinance have been prepared for consideration.  Below is the synopsis of the issues raised and addressed over the last three weeks.  
Resolved Issues (Amendment 1) 
· Technical changes (Sections 14, 26, 43 and 44) - Updating sections to comport with amendments made to these code sections as part of the 2012 Comprehensive Plan update (affects Sections 14, 26, 43, and 44). Proposed Ordinance 2012-0441 was transmitted before the adoption of the final version of development regulation amendments made as part of the Comprehensive Plan update. As a result four sections in the proposed ordinance do not reflect the adopted version of the specific code section.  
· In-water Heat Exchangers (affects Section 43) – This issue is brought forward by Councilmembers Hague and Dunn to address an apparent inconsistency with other regulatory agencies regarding the placement of heat exchangers in the shoreline.  A DPER code interpretation concludes that heat exchangers are not allowed in the shoreline; whereas the Corps of Engineers and other municipalities with shoreline jurisdictions do allow them.  Working with Executive staff to develop appropriate language, the revision would allow the placement of heat exchanger components within the wetland, aquatic area and channel migration areas, subject to the following conditions:
“Only for single detached dwelling unit on a lake twenty acres or larger and only as follows:


    a.  the heat exchanger must be a closed loop system that does not draw water from or discharge to the lake;


    b.  the lake bed shall not be disturbed, except as required by the county or a state or federal agency to mitigate for impacts of the heat exchanger;  

    c.  the in-water portion of system is only allowed where water depth exceeds six feet; and


    d.  system structural support for the heat exchanger piping shall be attached to an existing dock or pier or be attached to a new structure that meets the requirements of K.C.C. 21A.25.180.”
· Agricultural Ditch Assistance Program (affects Sections 6 and 43 and adds two new ordinance sections) – Executive staff requested further amendment to the proposed ordinance to address procedural difficulties faced by farmers in obtaining permission to maintain agricultural ditches.  The new revisions would implement a program, developed together with the Washington Department of Fish and Wildlife ("WDFW"), the Agricultural Community, the Department of Ecology, and others, that allows farmers to maintain their agricultural ditches and waterways in an economical manner while maintaining protection of the environment.  One element of the program is the consolidation of permitting into one permit process.  Most of these projects require approval from WDFW through their permitting process.  The Executive has proposed code amendments to allow maintenance of agricultural waterways under the King County program without the need for a King County clearing and grading permit when the projects in the program obtain a WDFW permit.
· Effective Date for SMP-related codes (affects Sections (45, 46, 47, 53, 54, 56 and 58, and adds two new ordinance sections) – Executive staff requested further clarification as to when the standards of the proposed ordinance may become applicable to areas within the state shoreline jurisdiction because some of the code revisions contained in the proposed ordinance require the state Department of Ecology's approval, as they are implementing the County Shoreline Master Program ("SMP").  A new effective date section is included in Amendment 1.  It specifies the sections in the proposed ordinance that require prior Ecology approval before they become effective as to lands covered by the SMP.
     
· Temporary Farm Worker Housing (affects Section 51) – As a result of a request for clarification by Councilmember Lambert, the Executive included new lead-in text to clarify that standards for temporary farm worker housing within the floodplain apply only when standards for permanent housing and structures cannot be met.
· Farm Management Plans (affects Section 44) – The Executive proposal was to delete a listing of specific contents for a farm management plan and to call out the requirements through the public rule process.  It was determined that a better course of action would be to retain the current code requirements and then amend the code once consensus on the new standards is reached through the public rule process. 
· Floodplain Standards for Compensatory Storage (affects Section 51) – The Executive proposal was to delete a current option of providing off-site compensatory storage for floodwater through the use of a compensatory storage bank.  No such bank has been created and the likelihood of such a bank in the future was in question.  Nevertheless, the option is still conceptually sound and consensus was reached that it was appropriate to retain the option. 
Outstanding Issues (Amendments 2 through 5) 

2. Definition of “Grading” (affects Section 51) – The Executive has requested a revision to the definition of “grading” and adding a new definition of “land disturbing activity” to address a proposal to remove and replace a substantial amount of paved surface without a permit review that would ensure compliance with County stormwater and federal NPDES requirements.  
Amendment 2 - retains the current code definition for “grading”

3. Amendment 3 - At the time of the printing of this staff report, this amendment was withdrawn. 
4. Farm Access Roads (affects Section 6) – The code currently allows farm access roads to be constructed in accord with an approved farm management plan or with best management practices of the National Resource Conservation Service (“NCRS”).  The Executive proposal would require such roads to be constructed in accord with public rules to be developed by KCDNRP.
Amendment 4 - would require compliance with a farm management plan only and deletes the reference to the NCRS best management practices because these do not exist.

5. Mining Operations Periodic Review (affects Section 42) – The Executive proposal revises provisions under which the permit and operating conditions of a mining operation may be modified during the periodic review process.  The mining industry has raised concerns about the specific code revisions.  
Amendment 5 - would retain the existing code language and allow the Executive staff an opportunity to work with industry representatives to develop consensus changes to these regulations.  
ATTACHMENTS
1. Summary of Modifications (dated 2/05/13)

2. TREE staff report (dated January 15, 2013) with attached Proposed Ordinance 2012-0441

3. Summary of Amendments (dated 2/05/13)

4. Amendment 1 (Phillips) 
5. Amendment 2 (Lambert) 

6. Amendment 4 (Lambert) 

7. Amendment 5 (Lambert)

8. Title Amendment (if Amendment 1 passes) 

� "[W]ater areas of the state, including reservoirs, and their associated shorelands, together with the lands underlying them; except (i) shorelines of statewide significance; (ii) shorelines on segments of streams upstream of a point where the mean annual flow is twenty cubic feet per second or less and the wetlands associated with such upstream segments; and (iii) shorelines on lakes less than twenty acres in size and wetlands associated with such small lakes[.]"  RCW 90.58.030(2)(e).
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