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Metropolitan King County Council

Utilities Committee

STAFF REPORT

	Agenda Item:
	3
	Name:
	Peggy Dorothy

	Proposed No.:
	2003-0319
	Date:
	July 22, 2003

	Attending:
	Mark Buscher, Project Manager, Solid Waste Division, King County Department of Natural Resources and Parks

Dennis Bollinger, Vice President, Energy Developments Inc (EDI)


SUBJECT:  An Ordinance determining that unique circumstances exist that make a negotiated direct sale of the landfill gas generated at the Cedar Hills regional landfill in the best interests of the public and authorizing the county executive to enter into contracts with respect to the sale of the landfill gas.
SUMMARY  

Proposed Ordinance 2003-0319 would issue a finding by the council that a direct sale of surplus landfill gas generated at Cedar Hills landfill to Bio Energy for the purpose of generating electricity would be in the best interests of the public.  Proposed Ordinance 2003-0319 also would authorize the executive to enter into a three-part agreement with Bio Energy (a subsidiary of EDI) for the sale of landfill gas.  The agreement consists of:

· Gas Sales Agreement, which sets the terms for the purchase and sale of landfill gas, including the price Bio Energy will pay for the landfill gas;

· Project Development Agreement setting out the terms for Bio Energy’s development, construction and operation of a landfill gas to energy plant and the county’s operation of the landfill and landfill gas collection system; and

· Site Lease for the property on which the landfill gas to energy plant will be built.

There is also a stand alone definitions document that contains all the defined terms used in the agreements.  The reason for the stand alone definitions is to ensure that any defined term has the same meaning in all three agreements.

King County Code Section 4.56.080 requires the council to approve, by motion, any sale of county property valued at over $10,000 which has been declared as surplus to the county’s needs.  The code requires surplus property to be sold to the highest responsible bidder at public auction or by sealed bid except that the Code allows the direct sale of surplus property to another party when the county council, by ordinance, has determined that unique circumstances make a negotiated direct sale in the best interests of the public.

BACKGROUND  
Management of Landfill Gas
As solid waste decomposes, it produces landfill gas.  The solid waste buried at the Cedar Hills landfill generates approximately 13 million cubic feet of landfill gases per day.  Landfill gas is comprised of fifty to sixty percent methane, forty to fifty percent carbon monoxide and less than one percent hydrogen, oxygen, nitrogen and other trace gases.  Because of health, safety and environmental concerns, the county is responsible for managing the landfill gas produced by Cedar Hills.  

Up to this time, the Solid Waste Division has managed the gas by collecting it and burning in four high-temperature flares at the landfill.  Collection and burning of landfill gas costs the Division approximately $80,000 per year.  If utilized to produce electricity instead of being burned in the flares, the gas from Cedar Hills is capable of generating 22 to 26 megawatts of electricity, enough to serve 16,000 homes. 
Policy Basis

The county has been interested in finding beneficial uses for landfill gas generated at the Cedar Hills landfill for a number of years.  In 1992, the county council approved Motion 8591 which

· Declared that the methane gas produced at Cedar Hills Landfill is surplus;

· Authorized the executive to issue a Request for Proposal (RFP) to solicit proposals to convert the landfill gas into electricity;

· Subjected final selection of the purchaser/lessee and the resulting contract/lease from the RFP to the review and approval of the council; and

· Required that income earned from the project be used solely for mitigation impacts related to the Cedar Hills landfill.

The 2001 Comprehensive Solid Waste Management Plan contains policy direction to utilize landfill gas generated at the landfill.  Policy No. WRR-39 states:

“The county should work to convert landfill gas, a valuable green resource, into a marketable energy product as soon as possible.”

In 2003, the council adopted Motion No. 11712 setting energy policies for the county.  These policies direct the county to:

· Promote and expedite projects and operational initiatives at department of natural resources and parks facilities that leverage the energy potential of its waste streams to increase revenues, reduce operating costs and capture untapped energy resources from the county’s waste streams in an environmentally responsible manner; and

· Leverage the energy value of methane gas within existing and future county waste streams to provide a cost-effective source of either electricity or natural gas, or both, while improving air emissions, water quality and fish and wildlife habitat.

Request for Proposals

In October 2001, the King County Solid Waste Division issued an RFP No. P13010P requesting proposals from purchasers interested in entering into a long-term sales contract to purchase landfill gas generated at the Cedar Hills Landfill as a fuel source for electricity generation or other energy production.  The RFP gave potential landfill gas purchasers two options:
Option 1: Transport the LFG off the Landfill for energy generation purposes; or 
Option 2: Utilize the purchased LFG on the Landfill site for the generation of electricity.  
Under Option 2, the Purchaser would be responsible for the design, permitting, construction, operation, maintenance, decommissioning, and site restoration work for a landfill gas to energy power plant, including all treatment and other work necessary to meet environmental and power generation requirements, on property made available at the Cedar Hills Regional Landfill. 
The Division received six proposals in response to the RFP.  After technical review, the Division determined that three of the responses were technically responsive and viable projects.  Of these three, the Division chose a proposal for Option 2 from EDI, an Australian company, and Bio Energy, a United States branch of EDI.   
The EDI proposal calls for Bio Energy to build, own and operate an energy producing plant on approximately two acres that Bio Energy will lease from the county located roughly in the middle of the Cedar Hills Landfill.  Bio Energy will buy landfill gas from the county and use the landfill gas to power gas turbines and one steam boiler to produce approximately 26 megawatts of electricity.  Bio Energy will then sell the electricity on the energy market.  
ANALYSIS

Under the agreement with Bio Energy, summarized in more detail in Attachment 1 to this staff report, Bio Energy will build, own and operate a power generation plant that utilizes all the landfill gas generated at Cedar Hills to generate electricity.  Bio Energy will own the generated electricity and be responsible for connecting to the power grid and selling the energy it produces.  The Solid Waste Division will not own the facility or participate in constructing or operating the facility.  The Division is required to move the existing North Flare to a location closer to the proposed location of the plant, but Bio Energy will contribute $200,000 toward the cost of moving the North Flare.

There are no provisions in the agreement for the county to receive the electricity produced at the plant except that Bio Energy will transmit to the Division, free of charge, the electricity required to operate the landfill gas collection system at the landfill.  This will result in savings to the Division of approximately $80,000 per year (based on actual 2002 expenditures) in energy costs related to operating the gas collection system.  The Division will receive approximately $400,000 per year in revenue from the sale of landfill gas to Bio Energy, based on projections of landfill gas volumes and the minimum price to be paid for the landfill gas generated.  The income is based on a guaranteed rate for the landfill gas and will not fluctuate with energy prices on the open market.  The Division’s revenue from the project could increase under certain circumstances allowing the Division to share in higher profits resulting from improved market conditions.  
The agreements require that Bio Energy construct and operate the generating plant in a manner that will meet or exceed environmental, health and safety requirements.  Bio Energy has decided on a plant location close to the center of the landfill.  This location will utilize the walls of the landfill itself to reduce potential noise and light impacts to neighboring residents.
The Division will maintain sole responsibility for operating the landfill and the landfill gas collection system.  Bio Energy is prohibited from interfering with management of the landfill and from collecting landfill gas from the landfill on its own.  Bio Energy must accept delivery of the gas from the Division directly.  

The Division also makes no guarantees about how long it will operate the landfill.  The Division is not required to operate the landfill until it reaches its permitted capacity, though the county is required to maintain the landfill gas collection system even if the landfill closes prior to reaching its capacity.

PROPOSED ORDINANCE

To authorize the direct sale of the landfill gas generated at the Cedar Hills landfill to Bio Energy, the council must have determined that the gas is surplus property and must make a finding under K.C.C. 4.56.080 that unique circumstances exist that make a negotiated direct sale of the gas in the best interests of the public.  

Under Motion 8591, the council has already declared that the methane gas produced at Cedar Hills Landfill is surplus. Proposed Ordinance 2003-0319 would complete this process by making the required finding that unique circumstances exist to make the sale of the gas in the best interests of the public.  The unique circumstances include the following:

· Beneficial use of landfill gas will reduce the amount of gas that needs to be destroyed through flaring.

· The unique nature of landfill gas and the complexity of converting landfill gas to energy make it in the best interests of the public to negotiate a direct sale rather than a sale to the highest responsible bidder.

· Factors such as the purchaser’s safety and environmental record, proposed technology for generating electricity and potential for obtaining tax credits and other benefits are important in determining the most advantageous transaction for the public.

· The county identified the purchaser through a competitive RFP process that generated six proposals.

The Proposed Ordinance would also authorize the executive to complete the transaction with Bio Energy by signing the gas sales agreement, the project development agreement and the lease agreement.

AMENDMENT
An amendment is required to make some technical corrections to the proposed ordinance.  First, the amendment would insert a reference to the King County Code section to make it completely clear that the finding of unique circumstances is intended to satisfy the requirements of KCC 4.56.080.  In addition, the proposed ordinance left blanks in reference to the Attachments to the legislation.  The amendment would fill in the blanks with the appropriate references.  Neither change would alter the substance of the proposed ordinance.
ATTACHMENTS
1. Summary of Agreements Between Bio Energy and King County
2. Proposed Ordinance 2003-0319 (without attachments).

3. Amendment 1 to Proposed Ordinance 2003-0319. 
4. Transmittal Letter dated July 3, 2003.
ATTACHMENT 1
SUMMARY OF AGREEMENTS BETWEEN 
BIO ENERGY AND KING COUNTY 
The Solid Waste Division has completed contract negotiations with Bio Energy and reached an agreement package consisting of three agreements.  Under these Agreements, Bio Energy and the Division agree as follows:

Purchase of Landfill Gas
· During start up of the landfill gas to energy generating plant, the Division agrees to sell and Bio Energy agrees to buy enough landfill gas for Bio Energy to conduct testing, start-up and commissioning activities at the plant.
· Once the plant is commissioned and begins operation, the Division agrees to sell and Bio Energy agrees to buy all landfill gas generated at Cedar Hills and delivered by the county to Bio Energy, except
· Any landfill gas that has to be flared during scheduled and emergency plant shutdowns and

· Any landfill gas burned at the plant’s own flare.

· The minimum price to be paid by Bio Energy for the landfill gas is $.154 per million british thermal units
 (MMBTU).  The price can be permanently adjusted upward after one year of plant operation based on a formula evaluating the actual capital cost of the facility, financing costs, and electricity sales revenues.
· The agreement provides that the Division will collect landfill gas and deliver it to an agreed upon delivery point.  Bio Energy will take delivery of collected gas at the delivery point and use the gas for its energy plant.  The Division maintains ownership of and responsibility for the gas up to the time at which the Division delivers the gas to the delivery point, at which time Bio Energy take ownership and responsibility for the gas.

· Bio Energy must supply the electricity required to run the entire landfill gas collection system, including the gas flare that will remain as backup to the plant.  Bio Energy makes no warranties about the quality or quantity of electricity it delivers to the county and will deliver electricity while the plant is operating and not during scheduled or unscheduled plant shutdowns.
· The Division makes no promise or warranty as to the quality or quantity of landfill gas delivered to Bio Energy.  
Construction and Operation of Landfill Gas to Energy Plant

· Bio Energy is completely responsible for the capital and operating costs of the electric power plant.  Bio Energy must obtain all permits for the project and must operate the plant for at least 90 percent of the days in any calendar year for at least 15 years after construction. Bio Energy must restore the landfill site to its original condition once plant operations conclude.
· The Division is required to move its North Flare Station to a point close to the energy plant.  The Division is responsible for maintaining the North Flare Station and operating it when Bio Energy’s power plant is down for maintenance, mechanical failure, or failure of the electricity grid.  Bio Energy agrees to pay $200,000 toward the cost of relocating the North Flare Station.
· The Division must receive and manage Bio Energy’s wastewater and condensate, so long as the condensate contains no constituents or pollution that would cause the county to violate the Division’s wastewater discharge permit.

· The Division retains sole responsibility for the operation and expansion of the landfill gas collection system and for the operation of the landfill itself.  Bio Energy has no right to any minerals, oil or natural gas from the landfill other than the landfill gas delivered by the Division to Bio Energy.  Bio Energy is specifically prohibited from drilling in the landfill or collecting landfill gas from the landfill itself.
General Terms and Conditions

· Bio Energy must meet or exceed all environmental and permit requirements both for construction and for operation of the energy plant.

· Bio Energy agrees to obtain a $2 million letter of credit naming the county as beneficiary.  The county can draw on this letter of credit in the event that Bio Energy fails to make any of the payments it is required to make, including payment of restoration costs, payment for gas sales, or termination payments.
· Bio Energy is also required to maintain minimum insurance coverage of $10 million for general liability and $10 million for pollution liability, in addition to workers compensation, auto and property insurance.

· The parties agree to keep proprietary information confidential.

· The contract contains a mechanism for resolving conflicts which includes hiring a technical expert to review and provide expert advice as to the matters under disagreement.

· The agreement provides for termination of the agreements under particular circumstances, such as failure of the parties to carry out their agreements after reasonable opportunity to fix any failures.  Each party indemnifies the other for any damages resulting from that party’s acts or omissions.
� A British Thermal Unit means here the heating value contained in a standard cubic foot of natural gas measured and calculated free of moisture content.
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