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DEVELOPMENT AGREEMENT FOR DESIGN AND CONSTRUCTION OF BUS LAYOVER FACILITIES AND CONSTRUCTION OF TRANSIT CENTER IMPROVEMENTS
THIS DEVELOPMENT AGREEMENT FOR DESIGN AND CONSTRUCTION OF BUS LAYOVER FACILITIES AND CONSTRUCTION OF TRANSIT CENTER
IMPROVEMENTS (“Agreement”) is executed by and between CENTRAL PUGET SOUND REGIONAL TRANSIT AUTHORITY, a regional transit authority organized under Chapter 81.112 RCW (“Sound Transit”) and KING COUNTY, a home rule charter county and political subdivision of the State of Washington (“King County” or “the County”), with reference to the following facts:

[bookmark: RECITALS]RECITALS

1. Sound Transit required certain real property located at 10200 First Ave N.E., Seattle, King County, State of Washington, the legal description of a portion of which is attached hereto as EXHIBITS A and B (the “Real Property”), for its regional light rail system. The Real Property is part of the Northgate Transit Center, which is a regional transit hub.  King County intends to redevelop certain other portions of the Northgate Transit Center for transit-oriented development, including but not limited to affordable housing, market-rate housing, public space, and other uses.

2. Sound Transit was authorized to acquire the Real Property through eminent domain under §81.112.070 RCW and Sound Transit Resolution No. R2012-18, dated July 26, 2012. In exercise of that authority, Sound Transit filed that certain petition in eminent domain identified as King County Superior Court Cause No. 15-2-22767-0, captioned as Central Puget Sound Regional Transit Authority v. King County et. al, in which Sound Transit sought to acquire the Real Property in exchange for just compensation.

3. To resolve the eminent domain proceeding identified in Recital 2, Sound Transit and King County entered into a settlement agreement dated	(the “Settlement Agreement”) in which King County agreed to convey the Real Property to Sound Transit, in consideration of which Sound Transit agreed, in pertinent part, to have its Northgate Link consultants and contractor design and construct certain transit-related capital improvements to be located on the Real Property and to be located on other property owned by the Washington State Department of Transportation but presently leased by Sound Transit (the “WSDOT South Lot”).  As identified in the Settlement Agreement, the improvements to be constructed by Sound Transit’s contractor include, but are not limited to, transit center improvements on the Real Property, including a bus transit island and roadway (the “Transit Center Improvements”) and bus layover and turnaround facilities and driver comfort station on the WSDOT South Lot (the “Layover Facilities”).  The improvements comprising the Transit Center Improvements and the Layover Facilities are more fully described in this Agreement and in the exhibits attached to it. The Transit Center and Layover Facilities projects are collectively referred to as the “Project” and each is sometimes referred to as a “Project element.”

4. As provided in the Settlement Agreement, King County’s share of the cost of the Transit Center Improvements has been or will be fully paid to Sound Transit in the form of offsets to or deductions from the compensation due to King County for Sound Transit’s taking of the Real Property.

5. The design of the Transit Center Improvements is 100% complete and integrated into Sound Transit’s existing N160 contract, copies of which are on file with the parties.

6. As the legal successor in interest to the Metropolitan Municipality of Seattle, also known as “Metro,” King County is authorized to contract with other governmental entities for metropolitan transportation-related improvements under RCW 35.58.180 and -.240 and other authorities. As a regional transit authority organized under Chapter 81.112 RCW, Sound Transit is authorized to contract with other governmental entities for high-capacity transit-related improvements under
81.112.070 and -.080 and other authorities.

NOW, THEREFORE, in consideration of the foregoing recitals and other good and valuable consideration, the receipt and sufficiency of which is hereby acknowledged, Sound Transit and King County agree as follows:



1. [bookmark: Agreement]Definitions.

Agreement

All capitalized terms used in this Agreement and not specially defined herein shall have the meaning given them in Sound Transit’s N160 construction contract. Sound Transit and King County are sometimes referred to in this Agreement together as the “Parties” and individually as a “Party.”
2. Design and Construction of Project.
This Section 2.0 is divided into three parts that address three distinct subjects:
A. Matters specific to design and construction of the Layover Facilities;
B. Matters specific to construction of the Transit Center Improvements; and
C. Matters common to both Layover Facilities and Transit Center Improvements.
A. Layover Facilities Design and Construction

2.1. Layover Facilities Project Requirements. A conceptual plan for the project and schematic building plan is attached to this agreement as Exhibit R-1.
2.1.1. Layover Facilities Project Boundary Constraints. The Layover Facilities project site boundaries will be constrained as follows:
A. The Layover Facilities Project cannot impact the toe of the WSDOT slope, except where retained cut is necessary for comfort station building;
B. Only minimal construction is permitted beyond the limits of pre- construction park and ride; and
C. Construction must adhere to the approximate limits of construction shown in Exhibit R-1.
2.2. Design Process-Layover Facilities.  Sound Transit will amend its design contract with McMillen Jacobs Associates to design the Layover Facilities, which will be paid by Sound Transit as part of the lump sum amount identified in 2.6.1. The schedule for preparation, submittal, and review of the design drawings and specifications will be generally as outlined in Exhibit R-2. Sound Transit and King County acknowledge that WSDOT review at design milestones for the Layover Facilities may determine when subsequent design phases may begin.
2.2.1. Design Notice to Proceed.  Design Notice to Proceed (NTP) for the Layover Facilities will be issued no later than 30 days following receipt of King County’s initial payment, as described in Section 2.6.1.
A. Within 3 weeks after design NTP, KCM will provide:
1. Any applicable KCM standards for the Layover Facilities project (e.g. lighting standards).
2. Any materials required for comfort station building.
3. Performance requirements if KCM directs the team to a specific mechanical product or unit.
4. Specific mechanical equipment which should be monitored.
5. Specific operational information or modes which require monitoring.
2.2.2. King County may participate in all Layover Facilities design meetings with Sound Transit, its Designer, and other design professionals as appropriate in the course of the development of all plans and specifications in order to facilitate the approval of such plans and specifications in accordance with the terms of this Agreement.
2.2.3. King County will complete its review of the design stage submittals for compliance with the Layover Facilities Project Requirements in the time frame indicated in the design project change record (Exhibit R-2).  King County will select the comfort station building location at the conclusion of King County’s review of the Preliminary Comfort Station Layout and Drawings. King County will promptly respond to all questions and concerns raised by Sound Transit or its consultants and contractors. If King County submits reasonable written objections or comments within the time frame identified above, Sound Transit will cause its designer to

make changes to the drawings or specifications consistent with the Layover Facilities Project Requirements. King County’s consent will be required for all material changes to, or that affect, the Layover Facilities Project Requirements.
2.3. Permit and Construction Documents; Costs. Sound Transit’s designer will prepare Construction Documents as required for submittal of any permit applications that may be required for construction of the Layover Facilities Project. Sound Transit, with King County’s assistance, will secure all Permits, licenses, permissions, consents, and approvals required to be obtained from governmental agencies (other than King County or WSDOT) or third parties in connection with the Layover Facilities Project, with the following exceptions: King County will be responsible for submitting service applications to Seattle Public Utilities, Seattle City Light, and King County’s communications provider to connect water, power, and communication fiber to the site; King County will be responsible for submitting side sewer permit application(s) to Seattle Department of Construction and Inspections for storm and sanitary sewer service; King County will submit service applications no later than the 30% design submittal or within one week of King County’s receipt of all information required to support an initial application so service providers are able to provide input on layover facilities project design. King County will pay directly any permit fees necessary for construction and any costs for required environmental mitigation through the King County in-lieu fee program. King                     County will make timely payment of permit fees and costs for environmental mitigation so as not to delay the project. Sound Transit will notify King County within 15 days if payment is delayed.
2.4. Layover Facilities Construction.
2.4.1. Sound Transit will, by change order, add the Layover Facilities Project to the scope of work of its N160 contractor, and construction of the Layover Facilities Project will be subject to the existing terms and conditions of the N160 contract. Alternatively, Sound Transit may separately procure a contractor to construct the Layover Facilities Project either on its own or as part of a larger contract – and if Sound Transit does so, such contract will include all material terms as the N160 contract as respects King County, and Sound Transit shall bear all costs and expenses that may arise out of or relate to Sound Transit’s decision to procure a separate contractor to construct the Layover Facilities Project. Sound Transit will provide a copy of the executed change order and the N160 contract (or alternatively the separate contract) to King County for its use and reference.
2.4.2. Acceptance of the Layover Facilities Project is expected by Q4 2019, but will occur no later than April 30, 2021 (the Required Completion Date).
2.5. Responsibility for Contractor Claims for Additional Compensation. King County will be responsible for all additional design and construction costs associated with any hazardous or contaminated soils encountered during construction of the Layover Facilities.  Except as expressly provided otherwise, Sound Transit will be responsible for all other additional design and construction costs related to the Layover Facilities.
2.6. King County Obligations as to Design and Construction of Layover Facilities.
2.6.1. Payment.  King County will pay Sound Transit for the design and construction of the Layover Facilities in the lump sum amount of$2,229,365.00, payable according to the following payment schedule:

	Milestone Completion
	Payment Amount & Date

	Initial payment to initiate Layover Project
	$500,000

	N160 construction contract change order issued
(or NTP for a separately-procured contractor)
	$576,455 / N160 change order issued + 30 days (or if a separate construction contract is procured, then NTP)

	Construction 50% Complete
	$576,455 / Notification by ST + 30 days

	Acceptance
	$576,455 / Acceptance + 30 days


2.6.2. If the amendment to WSDOT Airspace Lease No. IC #1-17-09367/AA-1- 13158 is not executed by April 1, 2018, as described in the Settlement Agreement, (a) Sound Transit will not include the Layover Facilities in its construction contract; (b) King County will make no additional payments beyond the initial installment of $500,000 (which will compensate Sound Transit for the design work and administration which will have been completed) and will not be responsible for any additional payments identified in the chart above; and (c) the remainder of the obligations in this development agreement will be terminated.
2.6.3. If King County fails to pay any installment of the Fixed Price due hereunder for forty-five (45) days after receiving a past-due notice from Sound Transit, and if such late payment is not excused under this Agreement, then King County shall also pay Sound Transit a late charge equal to one percent (1%) of the amount then owing and past due together with interest on such past due amount at an interest rate of twelve percent (12%) per annum commencing ten (10) days after the date such amount is due until paid. Payment of such late charges and/or default interest shall not excuse or cure any default by King County under this Agreement.
B. Transit Center Improvements Construction
2.7 Construction of Transit Center Improvements. The Parties acknowledge that the design of the Transit Center Improvements is 100% complete and incorporated into the N160 contract for Sound Transit’s Northgate Light Rail Station as shown in the Issue for Bid set dated 3/11/2016, a copy of which is on file with the Parties. Sound Transit acknowledges that King County has paid 100% of its share of the cost of the Transit Center Improvements as provided under the Settlement Agreement.  Given the 100% design status of the Transit Center Improvements, as of the date of execution of this Agreement the Parties do not anticipate significant King County-Initiated Change Orders (as defined in Section 2.8) to those improvements, but King County reserves its right to request change orders under Section 2.8 as needed to ensure those improvements are constructed consistent with the approved plans and specifications.
C. Matters Common to Both Layover Facilities and Transit Center Improvements
2.8 Change Orders; Contract Amendments; and Fixed Price.
2.8.1. Approval of Change Orders.  For purposes of this Section 2.8, a “Sound Transit-Initiated Change Order” shall be a change in the Construction Documents requested by Sound Transit to address value engineering opportunities or unforeseen conditions in connection with the construction of the Project. A “King County-Initiated Change Order” shall be a change in the Construction Documents requested by King County to add or delete features and facilities to the Construction Documents.  A Change Order can increase or decrease the costs to construct the Project or either element of the Project.
a. All Change Orders must be in writing.  Except as provided herein, all Change Orders shall require the mutual approval of Sound Transit and King County.  However, King County shall not unreasonably withhold or delay its consent to a Sound Transit-Initiated Change Order, provided that the proposed Change Order (i) is minor in nature and does not affect overall appearance, safety or mechanical systems and operations, or King County’s use or maintenance of the completed Layover Facilities, and (ii) will not result in an extension of the Required Completion Date for the Layover Facilities Project. Sound Transit and King County anticipate that there will be field orders and Change Orders that will result in changes to the scope of work for the Project or either of the Project elements. Sound Transit shall use its reasonable efforts to apprise King County of proposed changes in the work and its recommendations regarding them prior to any action being taken.  Sound Transit and King County anticipate that it may not always be possible for Sound Transit to receive King County’s prior approval to these changes in a timely manner. Therefore, field orders and Change Orders may be approved by Sound Transit, without prior King County approval, but only if the changes authorized by these field orders and Change Orders do not have the effect of extending the Required Completion Date of the Layover Facilities Project or materially altering the work.  As soon as practical, Sound Transit shall provide King County with all field orders and Change Orders approved by Sound Transit.  For the purposes of this Section 2.8, a material alteration would reduce the intended quality of the Layover Facilities or the Transit Center Improvements, result in an increase of King County’s operational costs over time, or result in a substitution of any of the systems in the Layover Facilities or the Transit Center Improvements. In the case of either a material alteration or a change that would result in failure to achieve Acceptance of the Project by the Required Completion Date of the Layover Facilities Project, Sound Transit shall obtain King County’s prior written approval before implementing any Sound Transit- Initiated Change Order.  All Sound Transit-Initiated Change Orders are part of Project Costs and shall be at Sound Transit’s sole cost and expense.
b. With respect to King County-Initiated Change Orders, Sound Transit agrees not to unreasonably withhold or delay its consent to such Change Orders in an amount not to exceed $220,000 in the aggregate, provided (i) the consent of Sound Transit’s Contractor is obtained; (ii) if required, the consent of the bonding company issuing the surety or completion bond is obtained; (iii) the Parties describe the maximum anticipated financial impact in a writing mutually signed; (iv) and if the Change Order relates to the Layover Facilities, the Change Order complies with the amended WSDOT Airspace Lease No. IC #1-17-09367/AA-1-13158; provided, however, that Sound Transit is not required to consent to a Change Order that would disrupt Sound Transit’s contractor’s construction schedule, sequencing plans, or procurement schedule or cause Substantial Completion of the Project or the N160 contract to be delayed unless the Change Order is required to comply with FTA Requirements.
2.8.2. Payment of King County-Initiated Change Orders.  All costs and expenses of King County-Initiated Change Orders shall be the responsibility of King County.  Costs and expenses of King County- Initiated Change Orders shall include any costs and expenses of the Designer and other consultants to prepare and review the Change Order, the costs and expenses incurred by Sound Transit to obtain, revise, or amend Permits for the Change Order, the costs and expenses to construct the Change Order, any other costs or expenses chargeable by the General Contractor under the N160 construction contract in connection with the Change Order, and if the Change Order results in an extension of the time period for construction or other impact to the construction, any additional construction costs incurred by Sound Transit for the construction of the Project or either of its individual elements. Additional cost, if any, attributable to such Change Order shall be paid upon Acceptance of the work associated with such Change Order.
2.8.3. Amendments to Contract Documents. In the event Sound Transit desires to amend the architect’s agreement with the Designer, the N160 construction contract with the General Contractor, any Contract Document, or any other document, contract, or agreement entered into  in connection with the Project that would result in a material change in work or materials from those specified in the Project Requirements or which would result in a material change in appearance, diminution in quality of the Project, or increase the costs of operating and maintaining the Transit Center Improvements or the Layover Facilities (or both) following Final Completion (as defined in Section 2.10.5) thereof, Sound Transit shall submit a copy of such proposed amendment to King County at the addresses set forth in Section 8.7 along with a statement from the Designer delineating the nature and extent of such change and a copy of the Construction Documents (in CAD) marked to show the changes for King County’s review and approval, which approval shall not be unreasonably withheld. In the event King County notifies Sound Transit within ten (10) Business Days following receipt of such proposed amendment of its objection to such proposed amendment, Sound Transit shall not enter into the proposed amendment unless Sound Transit first (i) responds to the concerns expressed by King County and (ii) any such amendment does not materially and adversely affect the Project.  If King County fails to respond within such ten (10) Business Day period, the change shall be deemed approved.

Consistent with Section 1 of this Agreement, and as defined in N160 contract Section 00 72 00, Paragraph 1.01, the term “Contract Documents” means “the Change Orders, Agreement Form with attachments, Special Conditions, General Conditions, Contract Specifications, Contract Drawings, Diversity Program Provisions, and any materials referenced therein, and any other documents listed in the Contract as embodying the legally binding obligations between Sound Transit and the Contractor for completion of the Work.”
2.8.4. Guaranteed Fixed-Price Project Cost. Sound Transit understands, acknowledges, and agrees that King County shall have no obligation to pay any cost or expense of the Project or the N160 contract in excess of the fixed price amount of $2,229,365.00 (except as provided in (i) Section 2.3, (ii) Section 2.5, (iii) 2.8.1, and (iv) any indemnity obligations), and no other adjustments, costs, expenses, or amounts. Sound Transit understands, acknowledges, and agrees that except for the fixed price and items (i), (ii), (iii), and (iv) set forth in the preceding sentence, as between the Parties all other costs or expenses arising out of or relating to the Project or the N160 contract shall be borne and paid exclusively by Sound Transit, without further recourse to King County.
2.9. Project Management and Reporting.
2.9.1. King County hereby authorizes King County’s Project Manager to approve all Change Orders regarding the Project or either of its individual elements for and on behalf of King County.
2.9.2. Sound Transit shall provide King County with copies of the Resident Engineer’s weekly report including information on the General Contractor and the General Contractor’s work, showing percentages of completion. Sound Transit and its contractor shall maintain project records at the Project site in accordance with the N160 specifications and Sound Transit’s policies and procedures.  All such records shall be made available to the Designer and King County upon request.  In addition, Sound Transit shall provide up to two (2) identified King County personnel with access to Sound Transit’s active project documents through SharePoint or a similar electronic document access portal.
2.9.3. Notwithstanding any other provision of this Agreement to the contrary, King County is under no obligation to design, construct or supervise construction of the Project or either of the Project elements. It is understood and agreed that King County’s rights to inspect the Project under this Agreement are for the sole purpose of protecting its interest as King County and as beneficiary and end-user of the transit-related improvements contemplated under this Agreement. King County’s approval of any plans and specifications, Construction Contracts, or service contracts for the Project or either of the Project elements shall not be construed by King County as a guaranty of sufficiency of the work.  King County’s right of inspection as provided in this Agreement shall not constitute any representation or warranty, express or implied, or any obligation of King County to insure that work or materials are in compliance with the plans and specifications or any building requirements imposed by a governmental agency.  King County is under no obligation or duty and disclaims all responsibility to pay for the cost of construction of the Project or Project elements, other than the lump sum amount identified above and as described in Section 2.6 (except as provided in (i) Section 2.3, (ii) Section 2.5, (iii) 2.8.1, and (iv) any indemnity obligations); provided, however, that if King County fails to reasonably identify deviations from the Project Requirements at the various design review stages or in the development of the punch list at Substantial Completion and if such failure results in additional costs to Sound Transit, King County will be responsible for such added costs, in addition to the lump sum amount identified above.  King County is not responsible to the Contractors or any subcontractors under the Construction Contracts or any other third parties for any purpose whatsoever.
2.10. Completion of the Project.
2.10.1. Inspection by King County. King County shall have the right to inspect the on-going construction of the Project and the Contract Documents upon reasonable prior notice to Sound Transit.  In addition, King County shall have the right to have an independent consulting architect, engineer, or other appropriate consultant inspect the Project and the Contract Documents. King County’s agents, employees, and representatives shall comply with General Contractor’s work site safety requirements in connection with such inspections.
2.10.2. FTA Grant Requirements. King County has advised Sound Transit that it has secured grant funding, including Federal Transit Administration funding (the “FTA Grant”) which King County intends to use to pay the Fixed Cost. Sound Transit has provided King County a copy of the FTA requirements that it imposes on its contractor through the contract and King County has assured itself they are adequate. Sound Transit shall reasonably cooperate with King County so that King County may qualify for and receive FTA funding for the Project.
2.10.3. Substantial Completion of the Project.  Sound Transit will give notice in writing to King County when Sound Transit’s contractor anticipates that the Project (or either of the individual Project elements) shall be Substantially Complete. Within 15 days of the notice, King County may inspect and review the Project or either of the Project elements, as applicable, to determine whether it is Substantially Complete. Sound Transit will prepare the Punch List to be completed prior to Acceptance of the Project or the individual Project element. King County may recommend reasonable Punch List items to ensure the Project is constructed consistent with the approved plans and specifications, subject to approval by Sound Transit construction management, such approval not to be unreasonably withheld. The completion of the Punch List shall not be required in order for the Project or Project element to be Substantially Complete.
2.10.4. Completion of Punch List Items.  Following Substantial Completion, Sound Transit shall cause its contractor to complete all Punch List items in accordance with the Contract Documents.
2.10.5	Acceptance and Final Completion of the Project. Sound Transit shall give notice in writing when it receives notice from its contractor that the Project has achieved Acceptance. To the extent reasonably practical, Sound Transit shall give notice in writing at least thirty (30) days prior to the date upon which the Project shall have achieved Final Completion. Final Completion of the Project or either of its individual elements shall have occurred when all of the events set forth in this Section 2.10 have occurred and Sound Transit has delivered the items described in Sections 2.11 and 2.11.1 through 2.11.5 of this Agreement.
2.10.6. Turnover of the Project. Upon Acceptance of the Project or either of its individual elements by Sound Transit: 1) King County will assume ownership and control of any Project or Project element not located on Sound Transit-owned property, including without limitation responsibility for all operations, maintenance, and security, and 2) Section 2.3.3 of the Settlement Agreement will govern operation and maintenance of any Project or Project element located on Sound Transit-owned property.
2.10.7.	Other Improvements. The Parties acknowledge that for reasons of economic efficiency, Sound Transit may, during the course of construction of the Transit Center Improvements or the Layover Facilities (or both), elect, at its sole cost and expense, to perform site work, install utilities (including underground storm water detention vaults), or make other improvements to the Real Property which are not part of the Project, but constitute a portion of the Light Rail Station Project (collectively, the “Other Improvements”).  Nothing contained in this Agreement requires that Sound Transit construct such Other Improvements.  Nothing contained in this Agreement shall create any duty or obligation in King County regarding such Other Improvements.
2.11. Sound Transit Obligations. Within 30 days of Acceptance of the Project or either of the Project elements (or within 10 days of receiving the same from the Contractor if the Contractor fails to provide the same within 30 days of Acceptance), Sound Transit shall obtain and submit to King County, the following:
2.11.1. As-built Plans. PDFs of Contractor markups. Final as-built plans will be provided in electronic form in CAD format to King County within 12 months of Acceptance of the Project.
2.11.2. Manuals. All technical and service, instruction, procedure, or other manuals relating to the operation and maintenance of all HVAC systems and other mechanical devices and equipment installed in the Project or Project element, except insofar as relating to King County’s personal property.
2.11.3. Warranties.  Sound Transit shall cause the General Contractor to secure for the benefit of King County all warranties, guarantees, maintenance contracts, and machinery and equipment warranties of the work provided by Contractors, suppliers, materialmen, and manufacturers of components of the Layover Facilities or the Transit Center Improvements. Upon Acceptance of the Project or Project element, Sound Transit shall cause the General Contractor to assign such warranties to King County.  After Acceptance of the Project or Project element and during the Warranty Period, Sound Transit shall assist King County to enforce any warranties or guarantees with respect to the Project or Project element upon request. Sound Transit makes no other warranties, express or implied, with respect to the Project or either of the Project elements.  The only warranties available to the County are those provided by Sound Transit’s consultants and contractors, as provided in their respective contracts with Sound Transit and as assigned to King County.
2.11.4. Permits and Licenses. The originals (if not posted at the Project) of all Permits, licenses, and other approvals necessary for the occupation, use, and operation of the Project or either Project element.
2.11.5. As-Built Survey.  Sound Transit’s contractor will provide King County with whatever land engineering work it performs or as-built plans prepared under the N160 contract documents.
2.11.6 Payment and Performance Bonds. Sound Transit shall obtain payment and performance bonds, and insurance from the general contractor for the Project as required under the N160 contract documents. Within 60 days of contract execution, Sound Transit will provide King County with copies of the bonds and insurance documentation required under the N160 contract.
2.11.7 Sound Transit Default. If Sound Transit materially defaults or neglects to carry out the work in accordance with the Contract Documents  which is not cured within thirty (30) days following King County’s  written notice of default, and if Sound Transit fails within seven (7) calendar days after receipt of such written notice from King County to commence and continue correction of such default or neglect with diligence and promptness, then King County may give a second written notice to Sound Transit, and if Sound Transit fails within such second seven (7) calendar day period to commence and continue correction of such default or neglect with diligence and promptness, then King County may, without prejudice to other remedies King County may have, act to correct such deficiencies. In such case an appropriate amendment to this agreement will be negotiated in which the Parties will deduct from the Fixed Price the costs of correcting such deficiencies.  If the payments then or thereafter due Sound Transit are not sufficient to cover the amount of the deduction, Sound Transit shall pay the difference to King County.  Such action by King County shall be without prejudice to any other rights or remedies to which King County may be entitled under this Agreement or applicable law.
3. Term. This Development Agreement will be effective upon the date of the final signature of the Parties (the “Effective Date”) and will expire upon completion of all duties and obligations, unless sooner terminated as provided herein.
4. Utilities; County Not Liable For Work Furnished to Sound Transit.
4.1. Utilities.  Sound Transit shall be responsible for the payment of all charges for utilities used or consumed during the construction of the Project until the date of Acceptance.  From and after the date of Acceptance, King County will be responsible for utility charges.
4.2. King County’s Disclaimer.  Notwithstanding the consent or request of King County, express or implied, for the performance of any labor or services or for the furnishing of any materials or equipment for any construction, alteration, addition, repair, or demolition of or to the Project or the Real Property (or any part thereof), NOTICE IS HEREBY GIVEN THAT KING COUNTY WILL NOT BE LIABLE FOR ANY LABOR, SERVICES, MATERIALS OR EQUIPMENT FURNISHED OR TO BE FURNISHED TO SOUND TRANSIT, GENERAL CONTRACTOR, OR ANYONE HOLDING AN INTEREST IN THE PROJECT OR THE REAL PROPERTY (OR ANY PART THEREOF) THROUGH OR UNDER SOUND TRANSIT OR GENERAL CONTRACTOR, AND THAT NO CONSTRUCTION OR OTHER LIENS FOR ANY SUCH LABOR, SERVICES, MATERIALS, OR EQUIPMENT SHALL ATTACH TO OR AFFECT THE INTEREST OF KING COUNTY IN THE PROJECT OR THE REAL PROPERTY.  Nothing in this Section 4.2 shall relieve King County of its obligations to pay the Fixed Price from and after the Effective Date of this Agreement and according to its terms.


5. Maintenance and Repair of Project Elements After Substantial Completion.
5.1 Layover Facilities.  Except as otherwise expressly provided herein and except for Punch List work and Warranty claims for which Sound Transit is responsible and except for damage caused by the negligent acts or omissions of Sound Transit, its officers, employees, agents, contractors, and/or subcontractors of all tiers, from and after Substantial Completion of the Layover Facilities, King County shall, at King County’s sole cost and expense, maintain the Layover Facilities and appurtenances and every part thereof and will perform all interior and exterior, structural and non-structural, foreseen and unforeseen, ordinary and extraordinary, maintenance and repairs of the Layover Facilities.  Except as otherwise expressly provided herein and except for Punch List items which Sound Transit shall have its contractor complete, from and after the date of Substantial Completion Sound Transit shall not be required to pay for the cost required to maintain all or any part of the Layover Facilities.
5.2 Transit Center Improvements.  From and after Substantial Completion of the Transit Center Improvements, maintenance, operation and repair of the Transit Center Improvements shall be covered by the Good Neighbor Policy as stated in Section 2.3.3 of the Settlement Agreement between the Parties.
6. Indemnification / Insurance.
6.1. Insurance. King County and Sound Transit must each maintain their standard insurance coverages (or self-insurance programs) throughout the term of this Agreement. Sound Transit shall maintain its Owner Controlled Insurance Program (OCIP) for the Northgate Link Extension Light Rail Project substantially as described in that certain insurance manual with a revision date of November 18, 2015, a copy of which is on file with the Parties.  Sound Transit shall provide King County an updated copy of its OCIP insurance manual for the Northgate Link Extension Light Rail Project whenever Sound Transit amends, updates, or revises that manual. King County shall be named as additional insured on the aforementioned OCIP.
6.2. Consultant/Contractor Insurance. King County has reviewed the insurance requirements in Sound Transit’s already-awarded design contracts and the advertised construction contracts. Sound Transit must require its design and construction contractors to maintain the required insurance coverages, and to include the design and construction scope of work associated with the Layover Facilities and Transit Center Improvements within the scope of those coverages, throughout the duration of the Project.
6.3. Waiver of Subrogation. Sound Transit and King County agree that neither shall make a claim against or seek recovery from the other Party for any loss or damage to their property, or the property of others resulting from perils for which property insurance coverage is provided, or required to be provided hereunder and each hereby releases the other from any such claim or liability regardless of the cause of such loss or damage.  Such waiver is conditioned upon the Parties’ ability to enter into such a waiver and is valid only to the extent allowed by their respective insurers.
6.4. Contractors’ Indemnification and Additional Insured Language. Sound Transit shall include, and shall cause its General Contractor to include, a provision in all design and construction contracts requiring the consultants/contractors: (a) to indemnify King County, and its officers, officials, employees, and agents on terms substantially equivalent to the Contractor’s indemnification obligations to Sound Transit, including, without limitation the RCW Title 51 waiver; and (b) to name King County as an additional insured to the same extent as Sound Transit is named as an additional insured on their liability insurance policies.
6.5. Sound Transit Indemnity.  Except as otherwise stated herein or in any temporary construction easement or easements that may be in effect between the Parties while this Agreement is in effect, Sound Transit will protect, defend, indemnify, and save harmless King County, its officers, employees, and agents from any and all costs, claims, judgments, and/or awards of damages (collectively, “claims”) arising out of, or in any way resulting from, the negligent acts or omissions of Sound Transit, its officers, employees, and/or agents, in the performance of this Agreement. Provided, however, that if the provisions of RCW 4.24.115 apply to the Project or either of the Project Elements, and if a claim arising out of the Project or either of the Project Elements is caused by or results from the concurrent negligence of King County or its officers, employees, and agents (or any of them) on the one hand and Sound Transit or its officers, employees, and agents (or any of them) on the other hand, then as to such claim Sound Transit’s indemnification under this Section 6.5 shall apply only to the extent of the negligence of Sound Transit or its officers, employees, and agents, or any of them.  Sound Transit agrees that its obligations under this subsection extend to any claim, demand, and/or cause of action brought by, or on behalf of, any of its employees or agents.  For this purpose only, Sound Transit, by mutual negotiation, hereby waives, as respects King County only, any immunity that would otherwise be available against such claims under the Industrial Insurance provisions of Title 51 RCW. In the event King County incurs any judgment, award, and/or cost arising therefrom including attorney’s fees to enforce the provisions of this section, all such fees, expenses, and costs shall be recoverable from Sound Transit.
6.6. King County Indemnity.  Except as otherwise stated herein, King County will protect, defend, indemnify, and save harmless Sound Transit, its officers, employees, and agents from any and all costs, claims, judgments, and/or awards of damages (collectively, “claims”), arising out of, or in any way resulting from, the negligent acts or omissions of King County, its officers, employees, and/or agents, in the performance of this Agreement.  Provided, however, that if the provisions of RCW 4.24.115 apply to the Project or either of the Project Elements, and if a claim arising out of the Project or either of the Project Elements is caused by or results from the concurrent negligence of Sound Transit or its officers, employees, and agents (or any of them) on the one hand and King County or its or its officers, employees, and agents (or any of them) on the other hand, then as to such claim King County’s indemnification under this Section 6.6 shall apply only to the extent of the negligence of King County and its officers, employees, and agents, or any of them. King County agrees that its obligations under this subsection extend to any claim, demand, and/or cause of action brought by, or on behalf of, any of its employees or agents. For this purpose only, King County, by mutual negotiation, hereby waives, as respects Sound Transit only, any immunity that would otherwise be available against such claims under the Industrial Insurance provisions of Title 51 RCW.  In the event Sound Transit         incurs any judgment, award, and/or cost arising therefrom including attorney’s fees to enforce the provisions of this section, all such fees, expenses, and costs shall be recoverable from King County.
6.7. Notice of Claim. Any Party making a claim for indemnification (an “Indemnified Party”) must give the Party from whom indemnification is sought (an “Indemnifying Party”) written notice of such claim (an “Indemnification Claim Notice”) promptly after the Indemnified Party receives any written notice of any action, lawsuit, proceeding, investigation, or other claim (a “proceeding”) against or involving the Indemnified Party by a government entity or other third party, or otherwise discovers the liability, obligation, or facts giving rise to such claim for indemnification; provided that the failure to notify or delay in notifying an Indemnifying Party will not relieve the Indemnifying Party of its obligations except to the extent that the Indemnifying Party’s ability to defend against such claim is actually prejudiced thereby.  Such notice shall contain a description of the claim and the nature and amount of such loss (to the extent that the nature and amount of such loss is known at such time).
6.8. Survival of Indemnity Obligations. The Parties’ mutual indemnity and hold harmless obligations will survive the termination of this Agreement.
6.9. Relation to Indemnities Under Temporary Construction Easements.
6.9.1 The indemnities in this Agreement apply to design and construction of the Project and the Project Elements consisting of the Layover Facilities and the Transit Center Improvements, and also to claims arising out of or relating to the presence or acts or omissions of King County or Sound Transit or their respective officers, employees, or agents on the WSDOT South Lot during construction of the Layover Facilities.
6.9.2 The Parties intend that the indemnity provisions of any temporary construction easement or easements executed by the Parties and relating to the Northgate Transit Center shall govern the Parties’ indemnity and hold harmless duties arising out of or relating to the activities and other matters contemplated under those easements. Those indemnities shall apply to design and construction of all improvements to be made under the N160 contract on the Real Property, and also to claims arising out of or relating to presence or acts or omissions of Sound Transit or its officers, employees, or agents on the Real Property during construction of all improvements 


to be made under the N160 contract on the Real Property, other than the Transit Center Improvements.
7. Protection of Persons and Property; Damage and Destruction.
7.1. [bookmark: 7.1._In_accordance_with_the_N160_contrac]In accordance with the N160 contract requirements, Sound Transit shall make its contractors responsible for initiating, maintaining, and providing supervision of safety precautions and programs in connection with the construction of the Project and each of the Project elements. Sound Transit shall require its contractors to take reasonable precautions for safety of, and shall provide reasonable protection to prevent damage, injury, or loss to: (1) all persons working on the Project construction site and all other persons who may be affected thereby; (2) the Project and materials and equipment to be incorporated therein; (3) transit commuters; and (4) other property at or adjacent to the Project or the Real Property. Sound Transit shall or shall cause the General Contractor and all other Contractors to give notices and comply with all applicable laws, ordinances, rules, regulations, and orders of public authorities bearing on the safety of persons and property and their protection from damage, injury, or loss. As between Sound Transit and King County, Sound Transit shall be liable for all damage or loss (other than damage or loss insured under the Parties’ respective property insurance) to the Project except to the extent caused by the negligent actions of King County, its agents, or employees.
7.2. After the happening of any casualty to the Project or either Project Element prior to Acceptance of the Project or either Project element, Sound Transit shall   give King County prompt written notice thereof generally describing the nature and cause of such casualty and the extent of the damage or destruction to the Project or Project element. If, prior to the Acceptance of the Project or Project element, damage or destruction occurs to the Project or Project element, Sound Transit shall proceed diligently to reconstruct and restore the Project or Project element in accordance with the Contract Documents and the provisions of this Agreement. All insurance proceeds which Sound Transit may be entitled to receive prior to Acceptance of Project or Project element with respect to damage or destruction shall be disbursed to Sound Transit to pay for the cost of restoration or repair in periodic installments based upon the percentage of completion and otherwise in accordance with standard commercial construction insurance proceeds administration. All costs of such repair or restoration of the Project or Project element exceeding the amount of the insurance proceeds shall be paid by Sound Transit.
8. Miscellaneous Provisions
8.1. Termination; Dispute Resolution.

8.1.1. Because this Agreement is an element of the settlement between Sound Transit and King County of the eminent domain proceeding identified in Recital B, and because Sound Transit requires the Real Property for the Northgate Light Rail Station Project, the Parties hereby agree that this Agreement may not be terminated, except as provided in Section 2.6.2 as a result of an amendment to WSDOT Airspace Lease No. IC #1-17- 09367/AA-1-13158 not being executed by April 1, 2018. The Parties each affirmatively waive their respective right to terminate this Agreement for default, and the Parties further covenant that in every instance where the waived remedy of termination for default might otherwise apply, the Parties shall rely on the other remedies available to them under this Agreement or otherwise at law or in equity, including but not limited to the remedies of money damages and of specific performance.
8.1.2. Disputes arising between the Parties to this Development Agreement shall be addressed using the dispute resolution procedures set forth in Article 6 of the Settlement Agreement, which Article is incorporated by this reference as if fully set forth herein.
8.2. Attorneys’ Fees.  In the event either Party requires the services of an attorney in connection with enforcing any of the terms of this Agreement, or in the event suit is brought for the recovery of any amount due under this Agreement or for the breach of any covenant or condition of this Agreement, the prevailing Party will be entitled to a reasonable sum for attorneys’ fees, witness fees, and court costs, including costs of appeal.
8.3. Entire Agreement. This Agreement, together with the Settlement Agreement and Exhibits A, B, R-1, and R-2 attached hereto and by this reference incorporated herein, set forth the entire agreement of the Parties as to the subject matter hereof and supersedes all prior discussions and understandings between them. This Agreement may not be amended or rescinded in any manner except by an instrument in writing signed by a duly authorized officer or representative of each Party hereto.
8.4. Governing Law/Venue. This Agreement shall be governed by and construed and enforced in accordance with the laws of the State of Washington. In the event any action is brought to enforce any of the provisions of this Agreement, the Parties agree to be subject to exclusive in personam jurisdiction in the King County Superior Court for the State of Washington and agree that in any such action venue shall lie exclusively in King County, Washington.
8.5. Severability.  Should any of the provisions of this Agreement be found to be invalid, illegal, or unenforceable by any court of competent jurisdiction, such provision shall be stricken and the remainder of this Agreement shall nonetheless remain in full force and effect unless striking such provision shall materially alter the intention of the Parties.
8.6. Waiver.  No waiver of any right under this Agreement shall be effective unless contained in writing signed by a duly authorized officer or representative of the Party sought to be charged with the waiver and no waiver of any right arising from any breach or failure to perform shall be deemed to be a waiver of any future right or of any other right arising under this Agreement.
8.7. Notices.  All notices or requests required or permitted under this Agreement shall be in writing, and shall be personally delivered, or sent by certified mail, return receipt requested, postage prepaid, or sent by nationally recognized overnight courier, or by facsimile transmission, and notice shall be deemed given when so delivered, received, or faxed (provided the fax machine has issued a printed confirmation of receipt).  All notices or requests to any Party shall be sent to all other Parties as follows:

	If to Sound Transit:
	Ellen Blair, Northgate Station Project Manager
Sound Transit
401 South Jackson Street Seattle, WA 98104

	With copies to:
	Lori Frederick, N160 Northgate Station Construction Manager
Sound Transit
401 South Jackson Street Seattle, WA 98104

	

If to King County:
	

King County Property Services Division 500 King County Administration Building 500 Fourth Avenue
Seattle, WA 98104
Facsimile:  (206) 205-5070



With a copy to:	Manager, Design and Construction King County Metro Transit Division King Street Center
Mail Stop KSC-TR-0435 201 Jackson Street
Seattle, WA 98104
Facsimile:  (206) 684-1803

Any Party may change the address to which notices shall be sent by notice to the other Party.
[bookmark: _GoBack]

8.8. Binding Effect. This Agreement shall be binding upon, and inure to the benefit of, the Parties hereto and their respective successors, as well as such assigns as may be permitted.
8.9. Authority.  Sound Transit is a regional transit authority, duly organized under Chapter 81.112 RCW, validly existing and in good standing under the laws of the State of Washington.  King County is a home rule charter county and political subdivision of the State of Washington.  By execution of this Agreement, Sound Transit and King County each represent to the other that it has authority to enter into this Agreement and perform its obligations hereunder.
8.10. Nature of Relationship. The relationship between Sound Transit and King County under this Agreement shall be solely that of parties to a contract for the design and construction of improvements to real property.  It is not intended by this Agreement to, and nothing contained in this Agreement shall, create any partnership, joint venture, or other arrangement between Sound Transit and King County.  No term or provision of this Agreement is intended to be, or shall be, for the benefit of any other person, firm, organization or corporation, nor shall any other person, firm, organization, or corporation have any right or cause of action hereunder.
8.11. No Third Party Rights.  The provisions of this Agreement are intended solely for the benefit of, and may only be enforced by, the Parties hereto, and their respective successors and permitted assigns. None of the rights or obligations of the Parties herein set forth (or implied) is intended to confer any claim, cause of action, remedy, defense, legal justification, indemnity, contribution claim, set- off, or other right, whatsoever upon or otherwise inure to the benefit of any Contractor, Designer, subcontractor, worker, supplier, mechanic, architect, insurer, surety, guest, member of the public, or other third parties having dealings with either of the Parties hereto or involved, in any manner, in the Project.
8.12. Accounting, Inspection, and Audit. Sound Transit shall keep such full and detailed accounts as may be necessary for proper financial management under this Agreement.  King County may, at its sole discretion, from time to time whether before or after the Final Completion Date, inspect all books and records of Sound Transit or any Contractor relating to the Project, make copies of all such books and records and/or elect to have an audit conducted to verify Project Costs.  If King County so elects to conduct such an audit, it shall give notice to Sound Transit, and such audit shall be conducted as soon thereafter as is reasonably feasible.  Such audit shall be conducted by an auditor selected by King County, and King County shall, except as hereinafter provided, pay the cost of such audit. This Agreement shall be considered a public document and this Agreement and all books and records of Sound Transit or any Contractor relating to the Project will be available for inspection and copying by the public in accordance with the Public Records Act, chapter 42.56 RCW (the “Act”).  If Sound Transit considers any portion of any record provided to King County under this Agreement, whether in electronic or hard copy form, to be protected under law, Sound Transit shall clearly identify each such portion with words such as “CONFIDENTIAL,” “PROPRIETARY,” or “BUSINESS SECRET.” If a request is made for disclosure of such portion, King County will determine whether the material should be made available under the Act.  If King County determines that the material is subject to disclosure, King County will notify Sound Transit of the request and allow Sound Transit ten (10) Business Days to take whatever action it deems necessary to protect its interests. If Sound Transit fails or neglects to take such action within said period, King County will release the portions of record(s) deemed by King County to be subject to disclosure. King County shall not be liable to Sound Transit for inadvertently releasing records pursuant to a disclosure request not clearly identified by Sound Transit as “CONFIDENTIAL,” “PROPRIETARY,” or “BUSINESS SECRET.”  Sound Transit agrees to cooperate with the auditor and make available for examination at its principal office all of its books, records, correspondence, and other documents deemed necessary to conduct the audit by the auditor. If the audit reveals a variation of one percent (1%) or more of the Project Costs, Sound Transit shall pay the costs of the audit.  Sound Transit shall preserve all records for a period of six (6) years after Final Completion of the Project hereunder; provided, however, if at any time prior to the expiration of seven (7) years after Final Completion of the Project, Sound Transit proposes to dispose of any Contract Documents related to the Project, Sound Transit shall deliver the same to King County for disposition by King County.
8.13. Non-Waiver of Governmental Rights.  Nothing contained in this Agreement shall require King County to take any discretionary governmental action relating to development of the improvements to be constructed on the Real Property as part of the Project, including, but not limited to environmental review, zoning and land use approvals, approval of applications to vacate public streets, permitting, design review for a King County-issued land-use entitlement, or any other governmental approvals by King County as may apply.
8.14. Counterparts. This Agreement may be executed in counterparts, each of which shall constitute an original and all of which constitute but one original.
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IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the date and year set forth below.
SOUND TRANSIT:






By:  	 Name:  	 Title:  	


Date	, 2017


KING COUNTY:



APPROVED AS TO FORM:




By:  	 Senior Deputy Prosecuting Attorney



Date	, 20

KING COUNTY, a political subdivision of the State of Washington


By:  	 Name:  	 Title:  	

Date	, 2017
Date	, 2017



