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STAFF REPORT
SUBJECT:
AN ORDINANCE for a $7.3 million supplemental appropriation to provide budget authority for construction of the Transit Division Communications and Control Center.
BACKGROUND:
The Transit Division proposes to construct a new building at its Atlantic/Central Bus Base to accommodate communication functions currently located in the Exchange Building.  Council approval of Ordinance 14730 on July 28, 2003 provided the Transit Division expenditure authority to spend $573,441 to complete the design phase in 2004.  This amount was in addition to a carry-over over of $195,309 for a total of $768,750 for the pre-design, design and construction support budget, and includes both consultant and county staff costs
Three areas of concern were highlighted during council’s July 2003 review of the proposed project that prompted further review.

1. Essential Facility:  The building is defined in the building code as an “Essential Facility” which means it must remain operational during and following a major seismic event.
2. Seattle Seismic Fault:  The recommended site is located in the immediate vicinity of the Seattle Fault.

3. Soil Liquifaction:  The site is located on soils that are subject to liquefaction during a seismic event.
Based on the above concerns Council included a series of proviso requirements in its adoption of Ordinance 14730:
· Seismic Report:  Submittal of a seismic report detailing seismic design criteria, and basis of design assumptions for a performance based design process.  The report was also to include design strategies to achieve “Essential Facility” requirements and to address the soil liquefaction issue.

· Monthly Project Reports:  Submittal of Monthly Project Status Reports to keep council informed on the progress of the project.
· Oversight Monitoring Consultant:  Engage the services of an Oversight Monitoring Consultant to provide monthly oversight monitoring of the project and to provide specialty seismic expertise to review the consultant’s seismic report.
The 90% design submittal was transmitted on April 7, 2004.  The project is scheduled for bidding on August 15, 2004 and construction is scheduled to begin on January 10, 2005.  Occupancy is scheduled for August 15, 2005.
SCOPE:

The Communications Center & Control Center is a single-story 14,000 square-foot building on property adjacent to the Atlantic/Central Bus Base a few blocks east of Safeco Field.  The Transit Division is in the midst of a major expansion of the Atlantic/Central Base (CIP Project A00216) including construction of an employee parking structure, a small portion of which would be used by staff of the Communication Center.  The project includes standard office furniture, facilities and equipment but acquisition of the specialized radio and vehicle locator equipment to be located in the building is funded under a separate appropriation.  The radio equipment will be funded in CIP projects A00097 and A00453, is required regardless of the Communication Center location and is estimated to cost and additional $5-7 million.
Deleted Functions:  Transit Police, Revenue Processing Center, and Service Quality functions were deleted from the project in mid-2003 just prior to Council’s review of the Transit Communications and Control Center (Ordinance 14730).  Previous planning documents co-located these functions in a larger 3-story, 40,000 square foot building called the Auxiliary Functions Building (AFB).  These functions are scheduled to be relocated in other facilities on the base.  
Essential Facility:  Programmatic requirements for the Communications Center identify the need for continuous operations of the facility in the event of a seismic event.  The current building code requires higher standards for critical public health, life safety and service facilities such as hospital operating rooms, police precincts and transportation control centers.  These requirements are defined in the Uniform Building Code as “Essential Facilities”.  The premium cost to construct the Communications Center at the higher “Essential Facilities” standard was one of the key drivers for deleting the functions noted above which did not require the higher standard.
Sound Transit Participation:  Sound Transit’s light rail communications function will co-locate in approximately 4,000 square feet of the Transit Communications and Control Center.  At the BFM Committee meeting in July 2003 the Sound Transit Board was expected to make the co-location decision by the time the pre-design is completed later in 2003.  Sound Transit transmitted its final space needs layout to the project team on March 19, 2004.  Sound Transit’s decision to co-locate in the Communications Center means that a proportional share of the Communication Center construction costs will be reimbursed by Sound Transit.  However, Sound Transit Board / Transit Division payment negotiations are as yet not finalized.
Site Access Report:  The Transit Communications and Control Center site is located in close proximity to the Seattle Fault and on soils subject to liquefaction.  Based on these site conditions there was concern that access to the site from surrounding streets and overpasses could be compromised in a major seismic event.  The site access report addressed these concerns primarily from the perspective that in addition to the redundant street access routes to the site there are also back-up Transit staff available at the Atlantic/Central Base (500 yards).  Additional Transit management staff are available within 15 minutes walk of the King Street Center.  The report presents the argument that sufficient Transit personnel are within short walking distances of the Communications Center and would be available to provide back-up support in an emergency.  What the report does not make clear is whether or not these back-up personnel would be adequately trained to operate the communications equipment and perform the communications operations.  A copy of the consultant’s site access report is included in Attachment #6.
Oversight Monitoring Consultant:  On December 1, 2003 Transit transmitted its recommendation of the firm of URS Construction Services to serve as the Oversight Monitoring Consultant and the firm of Swenson Say Faget to provide specialty seismic design review expertise.  BFM Committee Chair approved of the oversight monitoring consultant recommendation on December 17, 2003.   

Seismic Report Review:  In a letter dated December 15, 2003 Swenson Say Faget completed a review of the seismic design engineer-of-record (KPFF) consultant report and noted that all previous review comments had been addressed in the final seismic report. The letter summarized the findings as follows:

“Based on our review, we believe that the structural engineer (KPFF) is following accepted practice for the design of essential facilities and that the facility as outlined in the report will meet the goal of operational performance in a design earthquake.”

Copies of the seismic report and oversight review are available upon request.

Monthly Project Reports:  A copy of the monthly project report for March 2004 is included in the staff report in Attachment #7.  Additionally the monthly report by the Oversight Monitoring Consultant for March 2004 is included in Attachment #8.
SCHEDULE:






The project is on schedule
On July 28, 2003, Transit Division issued a notice to proceed to the consultant (Tetra Tech) for design of the Transit Communications & Control Center.  This was the same day as council approved expenditure authority (Ordinance 14730).
A copy of the project schedule (extracted from the monthly report) is included in the staff report in Attachment #4.  
A summary of several key milestone schedule dates are shown below:
July 28, 2002

Notice-to-Proceed - Design

March 10, 2004
Building Permit Submittal

April 7, 2004

90% Design Submittal
May 17, 2004

Final Submittal
August 15, 2004
Bid Advertisement

January 10, 2005
Start Construction

August 15, 2005
Certificate of Occupancy
The $7.3 million appropriation authority in this legislation (Proposed Ordinance 2004-0101) will be needed by August 15, 2004 when the project is advertised for bidding.  While it is technically possible to advertise a project without appropriation authority it is not recommended as some bidders may elect to avoid the risk of bidding an unfunded project.
BUDGET: 






The project is within budget
A copy of the $8.2 million project budget summary is included in Attachment #5.  The overall project budget has remained consistent since the initial pre-design budget in July 2003 and illustrates how internal sub-budgets have transitioned at 30%, 60% and 90% submittal estimates.  The overall project contingency has fluctuated as adjustments were made to phased estimates.  The project includes an “Owners Contingency” of 4.4% of the total project budget which is available to respond to unanticipated project wide cost impacts.  The project also includes a “Construction Contingency” of 10% to respond to unanticipated cost impacts related directly to the construction contract.  A third project contingency is the design contingency.  The “Design Contingency” or “Estimating Contingency” is a temporary allowance applied during design to cover unanticipated costs associated with incomplete drawings.  Traditionally, the “Design Contingency” is higher percentage at the beginning of design and is gradually reduced to zero as the design is finalized.  The 90% submittal “Design Contingency” is 2% of the construction cost and will be reduced to zero at the final design submittal.
Consultant Compensation:  As of January 31, 2004 the design consultant has been compensated $332,095 which represents approximately 70% of the anticipated adjusted fee.

Design Contract:  The Transit Communications & Control Center contract is part of a larger existing contract to provide engineering services for expansion of Metro’s Atlantic/Central Transit Bus Bases (Contract E13008E; tasks 11.3 & 14.3).  The cost plus fixed fee contract includes design and engineering services for several buildings and the Total Price is not to exceed $8.06 million.  The Transit Communications & Command Center facility is a smaller single function facility that has been substituted in the contract for a larger multi-function building previously called the Auxiliary Functions Building (AFB).  The AFB is described in the contract as a 40,000 square feet, 3-story structure, housing Transit Police, Revenue Processing Center, Service Quality, and a joint-agency communications center.  Program functions for the AFB were reduced in mid 2003 to include only the Communications & Control Center and the joint-agency communications functions.  The elimination of functions reduced the size of the Communications Center to a single story, 14,000 square foot structure with a corresponding reduction in fee.

Contracting Policies & Procedures:  During the review of the Transit Communications and Control Center committee staff noted three areas where Transit Division has not followed industry standard management practices, Transit policies, and Executive Administrative Policies & Procedures:
1. Consultant Agreement Not Amended:  A notice to proceed was issued for the Communications Center on July 28, 2003.  The notice to proceed letter stated the following:

“In parallel with the beginning of this preliminary design work, a more detailed scope of work for Tasks 11.3 and 14.3 (project design) will be developed by the design team to reflect the current program for the Communications Center.  As you know, the requirements for this building have changed and some functions may be located in the Operations Building instead.  Modifications to the contract labor hours and fee will be negotiated and the contract amended once the scope of work and alternatives analysis are established.”
According to project representatives the revised scope of work was verbally discussed between project representatives and the consultant but was not formally transmitted in written form.  Similarly, the fee reduction was also verbally discussed and agreed upon based primarily on the state fee guidelines for buildings of comparable size and complexity.  The verbally agreed upon fee reduction for the reduced scope of work for design tasks 11.3 & 14.3 is summarized below:

· Original Fee:



$764,000

· Reduced Scope of Work Fee:
$475,000
· Net Contract Fee Reduction:

$289,000

Contrary to existing Transit and Executive policies and industry practice the revised scope of work and fee adjustments were not documented as part of a formal amendment to the consultant agreement.  However, despite the lack of a formal contract amendment, subsequent written communication from the consultant appears to confirm his understanding that the revised fee should be $475,000 (Pre-Design Report dated October 1, 2003; Additional Services E-mail dated March 23, 2004; and Additional Services consultant letter dated April 5, 2004).
2. Additional contract changes:  Additional miscellaneous changes to the scope of work totaling $52,000 were initiated by Transit in December 2003.  
· $14,000
Sustainable design – Executive’s Green Building Initiative (LEEDs).
· $10,000
Building commissioning independent design review.
· $10,000
ITS voice, data and network design.

· $13,000
Site specific ground response seismic analysis.
· $5,000

Presentation materials

An amendment to the consultant agreement has not been formalized for the above changes.
3. Consultant Claim:  On March 23, 2004 Transit received an e-mail from the consultant summarizing an additional fee request of $127,595 for a series of scope additions.  A subsequent letter to Transit dated April 5, 2004 formalized this additional service request for a modified amount of $122,350.  The request lists twenty-five items including fifteen owner-directed changes, one mechanical change and nine new /revised program items.  Transit is treating the request as a claim.
The Oversight Monitoring Consultant stated in his March 2004 monthly report that the additional services request was based on a combination of additional scope of work, alternative studies, and re-work due to out of sequence availability of program information.  In the Critical Issues section of the report noted the consultant’s 

“…failure to provide timely notice of the fee increase.  The request for additional fee was submitted after the additional design work had been completed divesting the owner from the opportunity to pursue alternative options.”

Consultant Agreement Section 4; Changes of Work, paragraph A; requires that:

“Any direction from the County to perform work that results in an increase or decrease in time of performance or cost shall only be made by written amendment.”
Section 4 of the consultant agreement further establishes specific processes on how changes to the scope of work are to be initiated.  In order to protect both parties to the agreement, procedures are defined on how to deal with disagreements in scope of work, cost and time as they may arise.  Fundamental to all of these change processes is the discipline for clear written direction and that all changes must be made by amendment.  These processes have not been followed in this agreement.
Amendments Precede Work:  Executive Administrative Policies and Procedures; CON 7-8-1(AEP); Change Order/Amendment Administration requires that all contract change orders shall be documented by an approved change order or amendment prior to execution of work.  Embedded in the policy are detailed procedural and documentation requirements including cost proposals, owner estimates cost analysis, justification, and detailed negotiation records (see related requirements in CON 7-3-1; K.C.C. 4.16.140; RCW 39.04.120). Additionally, DES, Finance Division, Procurement & Contract Services, Project Control Officer (PCO) is required to review all contract changes exceeding $150,000 on contracts exceeding $2 million.  
Finance Division Review:  Consistent with Executive policy, committee staff requested that Transit have the amendment(s) reviewed and approved by Finance Division PCSS Project Control Officer (PCO).  The Finance Division PCO has been out of town for the last two weeks and therefore unavailable to process Transit’s amendment(s) in time for today’s briefing.  It was agreed at a staff to staff level that the Finance Division review would be completed prior to BFM Committee consideration of action on Proposed Ordinance 2004-0101.
Fiscal Note:  Per King County Code 4.04.075, a fiscal note outlining the fiscal impact of this legislation is required and is included in the staff report in Attachment #3.  A reimbursement agreement between Transit and Sound Transit for Sound Transit’s space use within the Control Center is not yet finalized.  The fiscal note includes a footnote the fiscal note will ultimately be revised to reflect revenues that will accrue to Transit.
NEXT STEPS:
1. Finalization by Transit Division of all negotiations, documentation and preparation of amendment(s).

2. Review and approval by Finance Division PCSS PCO of all negotiations, documentation, and amendment(s) for the changes noted above.
3. Finalize Transit Division and Sound Transit co-location agreement and correct the revenue assumptions in the fiscal note.

4. BFM Committee action on Proposed Ordinance 2004-0101.
INVITED:

· Judy Riley, Manager, Design and Construction Section, Transit Division

· Don Campbell, Project Manager, Communication Center Replacement Project

ATTACHMENTS:


1. Proposed Ordinance 2004-01010
2. Transmittal Letter, dated February 25, 2004
3. Fiscal Note
4. Project Schedule
5. Project Budget Summary
6. Site Access Report
7. Monthly Report – March 2004

8. Oversight Monitoring Consultant Report – March 2004
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