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STAFF REPORT
SUBJECT:  An ordinance authorizing the sale of a surplus, unimproved, residential tax title parcel in Federal Way.
SUMMARY:  The county holds a 0.21 acre residential parcel as tax title in Federal Way. The property has deferred taxes owing on it to the state and those taxes are accruing interest.  The county originally appraised the property at $60,000 but was unable to find a buyer.  One person has offered $35,000. This proposed ordinance would approve sale of the property.  The proceeds would be used to pay off taxes plus interest owing to the state, back taxes to the county treasurer, and county administrative costs, with the remainder divided amongst the taxing districts.
BACKGROUND:

Property History
The property proposed for sale is 0.21 acres (9,000 square feet) of unimproved residential land located just east of North Lake in Federal Way (North Lake Shore Lands).  
From 1988 through 1994, the owner deferred property taxes through a state program, RCW 84.38, whereby the state pays the property owner's taxes for them and the deferred taxes become due to the state when the property owner is no longer eligible for a deferral.  In 1995, the owner died and a tax lien was placed on the property for the owed deferred taxes.  At that time, the property owner's estate would have had three years to pay the taxes or else face a tax foreclosure sale.  

There were unpaid taxes on the property (presumably after the deferral ended), and the county began foreclosure proceedings on the property in 2000.  When the property did not sell, the county assumed tax title ownership in 2001 on behalf of the taxing districts with a tax lien still on the property for the deferred taxes.  The state’s tax lien continued to accrue interest at a rate of 8 percent (which is the interest rate set forth in WAC 458.18.060 for deferrals granted prior to June 6, 2007).  

In August of 2009, the Washington State Treasurer contacted the county's Real Estate Services to inform them that the county owed the past due deferred property taxes.  Ironically, these are taxes that the state paid to the county on behalf of the owner under the state's tax deferral program, which the county must now pay back as the property owner, with interest that exceeds the value of the original taxes.  

As of August 31, 2009, there was a total of $6,078.77 owing on the property, which represents the 1988 through 1994 property taxes of $2,489.05 plus interest of $3,589.72.  
In August of 2009, the county appraised the property at $60,000 and offered it at public auction in accordance with RCW 36.35.120. There were no offers. The property was listed with Northwest Multiple Listing Service.  The price was lowered to about $50,000, and an offer was made in January 2010 for $35,000 in cash. 
After deducting approximately $6,244 in state taxes and interest, plus county administrative costs of $3,796, there would be approximately $25,000 remaining from the sale to be distributed amongst the taxing districts.  The county's portion would be roughly 18 percent (or $4,500) with half of that going to the general fund.  

The proposed buyer plans to build a small house for his primary residence.  His plans will be adversely affected by a change in the Washington State Energy Program that is taking effect on July 1, and there are also significant Federal Way permitting fees increases that will occur at that time.  Therefore, the proposed buyer seeks approval by the Council and enactment of the ordinance no later than June 15.

What is a "tax title" property?

“Tax title” property is any tract of land acquired by the county due to lack of other bidders at a tax foreclosure sale.  The taxes are “stayed” and the lands are held in trust for the taxing jurisdictions, who are reimbursed from the proceeds if the land is sold.  RCW 36.35.110 states,

the proceeds of any sale of any property acquired by the county by tax deed shall be justly apportioned to the various funds existing at the date of the sale, in the territory in which such property is located, according to the tax levies of the year last in process of collection.

Requirements for Disposition of Tax Title Properties

Sale Must Be in Best Interest of County

State law allows the county to sell tax title properties when the county legislative authority deems it to be in the best interest of the county (RCW 36.35.120; see also KCC 4.56.020 allowing tax title property to be sold when in the best interests of the county, taxing districts and people thereof).

Property Must be Declared Surplus Property

The Facilities Management Division (FMD) is authorized to conduct sales of all county tax title property (KCC 4.44.010, KCC 4.56.060(A)). King County Code Chapter 4.56 establishes a procedure for disposal of county-owned properties that are no longer needed to enhance county operations and are considered surplus to the county’s needs (KCC 4.56.020(A)).  Council approval is required for sales of surplus properties valued in excess of ten thousand dollars (K.C.C. 4.56.080).  

The surplus property requirements include a determination of whether other county departments have a need for the property, whether the parcel is suitable for affordable housing, or whether there are other possible uses.  In March 2010, the North Lake Shore Lands property was formally declared surplus by FMD in accordance with King County Code 4.56.100.
Direct Negotiated Sale is Permitted Under Certain Exceptions

Under RCW 36.35.150, tax title property may be disposed by private negotiation without a call for bids for not less than the principal amount of unpaid taxes under certain circumstances, including when no acceptable bids were received at the attempted public auction of the property, if the sale is made within 12 months of the auction.

ANALYSIS:
Deferred Tax Obligations
After consultation with the Prosecutor's Office and the State Department of Revenue, it appears that the deferred tax lien and 8 percent interest on the lien must be paid at the time the property is sold.  As current owner, the county is required to pay the deferred taxes with interest, and there does not appear to be an exemption that would apply in these circumstances for local governments.  As noted above, this property is in a strange situation where the county (representing the taxing districts) owes the state money for taxes that the state paid to the county earlier.  With interest, the county will pay to the state, from the proceeds of the sale, over double what the taxing districts received in taxes on this property from 1988 to 1994. 

On the positive side, the state indicates that this is a very unusual situation.  Likewise, with over 800 tax title properties currently being held by the county, Real Estate Services staff did not know of any other times this has happened.  The state has added staffing resources to pursue all remaining past due deferrals, so if the county has any other such properties they will likely be evident within the next year.  As long as the state continues to invest resources in promptly pursuing overdue deferrals, then the county will not hold a tax title property for any length of time with interest accruing.
This case does highlight, however, that whenever a property owner participates in the state deferral program and the property is subsequently turned over to the county as tax title with the lien still on the property, then the county and the taxing districts it represents will lose the value of the deferred taxes from the sale proceeds.
Tax Title Sale Requirements
The proposed sale must meet county and state requirements regarding the disposition of tax title property.  It must be deemed to be in the best interest of the county – this requirement is discussed further, below.  It has met surplussing requirements, having been declared surplus in accordance with King County Code Chapter 4.56.  It has met the state law exception that allows direct negotiated sales, because it is within 12 months of a failed public auction.

Best Interests of the County
It is difficult to assess whether $35,000 is a fair value for property that was initially valued at $60,000.  However, the facts appear to support Real Estate Service's claim that it is a good deal for the county.
The offer appears to accurately reflect current fair market value.  Property values are low in this economy, and Real Estate Services reports finding offers to be very low on their other listings this past year.  The proposed sale price of $35,000 appears consistent with the surrounding area.  A quarter acre property, slightly larger and up the block, listed for $38,000 and the listing expired unsold in February of 2010.

One might argue that the county should just wait until the economy recovers.  However, the county is facing the additional pressure from the state to pay the taxes with interest continuing to accumulate.  Furthermore, if the property is sold, then the new owner will pay taxes, putting the property back on the tax rolls.  These pressures favor selling the property sooner rather than later.
It should be noted that a sale price of $35,000 is lower than the County Assessor's appraised land value for the property in 1998 of $39,000.  However, the proposed deal is ready to go forward, and with the relatively small dollar amounts involved, any delay would continue to add expenses.  Therefore, unloading the property now, freeing Real Estate Services from administration of the property as tax title, giving at least some money back to the taxing districts from the sale, giving the state past due money at a time when it needs it, and bringing a property tax owner onto the tax rolls, all support sale of this property as being in the best interests of the county.
REASONABLENESS:
If the property is sold in accordance with this proposed ordinance, then taxing districts will be reimbursed from the sale of the property, a tax lien will be cleared, and the property will be returned to the tax rolls. Approval of the ordinance would appear to be a reasonable policy and business decision.  

INVITED:
· Kathy Brown, Director, FMD
· Steve Salyer, Real Estate Services Manager, FMD
· Anne Lockmiller, Real Property Surplussing Agent, RES, FMD
· Don Woodworth, Senior Deputy Prosecuting Attorney, PAO
ATTACHMENTS:
1. Proposed Ordinance 2010-0200 and Attachment A to the ordinance
2. Executive's Transmittal letter and attachments to the transmittal letter

3. Fiscal note
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