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The Honorable Cynthia Sullivan





April 3, 2002

Chair, King County Council

Room 1200

C O U R T H O U S E

Dear Councilmember Sullivan:

Ordinance 14295, approved on March 4, 2002, authorized the King County Executive to enter into an agreement with the University of Washington and Harborview Medical Center (HMC) for the University to provide project management services for the HMC Bond Program.  The total project is budgeted at $257,000,000, of which $193,000,000 is from bond proceeds.  Section 7 of the ordinance directed the Executive to evaluate:

whether one or more Project Labor Agreements would reasonably achieve the HMC Project’s labor, employment, and economic objectives and facilitate the completion of construction contracts on time and within budget.  

As part of that evaluation, the Ordinance further directs the Executive to transmit to the council:

a report with detailed findings regarding the benefits and costs of such requirements as well as recommendations regarding which categories of contracts, if any, should be subject to PLA requirements. 

This letter details my findings and recommendations regarding the use of a Project Labor Agreement for the HMC Project.  The attachments include supporting economic data, samples of PLAs entered into by other local entities, case law, statutes, articles by proponents and opponents, as well as a proposed motion incorporating my findings and recommendations.

INTRODUCTION: OVERVIEW OF PROJECT LABOR AGREEMENTS

Project Labor Agreements (“PLAs”) have long been used as a risk management tool to manage the uncertainties and complexities of large-scale construction projects.  PLAs were used on such projects as the Grand Coulee Dam, Cape Canaveral, the Hanford Nuclear Plant, Disney World, and the Alaska Pipeline.   Following the 1993 U.S. Supreme Court decision upholding a government agency’s right to implement a PLA when it was acting in its proprietary capacity as a purchaser of construction services,
 the use of public sector PLAs has increased.  The U.S. Department of Transportation has defined a Project Labor Agreement (“PLA”) as follows:

a project specific agreement, negotiated at the outset of a construction project, between the project owner, the contractor, subcontractors, and the unions representing the crafts that are needed for the project.  Under the PLA, the project owner, the contractor, subcontractors, and the unions agree on the terms and conditions of employment for the duration of the project, thus establishing a framework for labor-management cooperation to advance the Government’s procurement interest in cost, efficiency, and quality.  Also, a PLA contains a comprehensive no-strike clause to guarantee that the project will be built without strikes, lock-outs, or other disruptions which could delay project completion and increase costs.

Project Labor Agreements are specifically authorized under the National Labor Relations Act (29 U.S.C. §158(f)) which provides that only employers engaged primarily in the construction industry are eligible to enter into a “pre-hire” agreement negotiated with a union.  In February 2000, President Bush issued Executive Order 13202, which disallowed PLAs on federally funded or assisted construction projects.  On November 7, 2001, the United States District Court for the District of Columbia issued a decision declaring the Executive Order preempted by the NLRA and permanently enjoining its enforcement.

Although no Washington court has addressed the issue of whether PLAs are valid under our competitive bidding laws, many appellate courts from other states have determined their validity.  Most state courts have agreed with the conclusion of the New York Court of Appeals that such agreements “are neither absolutely prohibited nor absolutely permitted in public construction contracts,” and that a “PLA will be sustained for a particular project where the record supporting the determination to enter into such an agreement establishes that the PLA was justified by the interests underlying the competitive bidding laws.”
 The state cases upholding the use of a PLA have generally involved circumstances where the legislative body of the awarding entity undertook a process whereby it could establish findings of fact regarding the suitability and benefits of a PLA.

SOURCE OF DATA: LOCAL PROJECTS USING PLAs

PLAs have become an increasingly popular project management tool for large public works in the Puget Sound area, including the following projects:

	Project:
	Owner:
	Contract Value:

	Safeco Field
	Washington State Public Facilities District
	$245 million (original)

$349 million (final)

	Pier 66
	Port of Seattle
	$53 million 



	South Airport Terminal
	Port of Seattle
	$211 million (estimate)

	Tolt Treatment Facilities
	Seattle Public Utilities
	$65 million (estimate)

	Puyallup Station
	Sound Transit
	$3.3  million (original)

$5 million (final)

	Tacoma Operations and Maintenance Facilities Building
	Sound Transit
	$4.5 million (estimate)

	Seattle Justice Center
	City of Seattle
	$58 million (estimate)

	Public Library
	City of Seattle
	$109 million (estimate)

	Seattle Seahawks Football Stadium
	Washington State Public Stadium Authority
	$430 million (estimate)


In 1999, Sound Transit commissioned studies from Tucker Alan Inc. and Bechtel Construction concerning the use of PLAs on public sector projects.
  In the first study, Tucker Alan intended to achieve two primary objectives:  1)  To present a neutral reporting of issues and outcomes concerning the use of PLAs on public sector projects, and 2) to present information that may assist decision-makers with their evaluation of the potential propriety of using PLAs on Sound Move construction projects.
  Tucker Alan collected and reviewed “a substantial volume of material” from a variety of sources including construction industry groups, labor organizations, government publications and reports; academic studies; legal publications articles; and Congressional testimony.  

In 1999, Bechtel Construction “evaluated, analyzed and quantified the features associated with union and non-union utilization of a Project Labor Agreement for Sound Transit.”
  Bechtel analyzed fourteen issues and articles of agreement to be included in a PLA, to determine if they produced a cost savings to both union and non-union contractors or increase the construction cost as a result of non-union contractors being bound to them.  Bechtel analyzed and compared the local collective bargaining agreements and reviewed their twenty- four terms and conditions.  Bechtel also developed a cost model for the project, analyzed two labor approaches (one with a PLA and one allowing non-union contractors to determine their construction approach), and concluded that Sound Transit would achieve net savings of $15.7 million on the Link Light Rail, Sound Commuter and the Regional Express projects by entering into the PLA.
  

The data and input gathered by the Tucker Alan Report provides the following observations regarding several of the main issues raised by proponents and opponents of PLAs:

· Cost Savings -- The empirical evidence nationally is not conclusive as to the impact a PLA has on the cost of a construction project.  Locally, however, the information provided by project representatives on Safeco Field, the City of Seattle’s Library project, and Tolt Treatment Facilities indicates that no additional costs were attributable to the PLAs governing these projects that were not otherwise offset by labor harmony on the project.

· Diversity – Participation by women and minority business enterprises was measured on two PLA projects as 44% of the contractors and subcontractors on Safeco Field and 75% of the subcontract value.  The workforce on the Safeco Field and the Pier 66 projects included 21% and 16% minority labor, respectively, and approximately 5% female labor.  Furthermore, a PLA can increase access to apprenticeship opportunities among minorities, women and the disadvantaged.

· Apprenticeship Participants – Prevailing wage law requires that workers not in approved apprenticeship programs must be paid at journey level rates.  The report suggests that PLAs increase cost competitiveness by allowing non-union contractors equal access to registered apprentice labor.  Additionally, a PLA can raise apprentice ratios thereby decreasing labor costs.  

Attached are complete copies of the Tucker Alan Report dated June 1999, and the Project Labor Agreements Cost Study by Bechtel Construction, dated July 1999.  The Executive staff elected to accept the Tucker Alan and Bechtel reports as a regional baseline and evaluate other local projects for additional information and guidance.  

The Executive Staff also contacted representatives from local agencies that have included PLAs in their construction documents, contacted project managers for major projects that have not included a PLA, collected anecdotal information and opinions from regional project managers and agency representatives, and discussed the impact of PLAs on current projects with both proponents and opponents in the region.  

FINDINGS

The Executive Staff has undertaken a study of local public construction projects using PLAs, reviewed the processes followed by agencies deciding to utilize PLAs and agencies that have decided against using a PLA, and analyzed the applicable law and cases from other states.  Additionally, the Executive Staff has reviewed position materials from organizations of “stakeholders” such as labor unions and contractor organizations, including Seattle/King County Building & Construction Trades Council, Associated General Contractors, Associated Builders & Contractors, National Black Chamber of Commerce, Inc.  See, Executive Recommendation for Project Labor Agreement on Harborview Medical Center Bond Program: Source Materials, attached.  

Based upon these sources, the following findings are made regarding the use of a PLA for the HMC Project:

1. PLAs may streamline the construction schedule by reducing labor-related disruption during the term of the HMC Project.  Given the scope and nature of the HMC Bond Program, participation by union contractors is likely to be significant, irrespective of whether or not a PLA is used.  Also, it is likely the job will have participation by non-union contractors, resulting in a mixed project where union and non-union craft will be working alongside one another.  The potential therefore exists for labor-related disruption during the term of the HMC Project.
  The local collective bargaining agreements for all unionized craft are scheduled to expire at least once (and in many cases, up to three times) during the period of planned construction.  Because a PLA contains a comprehensive no strike clause to guarantee that the project will be built without strikes, lock-outs, or other labor-related disruptions, a PLA will reduce the risk of labor-related delay and thereby streamline the construction schedule.

2. PLAs may reduce labor-related disputes impacting the operation of the Harborview Medical Center during the construction schedule.  Harborview Medical Center is the regional trauma care center and provides teaching, research and clinical care for the indigent, sick, injured or infirm in King County and will continue providing these services during the construction schedule.  By reducing the risk of labor-related disruptions during the term of the HMC Project, a PLA may also reduce the risk of labor-related disputes impacting the operation of the hospital and medical facilities.
3.   PLAs may ensure access to skilled labor.  Despite the recent economic downturn, the construction industry is still facing an ongoing and nationwide shortage of skilled labor.
 Locally, there are a number of sizeable construction projects that will be built concurrent with the HMC Project.
  By using union hiring halls to obtain craft labor, PLAs provide access to a larger skilled labor pool than may be available to non-union contractors.

4. PLAs may promote diversity of HMC Project workforce and increase apprenticeship opportunities.  Non-union contractors normally have limited access to registered apprentice labor.  By allowing non-union contractors equal access to registered apprentice labor through union hiring halls, a PLA can increase access to apprenticeship opportunities, particularly among traditionally underrepresented segments of the workforce, such as minorities, women and the disadvantaged.
  
5. Opposition to PLAs may be mitigated by allowing a negotiated number of core employees for non-union shops, allowing non-union shops which provide their own benefits to waive the duplicative union benefit requirements, and waiving union-labor requirements on a case by case basis for regional MWBEs and small disadvantaged businesses.  For example, the Seattle Seahawks Football Stadium PLA allows that the terms of workforce beyond core employees can be negotiated with the GC, subcontractors and the union on a case by case basis.
  Local union leadership indicated a willingness to negotiate terms that would be favorable to small  businesses and minority and women-owned businesses with commitments to this region.
6. Additional costs associated with negotiating and administering PLAs are offset by the labor harmony achieved in regional projects.  Perhaps the most controversial issue concerning PLAs is the question of whether they result in any additional costs.  The Tucker Alan Report and other sources included in this report conclude that it is difficult, if not impossible, to quantify a cost impact solely attributable to the use of the PLA.
  In several instances evidence suggests that the labor harmony achieved by the PLA may actually reduce project costs.

RECOMMENDATION 

Under the terms of the Agreement for Project Management Services for the HMC Project, the decision to approve one or more PLAs for this project will ultimately be made by the Project Oversight Committee.  The Oversight Committee is comprised of three members – representatives from the County, the University and the HMC Board - and unanimous agreement is required for the Oversight Committee to take action.  The County’s voting representative, however, must secure the King County Council’s approval before exercising voting authority on decisions such as approving a PLA for this project.  Accordingly, I hereby recommend:

· That the County representative to the Oversight Committee requests the Oversight Committee review and consider for approval the implementation of one or more PLAs for the HMC Project;

· That the Oversight Committee assign responsibility for negotiating the PLA to either the GC/CM or an experienced contractor selected by the Oversight Committee; and

· That the specific scope, form, nature, and content of the PLA(s) be determined by the Oversight Committee and that any implemented PLA(s) include provisions incorporating the following principles:

a) Guarantee no strikes, walkouts or job actions that interrupt project work;

b) Agree on binding dispute resolution provisions to resolve all labor disputes between the GC/CM, subcontractors, and crafts with provisions for liquidated damages for costs associated with labor disturbances or delays;

c) Agree to provide adequate and continuous regional workforce, and if necessary, to obtain labor from outside the region to ensure timely completion;

d) Agree on clear application of  PLA provisions to all construction craft employees on-site but not to GC/CM, King County, Harborview, University of Washington employees, or off-site manufacturers;

e) Agree on non-discriminatory hiring practices for non-union labor that authorize continued employment of companies’ core employees;

f) Allow open-shop contractors who offer benefits to their employees to continue to offer their benefit plan without paying for union benefits;

g) Use and deployment of apprenticeship programs meeting and exceeding the County’s goals;

h) Increase opportunities for participation by regional companies owned by minorities, women, and economically disadvantaged businesses, including but not limited to waiving union labor requirements, and utilizing flexible bonding options; and

i) Standardize hours, shifts, work start, and related issues.

Based upon these findings and the supporting documentation, I urge the Council to adopt this motion as soon as possible, and notify the County’s Oversight Committee member, Pat Steel, of your recommendation regarding the negotiation and use of a PLA on the Harborview Medical Center Bond Program.  Please direct any questions about the findings, recommendation, motion or the source material to Kathi Oglesby, at (206) 296-4049.

Sincerely,

Ron Sims

King County Executive

Enclosure:
Executive Recommendation for Project Labor Agreement on Harborview 

Medical Center Bond Program: Source Materials

cc:
King County Councilmembers



ATTN:  Ellen Petre, Interim Chief of Staff




  Shelley Sutton, Policy Staff Director




  Anne Noris, Clerk of the Council


Kathi Oglesby, Labor Liaison, King County Executive Office


Pat Steel, Manager, Facilities Management Division, Department of 
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