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Elements of the critical areas protection package:  

Proposed Ordinance 2004-0124 is one of three ordinances related to critical areas protection transmitted by the Executive on March 8, 2004.

BACKGROUND:  

The clearing and grading provisions of the King County Code (KCC Chapter 16.82) were originally adopted in 1973 to regulate the impacts of the clearing and removal of vegetation, excavation, grading and earthwork construction, by:  

· Minimizing adverse stormwater impacts generated by the removal of vegetation and alteration of landforms;

· Protecting water quality from the adverse impacts associated with erosion and sedimentation;

· Minimizing aquatic and terrestrial wildlife habitat loss caused by the removal of vegetation;

· Protecting sensitive areas from illegal clearing and grading activities; and
· Preventing damage to property and harm to persons caused by excavations and fills;

The permit process ensures that erosion and sediment control are in place during land disturbing activities because erosion rates associated with uncontrolled construction sites are much higher than normal rates—often a thousand or more times that of undeveloped land. The erosion rates increase during construction due to the removal of soil cover, alteration of soil characteristics, and changes in site topography. 

These vastly accelerated erosion rates can result in excessive deposition of sediment in water resources and drainage facilities. This excessive erosion and consequent sediment deposition can result in devastating impacts to surface waters.  Controling erosion and sediment at the outset is cost-effective when measured against remedial actions on impacted surface waters.

ordinance summary:
Many of the proposed revisions contained in the executive-proposed ordinance involve restructuring or repackaging of existing provisions and contain little or no substantive change to standards.  (See Attachment 1 for the summary of the executive-proposed ordinance)  The staff report will focus only on the ordinance sections that involve substantive changes to standards or procedures.  
Substantive Changes

Section 1: A new definition is added for “change of use” which includes subdivisions, short subdivisions, building on an undeveloped lot, and changing from one use to another. The definition is used in determining when certain clearing restrictions (e.g. those proposed in Section 13 of the proposed ordinance) apply.

Section 13:  The most substantive revision of this section is the application of clearing restrictions that currently apply only to a few specific Rural-zoned areas, such as those in the Bear Creek and Issaquah Creek basins, to all RA zoned areas.  Clearing would be limited to 35 percent of the property or to the amount legally cleared before the effective date of this proposed ordinance, if that cleared area already covers more than 35 percent of the property.
The rural property owner has several options to increase the amount of land that may be cleared:

· The property that is covered by an approved rural residential stewardship plan obtained under the provisions of Section 133, Proposed Ordinance 2004-0122.

· Clearing may be increased to up to a maximum of 50 percent of the property if the landowner protects certain habitats that are not part of a critical area or buffer:  The additional cleared area would be equal to the habitat area that is protected.  The habitats are: 
· Caves,
· habitat corridors (including amphibian migration),
· old-growth forests,
· mature forest,
· snag-rich areas, and
· talus slopes
· The property owner may develop on 50 percent of the property if:

· 90 percent or more of a lot has been legally cleared prior to the effective date of this ordinance, and

· the remaining area is managed for forestry under a county approved forest stewardship plan

· The property owner may clear up to fifty percent of the property by using the new “Transfer of Clearing Credits” provisions allowing the purchase of clearing credits (Section 14 of the proposed ordinance).  Note: Clearing credits must be purchased from properties within the same subbasin or immediately adjacent to the subbasin. A property owner may sell credits based on the type of existing vegetation and soils. A site must have at least 75% open space or native vegetation to sell credits. 

In addition, the director may waive the clearing restrictions for some types of development proposals, including:

· government and educational services and libraries;
· parks when located adjacent to an existing or proposed school; and

· road projects that are not part of a larger development proposal.

Note: To be eligible for such waiver, a development proposal may not be located within a designated regionally significant resource area, except for some utility or road corridor projects. 
Within the portion of the site subject to the clearing limit, the following activities may be permitted:

· forest practices with an approved forest management plan;

· activities that enhance and restore mature forest cover;
· passive recreation uses and related facilities, including pedestrian, equestrian and bicycle trails, nature viewing areas, fishing and camping areas, and other similar uses that do not require permanent structures. 
· utilities and utility easements, 
· the minimum necessary pruning or removal of hazard trees to eliminate the hazard.

Procedural Changes
Section 3:  A new table that lists exceptions from the requirement to obtain a clearing and grading permit.  How or when an exception applies depends on a variety of circumstances, including whether the activity is inside or outside a critical area or critical area buffer and the type of critical area. In many cases, the exception from the permit requirement is based on meeting conditions.   There are several notable revisions in this section:

· agricultural drainage maintenance would not require a clearing and grading permit when carried out in accordance with an approved farm plan, and

· removal of noxious weeds does not require a permit 
Section 4:  Authorizes “programmatic permits” for any clearing or grading activity except mineral extraction, and for forest practices conducted under a county-approved forest management plan. A programmatic permit is for repetitive activities conducted as part of an ongoing program for which permit conditions are developed to apply to all sites covered by the permit. 
Section 6:  Authorizes emergency actions for activities that require a permit provided that the

department is notified within 48 hours after the emergency action is taken. 
discussion of best available science:
A detailed discussion of the technical basis for clearing restrictions outlined in Section 13 of the proposed ordinance is contained Volume II (pages 4-10 through 4-15) of the Best Available Science document located in committee member binders.  The proposed standard is assessed in regards to Critical Aquifer Recharge Areas (CARA), Geologic Hazard Areas, Aquatic Areas, Wildlife Areas, and Wetlands.  

The following is a broad overview of that assessment and risk/uncertainty analysis.   

CARA, Geologic Hazard Areas and Aquatic Areas

Assessment:

This standard is mostly consistent for protecting critical aquifer recharge areas. Under

certain conditions (mainly in outwash soils, which are not near as prevalent as till soils in King

County), removal of the natural vegetation can actually increase the quantity of aquifer recharge

since plants extract a high quantity of the water in transition down to the aquifers and distribute

part of it to the atmosphere (through evapotranspiration). Preserving tree cover, however, does

preserve the natural access to groundwater and maintains a spongy upper soil layer that can

capture and store a greater part of the precipitation, which allows infiltration of the stored water

throughout the year. In the parts of King County where there are highly impermeable till soils,

there is likely to be a net loss of groundwater recharge with the removal of forest cover.

This standard is mostly consistent for geologic hazard areas.  Clearing in such areas is well documented to lead to instability if proper steps are not taken. 

This standard is mostly consistent for aquatic areas because it strives to protect natural hydrology at the landscape scale and at the level recommended by the literature to protect hydrology. However, it does not: 
· emphasize protection of hydrologically mature forest, and 
· require contiguity of preserved vegetation with riparian buffers or upland wildlife habitat.

Level of Risk to Functions and Values:
The clearing restriction standard is derived from the 65/10 (i.e. 65 percent forest cover retention/10 percent imperious surface limit) stormwater standard, originally developed for the Issaquah Basin and is most applicable for watersheds with similar rainfall, vegetation, soil, and topography. Where watersheds have less steep channels, less rainfall, less glacial till, the downside risk of applying the 35 percent clearing restriction is considered low. Where watershed characteristics show steeper channels, more rainfall, more till, the standard will place habitat and species at higher risk. 
Risk to hydrology and sediment functions is considered low for most situations. Risk may rise to

moderate in steep sub-basins with high amounts of glacial till, which would tend to increase potential for erosion caused by relatively small changes in peak flows and durations. 
Risk to salmonids and most classes of plants and animals that are directly associated with their habitats is considered relatively low . It is expected that areas with steep drainages are relatively small and have limited direct use by salmonids other than cutthroat trout. The larger concern is that these smaller steep streams may be destabilized and deliver excessive sediment or polluted water to downstream aquatic habitats.

Level of Uncertainty:
Protection of native vegetation (especially older, hydrologically mature forests) is a known value in aquatic habitat protection strategy, thus there is low uncertainty about the risk to functions and generally about biological benefits as well. There is little doubt that the cumulative effects of land use will be much less with this standard, but the cumulative effects of allowing landscapes with greater than 65 percent forest cover to degrade to 65 percent is not well known. 
However, there is a high degree of uncertainty about whether the standard is sufficient to provide substantial protection for highly sensitive, pollution-intolerant species.  The standard has not been evaluated for its biological effectiveness in Bear and Issaquah creeks, which is where it has been implemented. 
Wildlife Areas and Wetlands
Assessment:

The standard is consistent in regards to wildlife, given that 65 percent or more of a site will remain in native vegetation (forest or otherwise). It is assumed that retention of the native landscape will help conserve biodiversity by protecting foraging and other important habitats and their connections. Some exceptions to the 35 percent maximum clearing restriction are allowed, including exceptions that are intended to protect “priority habitats”. These priority habitats have unique or significant value to many wildlife (and plant) species.  However, the possibility of clearing additional native vegetation does raise some concerns about the overall reduction terrestrial area. The benefits in habitat value associated with protecting some wildlife habitat at theexpense of others cannot be determined.   However, it is assumed that overall benefit to wildlife area functions and values by the protection of priority habitats will exceed any negative impacts from the loss of native vegetation.

This standard is consistent for providing wetland protection at the watershed and landscape scale by preserving larger areas for maintaining ecological processes. Specifically, the 35 percent clearing restriction addresses the protection of wetland hydrological, groundwater interchange, and fish habitat functions. It may additionally provide valuable wildlife functions if located contiguous to wetlands, thereby supplying additional acreage for the protection of microclimatic conditions, native plant species, and essential habitat beyond the buffer.  
Gaps between wetlands and/or important upland areas may be bridged to provide protected dispersal routes and habitat for wildlife populations.  Since the clearing restriction does not apply to the urban areas, which is a departure from BAS.  Some highly urbanized watersheds may be highly developed so the 35 percent clearing restriction may not provide benefits. Moreover, the 35 percent clearing restriction assumes that the remaining 65 percent vegetation is “hydrologically mature forest”, and urbanized watersheds however may not currently exhibit this age structure and therefore little water-related benefits to wetlands will accrue for many years until this target age structure is reached.
Level of Risk to Function and Values:
The clearing restriction may or may not benefit wetland functions depending on site specific watershed, geology, soils, and current vegetation condition. These data are currently

unavailable. Consequently, if watersheds exhibit steep slopes, surface bedrock, and shallow soils,

or are considerably below recommended vegetation cover, the mechanisms of attaining additional

wetland functional protection may not be realized at all, or will take many years to develop. If

watershed conditions are favorable (i.e., appropriate geology, topography, soils) the 35 percent

clearing restriction may significantly improve protection for all wetlands outside the UGA.

Wetlands within the UGA may indirectly benefit by this landscape and watershed approach if

protection occurs up slope of a wetland’s watershed regardless of its jurisdictional location.

If the wetland, adjoining area, and watershed exhibit favorable conditions, the 35 percent clearing

restriction will significantly lower the risks of losses to all wetland functions. 
The risk to wetland wildlife functions may be reduced by protecting additional upland

habitat. The risk will decrease most dramatically if the 35 percent clearing restriction standards

are strategically applied to lands adjoining wetlands and to lands linking wetlands to other

important wildlife habitats. 
Level of Uncertainty:
BAS suggests that the clearing restriction standard most likely will provide important wetland protection benefits to hydrology, groundwater interchange and other functions influenced by infiltration and runoff.  

Unfortunately, for wetland wildlife populations it is not yet known what the minimum critical size and ecosystem areas is required for preserving wildlife characteristics, species diversity and composition and, therefore the extent of benefits cannot be determined.
ATTACHMENTS:  Due to their length, Proposed Ordinance 2004-0124 and the Best Available Science document are included in the binders provided to committee members rather than attached to the staff report. 
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