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Summary of Issues Under Review

	line or section
	Description 
of Proposed New Language
	Potential Impact
	Status



	Potential changes to text of Proposed Ordinance 2015-0237 
as included in preliminary draft striking amendment dated August 14, 2015, as well as ongoing legal analysis

	Definitions

	Sect. 1
	DD.  "Disposal facility" means a facility or facilities ((approved by the council)) where any final treatment, utilization, processing or disposal of solid waste occurs.

	This measure provides for disposal at landfills meeting certain qualifications, whether in state or out of state; potential changes would mean no requirement for Council approval of the disposal facility 
	To date, has not surfaced as an issue to Council; discussions continuing

	Sect. 1
	FFF.  "Material recovery facility" or "MRF" means any facility that ((collects, compacts, repackages, sorts and/or))processes for transport mixed C&D or source separated solid waste for the purpose of recycling.

	This change is based on the understanding that the phrase “processes for transport” includes “collects, compacts, repackages, sorts”, and that the stricken words are duplicative and unnecessary.
	To date, has not surfaced as an issue to Council; discussions continuing

	Potential Changes to Text of Ordinance

	Sect. 3
	Designation of Receiving Facilities
((The following f))Facilities((,)) owned,((and operated by vendors with whom)) operated or both by person(s) with which King County has ((contracts)) agreements for ((CDL)) C&D handling, are designated as the ((CDL)) receiving facilities for all mixed and nonrecyclable ((CDL)) C&D waste generated ((in unincorporated King County and in any jurisdiction with which King County has an interlocal agreement for solid waste management))within the county jurisdiction ((:
	  1.  Regional Disposal Company facilities:
	    a.  Rabanco Recycling and Waste Reduction Center, 2733 Third Avenue South, Seattle; and
	    b.  Regional Disposal Company Black River Transfer and Recycling Facility, Monster Road, Renton;
	  2.  Waste Management, Inc., facilities:
	    a.  Eastmont Transfer Station and Material Recovery Facility, 7201 West Marginal Way, Southwest, Seattle;
	    b.  Seattle Intermodal Facility (Argo Yard), 5000 Denver Avenue South, Seattle;
	    c.  Recycling Northwest (RNW), 6555 H Street, Auburn; and
	    d.  Cascade Recycling Center (CRC) 14020 NE 190th St., Woodinville.
	Any additional CDL receiving facilities will be identified by amendment of this chapter)).  All generators, handlers and collectors of ((CDL)) mixed and nonrecyclable C&D waste ((shall deliver or ensure delivery of all nonrecyclable CDL waste)) generated within the county's jurisdiction shall deliver, or ensure delivery to, a designated ((CDL)) C&D receiving facility ((, or alternate receiving facility)) specified by the division director, except as permitted by subsections C.((, D.)) and E. of this section.

	The transmitted language applies the provisions of this section to facilities that are owned and operated by the same entity.  The proposed changed language would also apply the provisions to cases where the owner is different from the operator. 

The transmitted language replaces the term “contracts” with the term “agreements”, consistent with the strategy of the measure to eliminate the existing contracts for services, and develop agreements for any vendor that meets specified criteria.  This new language also replaces stricken language with the term “within the county jurisdiction”, which is defined in code to mean the within unincorporated area or within any city with whom the county has an interlocal agreement for solid waste planning.  This is a technical change that applies the code definition for this concept.   
	To date, has not surfaced as an issue to Council; discussions continuing

	Sect. 3 B
	Mandate to Enforce Agreement
B.  The division director ((is authorized to ensure that vendors remain in compliance with all terms of King County's ((contract or contracts for CDL)) shall enforce the agreements with owners of designated facilities for C&D recycling and waste handling services. If the division director determines the ((contractor))owner is not in compliance with the ((contract)) agreement, the division director ((will notify the executive and the council, and may designate an alternative CDL receiving facility)) may suspend that owner's right to accept (( prohibit acceptance of )) mixed C&D and nonrecyclable C&D waste during the period of noncompliance.

	This change strengthens the mandate to enforce the agreement, compared to the transmitted language, which only authorizes the director to ensure that vendors remain in compliance. 

This provision uses the term “agreement”, rather than “contract”, again consistent with the strategy to eliminate the existing contracts for services, and develop agreements for any vendor that meets specified criteria.

The language is also strengthened to specify the person that it is directed to, to focus enforcement efforts towards an identified actor.  Language is added to place responsibility on an identifiable official, specifying that, where the owner is not in compliance, the Director “may suspend the owner’s right to accept”, rather than the proposed “may prohibit acceptance of” C&D waste during noncompliance.   
	To date, has not surfaced as an issue to Council; discussions continuing

	Sect. 3 E
	County Transfer Stations
2.  Notwithstanding subsection E.1. of this section, the county may ((in its sole discretion)) accept ((CDL)) C&D waste in excess of the limitations of this section ((and take formal or informal enforcement action against the person transporting such waste to a county facility)) at county-owned transfer stations that comply with the recycling requirements in the agreements with designated C&D receiving facilities this chapter or that collect and transfer C&D waste to ((facilities)) designated ((C&D receiving facilities,)) in accordance with subsection A. of this section.
	The potential change would change language addressing the reference location of C&D recycling requirements; the original language refers to recycling requirements in the designated facility agreements.  However, section 3G bans disposal of materials on the Director’s List; the striker changes the reference to specify recycling requirements in code, rather than in the agreements.
	




	Sect 3 G
	Director’s List of Readily Recyclable Materials
G.  The division director shall develop and publish on the division's website a list of readily recyclable C&D materials that are banned from disposal ((by a C&D receiving facility from disposing a at landfill,)) and to update this list based on current market conditions and regional processing capacity for recyclable C&D materials.

	The potential change would strengthen language to clarify who may not dispose of readily recyclable materials,--that is, the C&D receiving facility; also, the definition of “disposal” in the code (10.04.020 cc) is broad, referring to “the discharge, deposit, injection, dumping, leaking or placing of any solid waste into or on any land or water”—so to confirm that the intent is to refer to disposal at a landfill, that language is added. 
	To date, has not surfaced as an issue to Council; discussions continuing

	Sect 4
	Fee on Disposal Tonnage
A ((surcharge of four dollars twenty-five cents per ton,)) fee as specified in section 5 of this ordinance, is imposed on ((CDL)) ((the disposal of ))C&D wastes generated in the county's jurisdiction ((and disposed by C&D receiving facilities at landfills)) ((and delivered to CDL receiving facilities)) for the purpose of funding division costs to manage the ((CDL)) C&D recycling and disposal program ((including without limitation, recycling incentives and related expenses)).  ((The contractor shall remit all surcharge amounts and receipts to the solid waste division on a monthly basis.  The contractor)) ((Facilities contracted by the division to manage C&D waste)) ((Owners of facilities with which the county has an agreement for their facilities to receive C&D waste)) shall provide to the county upon request any information necessary to verify the collection and remittance of the ((surcharge)) fee.  ((The owner shall remit all fee amounts to the solid waste division on a monthly basis.))
	Language would be strengthened from the transmittal to clarify the act of “disposal”. The definition of “disposal” in the code is broad, referring to “the discharge, deposit, injection, dumping, leaking or placing of any solid waste into or on any land or water”—so to confirm that the intent is to refer to disposal at a landfill, that language is added. 
Language is revised to place responsibility on an identifiable official, specifying that, “owners of facilities with which the county has an agreement”, rather than “facilities contracted to manage…”, as in the transmittal. Recycling incentives are not a feature of the proposed program, so the reference to recycling incentives is stricken. 
	To date, has not surfaced as an issue to Council; discussions continuing

	Sect 6
	Solid Waste Construction and Demolition Fund
A.  There is hereby created a solid waste construction and demolition fund.
	B.  The fund shall be a first tier fund.  It is an enterprise operating fund.
	C.  The director of the department of natural resources and parks shall be the manager of the fund.
	D.  All fees remitted to the solid waste division under section 4 of this ordinance shall be deposited in the fund. 
	E.  The fund shall be used for all costs associated with the management of the county's construction and demolition program and as allowed by law. 

	This potential change would create a new fund, into which all revenues from the fee paid on tonnage of C&D waste disposed, would be directed.  This assures that C&D revenue is separately managed and accounted for, and is not comingled with other revenues.  This segregation of revenues is consistent with the management of these revenues as a fee.  
	NOTE: This potential language represents ongoing legal analysis and was not included in the August 14 striker draft

	Potential Changes to Designated Facility Agreement 
As Attachment to Striker dated August 14, 2015 and ongoing legal analysis

	Changes to Definitions

	II. 1
	Definitions.  For those of the following terms that are also defined in KCC 10.04.020 now or hereafter amended, the definition in the KCC 10.04.020 shall control.    

	Assures that, if, over time, definitions in code diverge from definitions in the agreement, the code definitions control.
	To date, has not surfaced as an issue to Council; discussions continuing

	II 1b
	Except where otherwise expressly provided, C&D Waste means C&D Waste generated in the County Jurisdiction.  C&D Waste does not include land clearing materials such as soil, rock, or vegetation, or contaminated soil, friable asbestos-containing waste material as defined under Regulation III, Article 4 of the Puget Sound Clean Air Agency, unacceptable waste, garbage, sewerage, animal carcasses or any other solid waste that does not meet the definition of C&D Waste found in the King County Code.
	This change reaffirms that the definition of C&D Waste in this agreement is to be consistent with the definition in the code.  
	To date, has not surfaced as an issue to Council; discussions continuing




	II 1c
	"County Jurisdiction"means the geographic area for which King County government has comprehensive planning authority for solid waste management either by law, such as unincorporated areas, or by interlocal agreement, or both.

	This confirms the geographic extent of the jurisdiction for C&D Waste management purposes—the unincorporated area, and the cities with which there are interlocal agreements.  

	To date, has not surfaced as an issue to Council; discussions continuing

	II 1e
	“Designated Facility” or “Facility” means a facility, including a C&D MRF or C&D Transfer Station that is has been designated by King County to accept Mixed and Nonrecyclable C&D Waste..  As used in this Agreement, “Designated Facility” or “Facility” means the Permittee’s Facility located at________.

	Simplifies usage by referring to “facility” rather than both “designated facility or facility”, and specifies that the reference is to facilities that have been designated to accept C&D Waste. 
	To date, has not surfaced as an issue to Council; discussions continuing

	II 1f
	Landfill" means a disposal facility or part of a facility at which solid waste is permanently placed in or on land including facilities that use solid waste as a component of fill.
	A new definition of “landfill” is added. Included in the definition is provision for using solid waste as a component of fill—that refers specifically to an element of C&D waste residual, which can be crushed to make a fine material that can be used for landfill cover purposed.  
	To date, has not surfaced as an issue to Council; discussions continuing  

	II 1l
	"Residuals" means the leftovers from processing activities at a MRF such as screened fines, post-processed Nonrecyclable C&D Waste, alternative daily cover, and industrial waste stabilizer. 

	A new definition of “Residuals” is added.  
	To date, has not surfaced as an issue to Council; discussions continuing

	II 1m
	"Transfer Station” means "Transfer Facility as defined in KCC 10.04.020 and is a permanent fixed, supplemental collection and transportation facility used by either persons or route collection vehicles, or both to deposit collected solid waste from off-site into a larger transfer vehicle for transport to a solid waste handling facility.  Transfer Station may also include recycling operations. 

	There is a definition of “transfer facility” in the code which means the same thing as the term “transfer station” used in the agreement; this definition confirms that the terms are referring to the same facility, and that facility may include recycling operations.  
	To date, has not surfaced as an issue to Council; discussions continuing

	Changes to Text of Agreement

	II 2
	County Grants Permit and Designates Facility 
The Owner Shall Accept C&D Waste at Designated FacilityCounty's designation of Facility and Permittee's right and obligation to accept C&D Waste.  
a. Pursuant to KCC 10.08.020, King County permits the Permittee and designates the Facility to accept C&D Waste. The Owner  Permittee shall accept C&D Waste generated within the county jurisdiction at the Designated Facility unless:
(1) capacity constraints at the Facility will be exceeded, 
(2) the customer has previously failed to exclude Prohibited Unacceptable Waste,
(3) the customer has previously failed to pay invoices, or 
(4) the C&D Waste is too contaminated, such as, it contains excessive levels of garbage or wet materials that would preclude handling processing by the Facility. 


	This language is strengthened from the transmitted agreement by referring directly to a responsible official, and by specifically designating the facility to accept C&D Waste.  The language refers to the Permittee, rather than the Owner, as the responsible official representing the facility.  


	Concern has been expressed that the “Permittee shall accept C&D Waste” language may mandate acceptance of the entire range of C&D Waste; some facilities may not accept all types of C&D waste, and may not be prepared to—and are concerned that they may be in violation of this provision if they do not.  

	II 3
	Unacceptable Waste Precluded
ProhibitedUnacceptable Waste.  The OwnerPermittee shall not accept ProhibitedUnacceptable Waste at the Facility. 

	This inserts the term “unacceptable waste” to replace “prohibited waste”, consistent with the revised definition in the definitions section
	To date, has not surfaced as an issue to Council; discussions continuing

	II 5
	Materials Banned from Disposal
The OwnerPermittee shall not dispose at Landfills of C&D Waste containing Recyclable C&D Waste materials currently specified by the Director of the Division and published as the ‘Director’s List of Readily Recyclable Construction and Demolition Materials Banned from Disposal’ (“Director’s List”) on the Division website, apart from exceptions noted in the Director’s List or this Agreement.  The current Director’s List including exceptions is attached to this Agreement as     Exhibit A.  This list may be revised by the Director based on current market conditions.  Such revisions shall apply to this Agreement, but only after the Division has consulted in consultationwith and upon notified cation of the Owner Permittee of the revisions.based on current market conditions and regional processing capacity.

	As in earlier changes, the reference to “disposal” is clarified to refer to “at Landfills”, in light of the breadth of the definition of the term “disposal” Also, new language clarifies that the Director’s list is to be revised as the result of market conditions; the reference to “regional processing capacity” is stricken on the understanding that “market conditions” include processing capacity; the language also confirms that changes in the Director’s List apply to the agreement, and strengthens the requirement that the Division must consult with the Permittee before making such changes.  
	Concern has been expressed in general about the County having the ability to make unilateral changes.

	II 6
	Material Recovery Requirements at C&D MRFs 
The Owner Permittee shall use its best efforts to Process or divert Recyclable C&D Waste material received prior to disposing of C&D Residuals at Landfills; provided however, bBy January 1, 2016, the OwnerPermittee may not dispose at Landfills any load of C&D Wastethe waste residual from C&D MRF’s destined for disposal may not that contains more than 10 percent by total combined weight of those materials listed in the Director’s List.  The Division shall have the right to access, inspect and sample from Residual streams at the end of all MRF  processing lines, as well as materials diverted for Landfill disposal prior to processing residuals at a Designated MRF Facility to monitor compliance with recycling requirements and to ensure that the materials listed in the Director’s List are being handled in compliance with Section 10.  
	This strengthens the transmitted language by requiring that the Permittee is to use best efforts to divert recyclable C&D Waste material before disposal.  Additionally, the language specifically names the Permittee as the responsible official who may not dispose of waste loads with more than 10% recyclable content.  Again, the reference is made to disposal “at landfills” in light of the broad definition of “disposal.”  New language is more specific about inspections, specifying that the inspections are of residual streams at the end of processing lines, and of materials directed to landfill disposal prior to processing.  Transmitted language only refers to “residuals”. 
	To date, has not surfaced as an issue to Council; discussions continuing

	II 6 (cont)
	Residual Sampling Protocol
Sampling will occur approximately four times per year, as the Division in its sole discretion determines appropriate, and will be performed according to methodology specified in the King County C&D MRF Waste Residual Sampling Protocol as may be amended attached to this Agreement as Exhibit B; provided however this Protocol may be revised by the Division from time to time and published on the Division's website.  The Permittee is responsible for keeping itself informed of any revisions to the Protocol and agrees to be bound by such revisions.  
	Rather than providing that the Waste Residual Sampling Protocol may be amended as in the transmitted agreement, new language provides that the Protocol is to be attached to the agreement, but may be revised from time to time; the Permittee is responsible for staying informed of any such revisions, and agrees to be bound by such revisions.
	Concern has been expressed as to whether this Protocol is in final form, and whether it can be agreed to if not in final form.

	II 7
	Deferred Compliance with Disposal Bans at C&D Transfer Stations
The disposal ban on materials posted on the Director’s List shall not apply to C&D Transfer Stations before January 1, 2018.  The Division shall form a task force with the OwnersPermittees whothat operate C&DTransfer Stations Facility to develop procedures to enforce the ban on disposal of materials posted in the Director’s List at C&D Transfer Stations.  The Permittee agrees that after consultation, the Division may unilaterally amend this Agreement Agreements with owners of C&D Transfer Stations shall be amended no later than January 1, 2018 to include these requirements, which shall become effective 90 days after the Division has provided to the Permittee a copy of the developed procedures to enforce the ban at Transfer Stations.
	Rather than providing for amendment to the agreement by January 1, 2018, as in the transmitted agreement, language is revised to specify that the Permittee agrees that, after working with a Task Force to develop enforcement procedures banning disposal of Director’s List materials,  the Division may unilaterally amend the agreement to specify procedures for enforcement of the Transfer Station disposal ban on Director’s List materials, which become effective 90 days after a copy of the procedures have been provided to the Permittee.  
	Concern has been expressed by vendor about “unilateral” amendments, as provided in this language

The provision in this language that establishes that an amendment imposed by the Director is to become effective 90 days after it is provided to the vendor, has been identified as problematic.  Section 22.b. gives vendor right to cancel agreement with 90 days’ notice.  Concern has been expressed that Vendor wants to be able to cancel agreement in less than 90 days, in light of this timing.  

	II 9
	Corrective Actions-C&D Transfer Stations (Reserved) 
Reserved)No later than January 1, 2018 and only after consultation with the Permittee, the Division shall provide to the Permittee the required corrective actions prescribed in the event that the Facility does not comply with requirements for minimizing disposal of materials posted in the Director’s List as specified in Section 7.  The Permittee agrees that after consultation, the Division may unilaterally amend this Agreement to include these corrective action requirements, which shall become effective 90 days after the Division has provided to the Permittee a copy of these requirements. This section will be amended no later than January 1, 2018 to include corrective actions prescribed in the event that the Facility does not comply with the requirements for minimizeing dispoal of materials posted in the Director’s liest as specified in Section 8.

	Rather than reserving the provision for later amendment to address Corrective Actions at C&D Transfer Stations, as in the transmitted agreement, new language is added providing that, after consultation, the Division is to provide to the Permittee the corrective actions to be taken if the facility does not comply with requirements for minimizing disposal of Director’s List materials.  Language is also added to provide that the Division may unilaterally amend the agreement to include the corrective action requirements, to become effective 90 days after the Permittee has been provided a copy.  
	Concern has been expressed by vendor about “unilateral” amendments by the County, as provided in this language

	II 10
	Appropriate Destination for Recyclable C&D Materials  
The OwnerPermittee shall ensure is responsible for ensuring that recyclable C&D is sent to facilities that reuse or recycle these materials to the maximum extent feasible, and minimize disposal of any secondary processing or handling rResiduals.
	This strengthens the transmitted language by placing specific responsibility for ensuring the destination of recyclable materials with the Permittee.  
	To date, has not surfaced as an issue to Council; discussions continuing

	II 11
	Fee  Pursuant to KCC 41.200.700 KCC 10.30.050, as may be amended, theOwner Permittee shall pay a regulatory fee to the Division in the form of a monthly surcharge per ton on the disposal of C&D Waste generated in the County jurisdiction .  As of the date of this Agreement, the regulatory fee is currently set at $4.25 per ton of C&D Waste that is disposed at a Landfill.  The fee is for the purpose of funding used to cover Division costs to manage and oversee the Division’s C&D recycling and disposal program, and including but not limited to the Permittee’s performance under this Agreement.

	Strikes reference to waste “generated in the County jurisdiction” as the basis for payment of per-ton surcharge; as a result, any tonnage C&D Waste disposed by the Permittee, irrespective of whether it is from within the county jurisdiction or from outside the jurisdiction, is subject to the per-ton fee.  
	Concern has been expressed by an out-of-county prospective permittee that they will have to pay two tonnage fees—one to King County, and one to Snohomish County.

	II 11 c,
	Payment Calculation
Payment shall be based oncalculated by first determining  the percentage of the tons of C&D Waste disposed by the Facility during each month to the overall total tons of C&D Waste, regardless of origin (meaning C&D Waste from both within and also outside the County Jurisdiction), that the Facility disposes at Landfills each month.that originates from within the County jurisdiction.  The percentage shall be calculated each month by dividing the tons of Mixed and Nonrecyclable C&D Waste accepted during the month from within the County Jurisdiction by the total tons of Mixed and Nonrecyclable C&D Waste accepted by the Facility from within and outside the County’s Jurisdiction during the month.  The resulting percentage shall be multiplied by the total tons of C&D Waste, regardless of origin, shipped to a final disposal facility Landfill to calculate the number of tons applicable to  the fee.  
	Rephrases language describing methodology for calculating the fee to be paid on tonnage of waste disposed at a landfill.  This, combined with the example provided below, is intended to provide more clarity regarding the method for calculating the payment due.  
	Concern has been expressed by an out-of-county prospective permittee that they will have to pay two tonnage fees—one to King County, and one to Snohomish County.

	II 11 c, (cont)
	Payment Calculation Example
Example of Formula: 

Monthly total tonnage of Mixed and Nonrecyclable C&D Waste, regardless of origin, accepted at Facility is 250 tons 

Of those 250 tons, the monthly tonnage of Mixed and Nonrecyclable C&D Waste from within the County Jurisdiction accepted at Facility is 100 tons

Total tons of C&D Waste, regardless of origin, for that month the Facility disposes at a Landfill is 200 tons

100/250 = 40%

40% x 200 = 80

Based on this example the Permittee would remit to the County $340 based on a total of 80 tons at a rate of $4.25 per ton.     

	Provides a specific example of how the tonnage calculation for payment of the disposal surcharge is to be made.    
	Concern has been expressed by an out-of-county prospective permittee that they will have to pay two tonnage fees—one to King County, and one to Snohomish County.

	II 13 b 5
	Monthly Tonnage Estimate
A monthly estimate of the tonnage of material remaining in stockpiles waiting processing, or shipment processing, shipment to end markets, or disposal. 

	This revision clarifies that monthly reports are to address estimates of residuals awaiting disposal, as well as those tonnages awaiting processing or shipment.
	To date, has not surfaced as an issue to Council; discussions continuing




	II 15 a.
	Right of Inspection
In addition to Sections 6 and 7, the OwnerPermittee shall allow the Division access to the Facility at all reasonable times to inspect and carry out other necessary functions under this Agreement.  Division personnel will sign in at the Facility office, meet Facility requirements for use of personal protective equipment, and follow Facility safety procedures provided to Division personnel prior to an inspection.  The Facility may require that Division personnel be escorted by Facility personnel during an inspection.by any Facility escort. 
	This revision adds language to the provision addressing the Division’s right to inspect the facility. The new language provides that safety procedures, to be followed by Division, personnel are to be  provided prior to an inspection. Also, an escort may be assigned to accompany Division personnel on an inspection. 
	To date, has not surfaced as an issue to Council; discussions continuing

	II 16
	Indemnification  
To the maximum extent permitted by law, the OwnerPermittee shall release, indemnify, hold harmless, and defend at its own expense the County from any and all claims, demands, suits, judgments, penalties, government orders or requirements, liabilities, damages, actions, losses, and expenses, including attorney fees, (hereafter “Claims”) arising out of or in any way connected with, the OwnerPermittee’s performance under this Agreement, including disposal of C&D Waste, Recyclable C&D Materials, or other materials. Release, indemnification, hold harmless and defense shall include but not be limited to: 1)  any and all cClaims (including demands, suits, penalties, losses, and judgments)  related to or arising out of either the Permittee's or the Facility’s violation of any environmental, public health, or public safety requirements of any regulatory agency with jurisdiction in the course of its design, construction, operation, closure or post-closure care of facilities; 2) any and all Claims (including demands, suits, penalties, losses and judgments) for any environmental damage related to or arising from the Facility’s design, construction, operation, closure or post-closure care; and 3) any Claims related to or arising out of the Permittee’s disposal of C&D Waste, Recyclable C&D Materials, or other materials. The OwnerPermittee, by mutual negotiation, hereby waives, as respects the County only, any immunity that would otherwise be available against such cClaims under the Industrial Insurance provisions of Title 51 RCW.  In the event the County incurs attorney fees and/or costs in the defense of Claims for damages within the scope of this section, such fees and costs shall be recoverable from the OwnerPermittee.  In addition, King County shall be entitled to recover from the Permittee fees, and costs incurred to enforce the provisions of this section. The provisions of this Section 16 shall survive the expiration or earlier termination of this Agreement.
	Revises and strengthens Indemnification provision to expand the types of actions to be defended against, including such actions as suits, judgments penalties, government orders or requirements, and liabilities; to provide examples of the kinds of permittee performance covered, including C&D Waste disposal, recyclable C&D materials, or other materials; and to specify that defense against claims includes claims related to disposal of C&D Waste, recyclable C&D materials or other materials.  
	To date, has not surfaced as an issue to Council; discussions continuing

	II 17
	Insurance
Minimum Scope and Limits of Insurance.  The Permittee shall obtain and maintain and shall cause its contractors to procure and maintain the minimum insurance set forth below.  By requiring such minimum insurance, King County shall not be deemed or construed to have assessed the risks that may be applicable to the Permittee under this Agreement.  The Permittee shall assess its own risks and if it deems appropriate and/or prudent, maintain greater limits and/or broader coverage.   Each insurance policy shall be written on an “occurrence” form; excepting that insurance for pollution liability or errors and omissions when required, may be acceptable on a “claims made” form.  If coverage is approved and purchased on a “claims made” basis, the Permittee warrants continuation of coverage, either through policy renewals or the purchase of an extended discovery period, if such extended coverage is available, for not less than three years from the date of completion of the work which is the subject of this Agreement. The cost of any insurance shall be paid for by the Permittee or its contractors.
Insurance coverage shall be at least as broad as stated below and with limits no less than: 
(1)  General Liability.  Coverage shall be at least as broad as Insurance Services Office form number CG 00 01 current edition covering COMMERCIAL GENERAL LIABILITY. This form shall be provided without exclusion or restriction of any of the coverages except  (i) as customarily stated in said form; or (ii) as approved by the County, which approval shall not be unreasonably withheld.  Minimum coverage limits: $1,000,000 combined single limit per occurrence, and for those policies with aggregate limits, a $2,000,000 aggregate limit. 

(2)  Automobile Liability.  Coverage shall be at least as broad as Insurance Services Office form number CA 00 01 Ed. 12/90 or CA 00 12 covering BUSINESS AUTO COVERAGE or TRUCKERS LIABILITY symbol 1 or 42  “any auto/truck” for a minimum limit of  $1,000,000 combined single limit per accident.  If the work involves the transport of pollutants (as defined by the standard auto policy exclusion of pollution) or hazardous materials the auto/truckers policy shall be endorsed to include endorsement CA 9948 (or its equivalent) and MCS 90 (if statutorily required). 
(3)  Workers’ Compensation.  Statutory requirements of the State of residency. Coverage shall be at least as broad as Workers’ Compensation coverage, as required by the Industrial Insurance Act of the State of Washington, as well as any similar coverage required for this work by applicable Federal or “other States” State Law. 
(4)  Employer’s Liability or “Stop Gap”.  Coverage shall be at least as broad as the protection provided by the Workers Compensation policy Part 2 (Employers Liability) or, in states with monopolistic state funds, the protection provided by the “Stop Gap” endorsement to the general liability policy for a minimum limit of $ 1,000,000. 
(5)  Contractor’s Pollution Liability.  Coverage shall include but not be limited to: third party claims for bodily injury, property damage, and cleanup for sudden and accidental conditions arising out of operations. 

Minimum limits of liability shall be no less than $1,000,000 per claim and $2,000,000 in the aggregate.

Other forms of Pollution Liability insurance may be approved by the Division provided that the policy provides coverages as stated above.

(6)  Deductibles/Self-Insured Retentions.  Any deductible or self-insured retention in excess $500,000 shall be subject to County review and approval of the deductible/self-insured retention financing plan. The deductible and/or self-insured retention of the policies shall not limit or apply to the Permittee’s liability to the County and shall be the sole responsibility of the Permittee.
b.	Other Insurance Provisions.  The insurance policies required in this Agreement are to contain and be endorsed to contain the following provisions.  With respect to all Liability Policies except Workers Compensation and Contractor’s Pollution Liability:
     (1)  The County, its officers, officials, employees, agents and consultants are to be covered as additional insureds as respects liability arising out of activities performed by or on behalf of the Permittee in connection with this Agreement.  CG 2010  11/85 or its equivalent. 

     (2)  The Permittee’s insurance coverage shall be primary insurance as respects the County, its officers, officials, employees, agents, and consultants as respects the liabilities assumed by Permittee under this Agreement.  Any insurance and/or self-insurance maintained by the County, its officers, officials, employees, agents and consultants shall not contribute with the Permittee’s insurance or benefit the Permittee in any way.
    
    (3)  The Permittee’s insurance shall apply separately to each insured against whom a claim is made and/or lawsuit is brought, except with respect to the limits of the insurer’s liability.
c.  Acceptability of Insurers.  Unless otherwise approved by the County:
    (1)  Insurance is to be placed with insurers with a Bests’ rating of no less than A:VIII, or, if not rated with Bests’, with minimum surpluses the equivalent of Bests’ surplus size VIII.
    (2)  If at any time the foregoing required policies shall fail to meet the above minimum requirements the Permittee shall, upon notice to that effect from the County, promptly obtain a new policy, and shall submit the same to the County, with the appropriate certificates and endorsements, for approval.
d.  Verification of Coverage.  The Permittee shall furnish the County with certificates of insurance and endorsements required by this Agreement.  The certificates and endorsements for each insurance policy shall be signed by a person authorized by that insurer to bind coverage on its behalf.  The certificates and endorsements for each Insurance policy shall be on forms  approved by the County and shall be received and approved by the County before the Facility accepts C&D Waste under this Agreement.  The County reserves the right to require complete, certified copies of all required insurance policies at any time.
e.  Cancellation.  Coverage shall not be suspended, voided, canceled, reduced in the form or amounts of coverage or in limits, other than a reduction due to the application of aggregate, limits after a loss, except after forty-five (45) days prior written notice, return receipt requested, has been given to the County.

f.	Changes in Law. The Permittee immediately shall increase or cause its subcontractors to increase the amounts or types of insurance required to reflect any changes in Washington State, Federal or other applicable law.

g.  Permittee is responsible for reviewing and approving the adequacy of insurance coverage for its contractors.  If any contractor's insurance does not meet the minimum insurance policy requirements regarding coverage, limits, acceptability of insureds or deductible levels contained herein, the Permittee shall request and the County may approve an  exception. Nothing herein shall relieve the Permittee from responsibilities resulting from the hold harmless and indemnification provisions of this Agreement.
h.  Where Permittee contracts a portion of this Agreement to a contractor, the insurance requirements of this Agreement shall be deemed satisfied if either Permittee or the applicable contractor obtains the requisite insurance provided in this Section 17, and this Section 17 shall not be deemed to require both Permittee and its contractor to carry such insurance for the same work.

Insurance.  The Owner, at its own cost, shall procure by the date this Agreement is effective, and maintain for the duration of the Agreement 1) Commercial General Liability insurance against claims for injuries to persons and damages to property which may arise from or in connection with performance of this agreement by the Owner, its agents, representatives, employees, and/or subcontractors.  The limits of this insurance shall be at least $1,000,000 combined single limit per occurrence for bodily injury, personal injury, and property damage, and for those policies with an aggregate limit, $2,000,000 aggregate limit.  Any deductible or self-insured retentions shall be the sole responsibility of the Owner.  Such insurance shall cover the County, its officers, officials, employees, and agents as additional insureds against liability arising out of activities performed by or on behalf of the Facility pursuant to this Agreement 2) Statutory Workers Compensations and 3) Employers Liability/Stop Gap Insurance in the amount of $1,000,000.

	[bookmark: _GoBack]Legal staff worked with the County’s Risk Management Office and the PAO to suggest expanding the requirements for insurance.  While original language required the owner to procure Commercial General Liability Insurance, with limits of at least $1.000,000 ($2,000,000 aggregate); Workers Compensation, and Employers Liability/Stop Gap insurance in the amount of $1,000,000, the revised language requires Commercial General Liability coverage with similar limits of $1,000,000 ($2,000,000 aggregate); it also requires auto/truck coverage not required in the original agreement with minimum $1,000,000 limits; Workers’ Compensation coverage with new language requiring that it be at least as broad as the Industrial Insurance Act;  New language requiring Contractor’s Pollution Liability coverage with minimum limits of $1,000,000, ($2,000,000 aggregate); the provision for deductibles in the original language as transmitted indicated that deductibles are the sole responsibility of the owner; the new language provides that deductibles/self-insurance retention in excess of $500,000 is subject to County review/approval of the deductible/self-insured retention financing plan.  Additionally, provisions for verification of coverage, cancellation, changes in law, and coverage for contractors are added.  
	Concern has been expressed about extent of insurance requirements, with assertion that costs for vendors could be 10-15,000 per year to get required coverage.  Additionally, language in insurance requirements which gives County the right to approve deductibles/self-insurance retention of over $500,000 has been identified as concerning. 

	II 21
	Suspension.  

  The Director may suspend this Agreement immediately and  without prior notice as follows:
a. If necessary in the reasonable opinion of the County to protect the public health, safety, or welfare, andor in the case of an emergency; 
b. If the County discovers that the Facility knowingly accepted ProhibitedUnacceptable Waste or misrepresented the nature or identification of C&D Waste generated within the County’s Jurisdiction or,
c. If, due to a binding decision by an arbitrator or court of competent jurisdiction, the County:
(1) May be liable for damages for allowing waste of a type specified in this Agreement to be handled at the Facility; or
(2) May no longer allow such waste to be handled at the Facility.
d. If the County elects to establish a different system in the future for handling solid waste, including C&D Waste.
…e.  If the Permittee assigns any of its rights or obligations under this Agreement to another, without prior written consent of the County.  

	New language allows immediate suspension without prior notice.  Also, language is added to specify that, if the Permittee assigns the provisions of the agreement to another party without the consent of the County, the Director can suspend the agreement.   
	To date, has not surfaced as an issue to Council; discussions continuing

	II 22
	Termination

a. The Division may, in its discretion, terminate this Agreement without cause provided that such termination shall commence no sooner than 365 days after the Division provides the Owner Permittee with written notice of the Division’s intent to terminate.  
b. The OwnerPermittee may, in its discretion, terminate this Agreement without cause provided that such terminations shall commence no sooner than 90 days after the OwnerPermittee provides the Division with written notice of the OwnerPermittee’s intent to terminate.
c. If the OwnerPermittee fails to comply with any material provision of this Agreement, the Division may terminate this Agreement for default as follows:
(1)  	A “notice to cure” shall be served on the OwnerPermittee by certified or registered first class mail at [INSERT ADDRESS]the address provided in Section 23.  The OwnerPermittee shall have fifteen (15) days from the date of receipt to cure the default or provide the Division with a detailed written plan for review and acceptance, which indicates the time and methods needed to bring its performance into compliance and cure the default.
(2)	If the OwnerPermittee has not cured the default or the plan to cure the default is not acceptable to the Division, the Division may terminate this Agreement by serving a "notice of termination" in accordance with subsection c.1 setting forth the manner in which the OwnerPermittee is in default and the effective date of termination.
d.  If the ownership of the Facility changes and the County has not approved the ownership changes as provided in Section 23.  

	The term “Permittee” replaces the term “Owner”.  Adds new language to specify that, if ownership of the facility changes without county approval, the Division can terminate the agreement
	Section 22b allows owner to terminate without cause, with 90 days notice.  Concern has been expressed that this 90 day period does not give sufficient time, given that provision for unilaterally amending the agreement by the Division, which could trigger a vendor to desire to terminate, also has a 90 day notice period.

	II 23
	Superior Court of King County Jurisdiction
f.   …The Superior Court of King County, Washington, located in Seattle, Washington, shall have exclusive jurisdiction and venue over any legal action arising under this Agreement.
	Language is added to require that any legal action must be referred to King County Superior Court.
	To date, has not surfaced as an issue to Council; discussions continuing

	II 23
	Permittee Responsible for Remaining Informed
i.  Exhibits A and B represent the current applicable provisions and are provided for the convenience of the Permittee.  The Permittee is responsible for staying informed as to any changes to either the Director's List (Exhibit 1) or the Sampling Protocol (Exhibit 2).  The Permittee agrees that any later revisions made to either the Director's List or the Sampling Protocol shall control and apply to this Agreement.     

	New language is added requiring the permittee to stay abreast of changes in the Director’s List and the Sampling Protocol; future revisions will control.  
	To date, has not surfaced as an issue to Council; discussions continuing

	
	Waste Sampling Protocol
Exhibit B:  King County Solid Waste Division C&D Waste Residual Sampling Protocol
	The King County Sampling Protocol is added as Exhibit B.  It addresses:
· Materials to be measured
· Process and Schedule for Sampling Events
· Sampling Procedure
· Sorting Procedure
· Reporting
· Material Category Definitions
· Sample Data Form for D&D Facility Processing Residuals
This Sampling Protocol had been referred to in the original transmittal; it had not yet been finalized, and so was not included in the original as an attachment.  Legal review emphasized that, to increase certainty for permittees and the County, it would be advisable to complete the Protocol and include it as an Exhibit.  
	Sampling Protocol has been characterized as not final; vendor has expressed reluctance to agree to protocol until final language seen. 





