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STAFF REPORT

SUBJECT:  

Proposed Motion 2010-0078 responds to the 2010 budget proviso asking for a report that identifies how possible Prosecuting Attorney’s Office (PAO) staffing reductions could affect the Office of the Public Defender (OPD) payment model in 2010.
SUMMARY:

The transmitted report states that the method the PAO will use to address budget reductions will not affect the salary parity calculation in the OPD payment model.  This analysis confirms that no budgetary changes related to PAO salary parity should be assumed for the 2010 OPD payment model.
BACKGROUND:
Public defense services are mandated by the U.S. Constitution, the Washington State Constitution and other state statutes.  King County Code 2.60.101 states that indigent defense services will be made available to provide legal representation for those that are eligible.  The primary cost driver is caseload, which is controlled by the number of arrests and case filings.  
King County provides public defense services through contracts with four non-profit law firms.  Those firms are (1) the Associated Counsel for the Accused (ACA), (2) the Northwest Defenders Association (NDA), (3) the Society of Counsel Representing Accused Persons (SCRAP), and (4) The Defender Association (TDA).  Under these defender agency contracts, the county pays for “caseload” on a workload basis (using increments called “case credits” which represent the number of attorneys and other resources, such as expert witnesses and investigators that are allocated to each case).  
The Contract Model

Motion 12160 adopted the Public Defense Payment Model, which has been used since 2006 to prepare the annual budget and structure the payment amounts in the defender agency contracts.  The purpose of the model is to provide a common basis of payment that is consistent across all defender agencies based on contractor costs.  The model includes a methodology to reach a uniform price per credit calculation for caseloads.  The model includes salary and benefit costs, administrative costs, direct and indirect overhead rates, general office operational costs, rental costs, mileage costs, and an adjustment to bring defense attorney salaries into parity with the Prosecuting Attorneys senior staff.  The annual OPD budget reflects changes in the contract payment model that are based upon an estimation of caseload and the factors listed above.  
2010 annual model adjustments or “updates” are associated with Superior and District Court calendar changes, senior salary components of the contract model associated with PAO parity, and the change of contract dates to a July 1 to June 30 schedule.  
2010 Budget Proviso

The Council included a proviso in the 2010 OPD budget due to concerns that reductions in the PAO budget could be implemented by salary reductions that would not be reflected in the OPD payment model, thus skewing the staffing assumptions for 2010 case credits.  The proviso restricts $562,968 until the affect of the PAO staffing upon the OPD payment model is known.  The proviso reads as follows:


P2 PROVIDED FURTHER THAT:

Of this appropriation, $562,968 shall not be expended or encumbered until the executive, in conjunction with the prosecuting attorney, develops a report and the council accepts by motion the report that identifies how the prosecuting attorney will address staffing and compensation resulting from budget reductions and what the executive identifies as the effect of the prosecuting attorney's office decision upon the public defense payment model.


The report required to be submitted by this proviso must be transmitted to the council by January 28, 2010, and filed in the form of a paper original and an electronic copy with the clerk of the council, who shall retain the original and provide an electronic copy to all councilmembers and to the committee coordinator for the budget and fiscal management committee or its successor.
ANALYSIS:
The proviso response report, dated January 28, 2010, concludes that the PAO will address budget reductions using a methodology that will not affect the salary parity calculation used in the OPD payment model.  This conclusion is the result of conversations between the Office of Management and Budget (OMB), the PAO and OPD.

Council staff has confirmed with the parties that the PAO will address a $534,256 budget reduction in the same way that the office manages underexpenditure and annexation contras through the use of salary savings.  Typically, salary and benefit savings can be used to meet unallocated cuts in the agency adopted budget.  Salary savings can be generated in the following ways:
1. Time period vacancy – This type of vacancy occurs when someone leaves county employment.  The position is held open during new recruitment, generating several months’ salary savings.

2. Retirement vacancy – This type occurs when someone retires – through attrition – leaving the position open until the vacancy is filled by new recruitment.

3. Unfilled position vacancy – These positions are appropriated during the budget process, but are not filled during the fiscal year.  

According to the PAO, no vacancies are occurring within the office.  However, two Deputy Prosecuting Attorneys have recently left the office.  The positions are being held open for current third year law students who intern in the office.  It is anticipated that these students will graduate in the spring, take the bar exam in July and start with the office in the fall.  Salary savings will be achieved due to the level of position funding.
As a reminder, the county budgets at an appropriation level.  The underexpenditure requirements, annexation assumptions, and unallocated cuts equal approximately three percent of the PAO 2010 budget of $56 million.  The total budget appropriation cannot be exceeded without additional expenditure authority; however, cuts or contras can be managed within the total appropriation and are not associated with specific line items included in the budget.  
In July 2009, the Council adopted Ordinance 16604 that instituted a hiring freeze for all nonessential county personnel.  The freeze was instituted to gain savings and efficiencies within the government and was effective through January 1, 2010.  The ordinance urged separately elected officials to implement a hiring freeze for administrative positions that were not directly associated with the provision of public safety or public health.  Although the hiring freeze is no longer in effect, the county continues to exercise discretion in its hiring practices.  (As of this writing, only 40 jobs are posted on the county’s jobs website.  Of those, 12 were Public Health related positions.)  
Reasonableness:
Proposed Motion 2010-0078 would accept the report, which verifies that no budgetary changes related to PAO salary parity should be assumed in the 2010 OPD payment model.  Passage of the legislation would constitute a reasonable business decision.  
INVITED:

· Jackie MacLean, Director, Department of Community and Human Services (DCHS)
· David Hocrafer, Public Defender, DCHS
· Leesa Manion, Chief of Staff, PAO

· Toni Rezab, Deputy Director, Office of Management and Budget (OMB)

· Krista Camenzind, Budget Supervisor, (OMB)
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1. Proposed Motion 2010-0078, including Attachment
2. Transmittal letter dated January 25, 2010
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