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SUBJECT	

Appellate review responsibility for appeals regarding extension of water service from existing suppliers to new users in the unincorporated area.  

SUMMARY

The Utilities Technical Review Committee (UTRC) currently has responsibility to consider appeals regarding whether water service in the unincorporated area can be provided to a new user in a timely and reasonable manner by an existing supplier, or whether that user can create a new public water system where service cannot be provided in such manner.  Proposed Ordinance 2014-0219 directs the quasi-judicial review portion of that appeal responsibility to the county’s Hearing Examiner, rather than the UTRC.  The UTRC role is changed to the first level of review and limited to review of the written record and development of a final written determination and record of decision, including findings and conclusions on the appeal.

BACKGROUND

The Utilities Technical Review Committee is created by county code, (KCC 13.24.080), to include representation from the Department of Natural Resources and Parks, Public Health, Transportation, Permitting and Environmental Review, Facilities Management, County Council staff and the county demographer.  The UTRC is authorized in county code to:
· make recommendations on the adequacy of comprehensive plans prepared by sewer and water utilities; 
· approve revisions to existing water and sewer comprehensive plans; 
· consider appeals relating to the creation of new public water systems and the extension of water service within critical water supply service areas.  Such appeals are to be determined based on whether existing water utilities can provide needed water service in a timely and reasonable manner.  

That appeal function involves a quasi-judicial hearing, where interested parties are afforded the opportunity to describe their positions to the UTRC.  UTRC determines whether an existing utility can meet the standard of providing service in a timely and reasonable manner, based on the quasi-judicial hearing and supporting materials provided.  Appeal from the determination of the UTRC in such proceeding is to King County Superior Court.

The code also assigns UTRC responsibility for addressing whether sewer service can be provided to short subdivisions in the urban growth area in a timely and reasonable manner; only where sewer service is not available in such manner, as determined by UTRC, may sewer service be provided to short subdivisions in the urban growth area.  

Representatives of water utilities have requested that the County Hearing Examiner be assigned responsibility for appeals related to creation of new public water systems, and extension of existing public water systems.  The Executive notes that UTRC is not as well suited as the Hearings Examiner to conduct quasi-judicial administrative hearings.  

In order to provide an accessible information source regarding the process for appeals related to creation of new public water systems or extensions of existing public water systems, the Department manages a web page that describes appeal procedures and applicability, located at http://www.kingcounty.gov/environment/dnrp/utilities-technical-review-committee/CWSPs/appeal_process.aspx.


Proposed Ordinance 2014-0219
Proposed Ordinance 2014-0219 revises the code to specify appeal procedures for issues related to the creation of new water systems and extension of existing systems.  Filing requirements for a notice of appeal are described, and a filing fee of $250 is established.  The UTRC is to evaluate the filing and accompanying written materials, based on state law and regulations. 

The Committee is to issue a final written determination and record of decision, including findings and conclusions, within thirty days of the completion of the written record.  The revised language does not include a quasi-judicial hearing process as a UTRC responsibility, but notes that the written determination and record of decision by UTRC is the final county action on the appeal, unless further appeal is made to the King County Hearing Examiner, according to provisions of the code addressing the role of the Hearing Examiner, KCC 20.24.080-090.  In any such appeal, the UTRC written determination and record of decision constitutes the Department report provided for in KCC 20.24.150.

The measure also provides that, in making determinations whether sewer service is available in a timely and reasonable manner, for purposes of authorizations for on-site sewage treatment systems for short subdivisions in the urban growth area, that the UTRC is to follow the same procedures used to determine whether water service is available from an existing purveyor in a timely and reasonable manner.  Appeals of such UTRC determinations regarding availability of timely and reasonable sewer service are subject to the same appeal process as the underlying short plat application, which is appealable to the Hearings Examiner.  

ANALYSIS
The Hearings Examiner is assigned by county code (K.C.C. 20.24.080-090) to conduct administrative appeals from a variety of decisions of county agencies, and has expertise in conducting such proceedings in a systematic and professional manner.  Consideration of the extension of water service to a short subdivision can carry significant implications regarding the use of given properties, and developers requesting water service from an existing purveyor, but in doubt as to whether the service can be provided in a timely and reasonable manner, are appropriately desirous of an appeal process that is conducted by a body that has procedures in place to assure a detached and professional proceeding.    

The assignment of this responsibility to the Hearing Examiner is consistent with that body’s responsibilities for appeal hearings from a range of county decisions, including those related to current use assessments, vacation of county roads, land use decisions, State Environmental Policy Act decisions, citations, notices and orders, notices of noncompliance, surface water management rate adjustments, property seizures and forfeitures, and other agency decisions.  The Hearing Examiner has well-developed procedures, and an extensive history in addressing such appeals, in a way that protects the rights of participating interests.  Those procedures are provided for in code (K.C.C. 20.24.110), and address quasi-judicial powers, freedom from improper influence, public hearing requirements, pre-hearing conferences, department reports, notice requirements, rules and conduct of hearings, and findings.  

The remaining function in the appeals process for the UTRC—that of evaluating materials submitted and preparing a written record of decision—makes appropriate use of the UTRC’s expertise, but avoids its participation in a formal quasi-judicial hearings process.  

The Executive has coordinated with concerned water utilities and the Office of the Hearing Examiner in developing this measure; those parties have indicated support of the measure. 

AMENDMENT

The Council’s legal counsel has reviewed the measure as transmitted, and worked with UTRC staff and the PAO to address several technical recommendations.  These are incorporated into a draft striking amendment (Attachment 4 to this staff report).
 

In light of the allocation of the appellate function for water service determinations in a way that is consistent with the capacities of the respective county entities, approval of Proposed Ordinance 2014-0219 appears to be a reasonable business decision.  

ATTACHMENTS

1. Proposed Ordinance 2014-0219
2. Transmittal Letter, dated June 2, 2014
3. Fiscal Note	
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