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SUBJECT

A briefing on the status of federal and state regulations with respect to rail transport of petroleum crude oil.

SUMMARY

Staff from the Washington State Utilities and Transportation Commission, the State Department of Ecology and the King County Office of Emergency Management will update the Committee on recent changes to federal and state regulations with respect to rail transport of petroleum crude oil.
  
BACKGROUND 

Oil Processing and Movement in Washington State

Four refineries in Washington State process and refine crude oil from Alaska and other areas into products such as gasoline, diesel fuel, asphalt base, heating oil, kerosene and liquefied petroleum gas.[footnoteRef:1]  The Pacific Northwest is experiencing rapid changes in the movement of oil along railroad corridors for in-state refining and/or export to other U.S. west coast refineries. Attachment 1 is a map produced by the Washington State Department of Ecology (Ecology) showing oil transportation routes in and out of the state, including transport by pipeline, marine vessels and rail.  Based on 2014 data[footnoteRef:2], the breakdown of crude oil imports to Washington by mode is as follows: [1:  BP at Cherry Point, Tesoro in Anacortes, US Oil in Tacoma, and Phillips 66 in Ferndale]  [2:  http://www.ecy.wa.gov/programs/spills/OilMovement/SafetyActFAQs.html ] 


· Vessel – 59%
· Rail – 24%
· Pipeline – 17%

The Puget Sound region’s north-south rail lines carry oil, including highly flammable Bakken crude oil[footnoteRef:3], through densely populated areas, along shorelines, across rivers and estuaries, and through or near heavily visited recreation areas and parks. On July 24, 2014, a trail derailment near the Magnolia Bridge in Seattle involved tank cars carrying Bakken crude oil, but the accident did not release any oil. Much of the oil traveling by train is shipped in tank cars known as DOT-111s, an older design that the federal government has ordered to be retrofitted or replaced, as discussed below.    [3:  The Bakken Formation is an interbedded sequence of black shale, siltstone and sandstone that underlies large areas of northwestern North Dakota, northeastern Montana, southern Saskatchewan and southwestern Manitoba.  Source:  http://geology.com/articles/bakken-formation.shtml] 


A recent map published by Ecology[footnoteRef:4] showed 18 oil trains per week travelling through King County.  It is unclear whether these volumes will change in the future. In December 2015, Bloomberg Business reported that, nationwide, the number of train carloads carrying petroleum has dropped 30 percent since peaking in December 2014, according to the American Association of Railroads.[footnoteRef:5]  However, it is possible that the December 2015 repeal of the U.S. crude oil export ban could again increase rail  shipments. [4:  http://www.ecy.wa.gov/programs/spills/OilMovement/Maps.html ]  [5:  http://bloom.bg/1PvB9A6 ] 

Recent Federal Regulations

Title VII of the Fixing America’s Surface Transportation (FAST) Act 

On December 4, 2015, President Obama signed into law the FAST Act, Title VII of which is known as the “Hazardous Materials Transportation Safety Improvement Act of 2015.”  The legislation strengthens several provisions of the May 2015 United States Department of Transportation (USDOT) final rule for safe transportation of flammable liquids by rail.  
· Safer Tanker Cars.  Over the next several years all tanker cars carrying crude oil (or other flammable liquids) must meet “DOT 117” specifications, which are designed to meet higher safety standards in the case of an accident. This standard goes beyond the USDOT rule which required that all trains with at least 20 consecutive (or 35 total) tankers carrying crude oil (or other flammable liquids) utilize new or retrofitted tank cars meeting the DOT 117 design standards.  
· Installation of Thermal Blanket and Top Fittings Protection.  All new and retrofitted tanker cars meeting the DOT 117 specifications must be equipped with “thermal blankets”—insulation technology designed to improve safety by better containing fires. The legislation also requires protective housing for top fittings on DOT 117 R tank cars and pressure relief values.
· Increased Reporting.  USDOT must issue regulations by end of 2016 requiring railroads to provide state emergency response officials with information regarding the transport of hazardous materials, including information on the type and quantity of materials, the train’s point of origin and destination, and emergency contacts.
The FAST Act also suspended rules relating to electronically controlled pneumatic brakes pending completion of a study within two years.[footnoteRef:6]  It also establishes reporting requirements for rail tank modification, requires recommendations based on a completed Crude Oil Characteristics Research Sampling, Analysis and Experiment Plan, and requires a study on the levels and structure of insurance for railroad carriers transporting hazardous materials. [6:  Ibid., to be completed by the General Accountability Office and The National Academy of Sciences] 

Final USDOT Rule for Safe Transportation of Flammable Liquids by Rail

On May 1, 2015, the USDOT announced a final rule for the safe transportation of flammable liquids by rail.[footnoteRef:7] The final rule, developed by the Pipeline and Hazardous Materials Safety Administration and Federal Railroad Administration, in coordination with Canada, focuses on safety improvements that are designed to prevent accidents, mitigate consequences in the event of an accident, and support emergency response. The rule generally applies to “high-hazard flammable trains” - a continuous block of 20 or more tank cars loaded with a flammable liquid or 35 or more tank cars loaded with a flammable liquid dispersed through a train. The rule sets forth the following provisions: [7:  https://www.transportation.gov/briefing-room/final-rule-on-safe-rail-transport-of-flammable-liquids ] 


New Tank Car Standards

Enhanced standards for new and existing tank cars include the following requirements[footnoteRef:8]: [8:  As noted above, the FAST Act added new requirements for Thermal Blanket and Top Fittings Protection] 


· New tank cars constructed after October 1, 2015 are required to meet enhanced DOT Specification 117 design or performance criteria for use in a high-hazard flammable train (see Attachment 2 for a schematic of the new tank car).
· Existing tank cars must be retrofitted in accordance with the DOT-prescribed retrofit design or performance standard for use in a high-hazard flammable train. 
· Retrofits must be completed based on a prescriptive retrofit schedule.  The retrofit timeline focuses on two risk factors, the packing group and differing types of DOT-111 and CPC-1232 tank car. (Packing Groups I, II and III identify the risk level associated with the contents of the tank car, with “PG I” being the highest risk.)
· A retrofit reporting requirement is triggered if consignees owning or leasing tank cars covered under this rulemaking do not meet the initial retrofit milestone.

Operating Speeds

The new rule sets reduced operating speeds, as follows:

· Restricts all high-hazard flammable trains to 50-mph in all areas.
· Requires high-hazard flammable trains that contain any tank cars not meeting the enhanced tank car standards required by the to rule operate at a 40-mph speed restriction in high-threat urban areas defined the Transportation Security Administration’s regulations[footnoteRef:9]  [9:  at 49 CFR 1580.3 see http://1.usa.gov/210EyaL ] 


King County Comments on Proposed USDOT Rule 

King County submitted Technical Comments to USDOT dated September 30, 2014 on the then- draft final rule.  Attachment 4 is a table showing how the final rule and the FAST Act compare to the County’s recommendations. It appears that the new regulations do not significantly reflect the County’s comments.
Washington State Law and Regulations

Many of the recommendatoins from a 2015 study conducted by Ecology and the Washington State Utilities and Transportation Commission (UTC) on risks to public health and safety associated with oil transportation were incorporated into the Oil Transportation Safety Act (ESHB 1449), which became effective on July 1, 2015. 

The Act includes the following additional provisions:

· Directs the UTC to require railroad companies to provide information on the company’s ability to pay for a spill or accident in their annual report to the UTC. UTC is prohibited from using the information in the reports as a basis for developing economic regulations or issuing penalties against railroad companies. 

· Directs the Emergency Management Division to assist Local Emergency Planning Committees develop and submit emergency response plans, with a focus on those communities where oil trains travel. 

· Implements an “oil spill response tax” of one cent per barrel and an “oil spill administration tax” of four cents per barrel when crude oil or petroleum products are transferred from railroad tank cars to Washington terminals. 

· Raises fees paid by railroads that haul crude oil to the UTC from 1.5% to up to 2.5% of their intrastate gross operating revenue. 

· Funds additional federally certified rail inspectors.

· Allows state inspectors to enter private shippers’ property without a federal escort.

· Gives the UTC regulatory authority to inspect and require safety signage at private crossings along oil routes.  

· Ability for first-class cities to opt in to the UTC rail crossing safety program.

Ecology Rulemaking

 The Oil Transportation Safety Act directs Ecology to undertake five policy initiatives:

· Advance notice of oil movement 
· Railroad contingency planning
· Geographic response plans
· Vessel traffic safety evaluation and assessment
· Equipment cache grants (for local fire responders to obtain spill response equipment caches and training)

The advance notice provision requires that facilities receiving crude oil from a rail car provide advance notice of the shipment to Ecology.  The requirement does not apply to the railroad companies. The provision allows Ecology to share these notices with emergency response agencies upon request, and it directs Ecology to publish a quarterly report that aggregates the information statewide.  The provision exempts from disclosure disaggregated information that contains proprietary, commercial, or financial information.

Ecology expects to complete rulemaking for these initiatives by fall 2016.[footnoteRef:10] [10:  http://www.ecy.wa.gov/programs/spills/rules/main.html] 


Washington Utilities and Transportation Commission Rulemaking

As directed by the Oil Transportation Safety Act (ESHB 1449), the UTC recently updated rail safety rules on crude oil being transported by train across the state, effective March 11, 2016.[footnoteRef:11] [11:  http://www.railresource.com/content/?p=29202] 


The new rules include 

· Minimum safety requirements and inspections of private crossings located on oil train routes; 
· Authorization of first-class cities, which are exempt, to opt into the UTC crossing inspection program; and 
· Railroads that haul crude oil must provide financial verification that they have the means to address a reasonable worst case spill of oil

ATTACHMENTS

1.  Oil Movement In and Out of Washington State
2.  DOT 117 Oil Train Tanker Specification
3.  Minimum Factors to be Considered in the Performance of the Safety and Security Risk Analysis
4.  King County Comments Compared to Final Rule on High-Hazard Flammable Trains
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1. Walt Hubbard, Director, King County Office of Emergency Management
2. Jason Lewis, Transportation Policy Advisor, Utilities and Transportation Commission
3. Dale Jensen, Spills Program Manager, Washington State Department of Ecology
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