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	1
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	Attending:
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Joe Rochelle, KC Prosecuting Attorney
	
	


An ordinance authorizing the executive to sell the development interest on the muth/polygon property under threat of condemnation by the city of kent.
Background

Farmland Preservation Program
The King County farmland preservation program was established through Ordinance 4341, with the major purpose of protecting and preserving prime farmland and associated open space lands.  This would be achieved through the acquisition of development rights voluntarily offered by their owners for lands that met special soils classification criteria, and that were threatened by expanding urbanization
Subsequently, the voters of King County approved the issuance of general obligation bonds in the amount of $50,000,000 to acquire development rights in order to protect and preserve prime farmland and associated open space lands in perpetuity. 

The county currently holds the development rights to more than 12,600 acres of prime farmland and associated open space lands that serve as buffers for the farmlands.  The vast majority of this acreage is located within Agricultural Production Districts as designated in the King County Comprehensive Plan.  A smaller percentage of this acreage is in areas outside of the designated agricultural production districts and outside of municipal boundaries.  In both cases, these lands have been involved in ongoing agricultural activities since the county purchased their development rights.  

The county also currently holds the development rights to 6 properties lying wholly or partially within the boundaries of municipalities.  All such lands, save the Muth/Polygon parcel, have been actively farmed or been used as a buffer for actively farmed land since the acquisition of their development rights.

County acquisition of development rights for Muth/Polygon Property
The King County the farmland preservation program acquired in fee the 15.03-acre Muth/Polygon property in June, 1986.  NOTE:  The property was already located within the municipal boundaries of the city of Kent at the time of purchase.  In August, 1988, the county sold the underlying property interest while retaining the development rights to the property.

Kent Condemnation Ordinance (No. 3754)
The Muth/Polygon property contains important habitat resources, including a salmonid-bearing stream.  The city of Kent is committed to protecting and enhancing Johnson creek.  Kent is planning a project that includes relocating Johnson creek, restoring and enhancing its buffer and constructing a regional storm water detention and water quality facility on the property.

On June 7, 2005, the Kent city council passed Ordinance No. 3754 (Attachment 3), which authorized the acquisition of the Muth/Polygon property by condemnation and the payment of “just compensation” to the county for the loss of its development rights interest on the property.

Agriculture Commission Response To Kent Ordinance No. 3754
Attachment 4 of the staff report is a letter from the Agriculture Commission, dated July 13, 2005.  
The letter states their awareness that approximately half of the land is contained in wetlands and cannot be farmed under the city of Kent critical areas ordinance and that the property has not been farmed in “recent” years.  However, the Commission opposed the proposed condemnation by the city of Kent and stated that they are “optimistic that the remainder can and will be used for agriculture in the future.”
The letter concludes by stating general concerns over the precedent that this action may establish in regards to the future condemnations of lands that are part of the farmland preservation program.
SUMMARY:
The proposed ordinance authorizes the executive to sell to the city of Kent, the development rights to the Muth/Polygon property, with compensation set at $325,000.  The proceeds of the sale would be returned to the farmland preservation program to be used for the acquisition of development rights on other lands that meet the criteria of the farmland preservation program.
Analysis
The Muth/Polygon property stands apart from the other five properties in the farmland preservation program that are outside an APD and within the municipal boundaries of a city, in the following ways:

· The property lies wholly within the city of Kent and is bounded on all sides by residential zoning.  Substantial residential development currently exists or is planned to the south and east of the site.  

· Areas immediately adjacent to the east and northeasterly (across  from South 212th Street) contain Type 2 wetlands in which cannot be used for agriculture.
· The property itself has not been farmed since the purchase of its development rights almost 20 years ago by the county.  It is not within the current use taxation program.  
· It is not contiguous to any other farmland for which the county holds the development rights and does not act as an open space buffer to other agricultural land or activities.  
· Approximately half of the property is located within Class 2 wetlands and additional portions of the property are required as wetland buffers.  Both the wetlands and their buffers are subject to the restrictions of the city of Kent Critical Areas Ordinance, which would not allow agricultural use.

· Stormwater draining onto this parcel from development in the area frequently inundates even the remaining areas located outside the wetland and wetland buffer, making it highly unlikely that these areas will ever be farmed in the future.
· The property contains important habitat resources, including Johnson creek, a salmonid-bearing stream, that the City of Kent is committed to protecting and enhancing through their relocation and restoration project.  This project, within the currently existing wetland area, is consistent with the property's ongoing open space use.

· Kent's relocation and restoration project includes relocating Johnson creek, restoring and enhancing its buffer and constructing a regional storm water detention and water quality facility on the property. The proposed storm water detention and water quality facility will have dual functions, serving to 1) accommodate future development in the vicinity and 2) replenish the wetland and Johnson creek.  These functions thereby maximize the natural resource preservation and enhancement benefits of the creek relocation and restoration project and are not inconsistent with the ongoing open space character of the property. 

Conclusion

Given the current physical conditions of the property, as well as, lands immediately adjacent to east and northeast, and the nature of the land uses in the surrounding area, it is highly unlikely that Muth/Polygon property can be used in a manner consistent with the farmlands preservation program (i.e. for farming or protection of adjacent farm lands).  NOTE:  Support to this conclusion is contained in a letter from a farmer, Albert Dreisow, who has made unsuccessful attempts in the past to farm the portion of the property outside the wetland and wetland buffers (see Attachment 5).
However, all other lands in the farmland preservation program continue to serve an important public purpose and benefit.  The protection and preservation of these lands constitutes an important public use for the citizens of King County and for the farmlands preservation program.  
Therefore, in light of such public use, these lands should not be made available to cities for any other public use through condemnation, threat of condemnation, or other method of acquisition, unless in accordance with the terms of Ordinance 4341.  

NOTE:  The Striking Amendment (Attachment 2 of the staff report) was developed to address these conclusions and states that the King County Council does not view the action undertaken by this proposed ordinance, as a precedent for justifying such condemnations in the future.
ATTACHMENTS

1. Proposed Ordinance 2005-0376
2. Striking Amendment to Proposed Ordinance 2005-0376

3. City of Kent Ordinance No. 3754

4. Letter from Agriculture Commission to Council Chair Larry Phillips, dated July 13, 2005

5. Letter from Albert Dreisow to Councilmember Dow Constantine, undated
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