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Proposed Ordinance 2014-0186 was amended and reported out of committee on July 29 by a vote of 3-0 with a Do Pass Substitute Consent recommendation.
SUBJECT
Proposed Ordinance 2014-0186 would authorize the Executive to execute an interlocal agreement with the City of Seattle to provide public defense services to indigent defendants in Seattle Municipal Court on a full-cost-recovery basis.
SUMMARY
Proposed Ordinance 2014-0186 (Att. 1 to this staff report) would authorize the Executive to execute an interlocal agreement (ILA) with the City of Seattle, substantially in the form of Attachment A to the ordinance (Att. 1-A), to provide public defense services to indigent defendants in Seattle Municipal Court from 1 September 2014 through 31 December 2015.
The County has been providing those services since 1 July 2013 pursuant to contracts with the City of Seattle that originally expired on 30 June 2014, but have been extended through 31 August 2014 to allow time for the parties to clarify the language of the proposed new ILA.[footnoteRef:1] The new ILA provides for the services to continue through 31 December 2015 on substantially the same terms as the previous contracts, with compensation levels set at a level that will allow the services to continue to be provided on a full-cost-recovery basis. [1:  The existing contracts were assigned to the County by the independent public defense agencies that provided the same services until almost all of the employees of those agencies accepted the County's invitation to join the County on 1 July 2013 as county employees.] 

During council legal review of the ILA that was originally transmitted with Proposed Ordinance 2014-0186, legal counsel identified a number of provisions requiring clarification. The parties have now agreed on the clarifications, which have been incorporated into a revised ILA. Proposed Amendment 1 would substitute the revised ILA in place of the one that was originally transmitted.
BACKGROUND
In response to a Washington Supreme Court ruling and the proposed settlement of a class action lawsuit against King County regarding county benefits for private, nonprofit, public defense agency employees (Dolan v. King County), the agency employees were invited to join the County on 1 July 2013 as county employees with full benefits.  Almost all of the agencies’ 350 employees accepted the invitation.

In preparation for the 1 July 2013 migration, Ordinance 17588 established a Department of Public Defense and included provisions to ensure that current and future public defense clients would have access to public defense services without disruption as the settlement agreement was implemented. One part of Ordinance 17588, codified as KCC 2.60.020, provided:

The department may provide its services to the state of Washington, tribal governments and municipalities in King County on a full cost recovery basis and is authorized to negotiate appropriate contractual agreements, subject to council approval by ordinance when required by law.

The City of Seattle had been using the public defense agencies for SMC misdemeanor cases through 1 July 2013. Each of the agencies had a contract with Seattle to provide those services through 30 June 2014. DPD took over the SMC caseload on 1 July 2013.  Ordinance 17662 authorized the county to accept an assignment of the misdemeanor contracts between the agencies and Seattle for the period from 1 July 2013 through 30 June 2014.

Ordinance 17844, which the Council adopted on 7 July 2014, appropriated additional funds to support DPD continuing to handle SMC misdemeanor cases through 31 December 2014, as long as that work continues to be done under a full-cost-recovery agreement.

ANALYSIS
The proposed new ILA is a synthesis of the County's three existing contracts with the City of Seattle, with a term that runs from 1 September 2014 through 31 December 2015. The work covered by the ILA is divided into two components, which can be described as "caseload" and "calendar." 

Caseload component

The caseload component consists of DPD attorneys representing individual defendants in individual court proceedings, such as trials. Compensation for that work is based on "case credits," with the number of credits being based on the nature of the proceeding (ILA § 3(B)). For example: a misdemeanor at the trial level has a value of one case credit; a revocation of probation has a value of 0.6 case credits; a misdemeanor appeal has a value of 4 case credits.

For each case credit, the ILA provides for the City to pay the County $555.94 (ILA, Att. 2, Variable Annual Costs). The parties estimate that the SMC caseload will generate 7,200 case credits each year, for which the City will pay the County a total of $4,002,767 (including overhead); however, if the actual number of case credits is larger or smaller, the compensation paid to the County will be adjusted accordingly, based on the agreed rate of $555.94 per case credit. There is also a provision in the ILA for the compensation amount to be adjusted each year for inflation (ILA § 8(A)).

The one substantial change in the new ILA, compared with the current contracts with the City, is the addition of a process for the City and the County to negotiate "extraordinary case credits" (and additional compensation) for cases that are determined to be "extraordinary" based on a variety of specified factors that make the case more time-consuming to handle, such as the seriousness of the charges, the number of counts, the number of witnesses, and the potential consequences of a conviction (ILA § 3(B)(5)).

Calendar component

The calendar component of the ILA consists of DPD attorneys representing all of the defendants who are appearing for cases assigned to the following court calendars: Mental Health Court; Veterans Treatment Court; Arraignment/ Intake Calendars; and Community Court. The ILA provides for compensation to be paid monthly to the County in a lump sum that does not vary with the number of cases that might be included on those calendars. The annual compensation for the calendar component of the ILA is $2,099,777 (including overhead) (ILA, Att. 2, Fixed Annual Costs). This amount, too, is subject to adjustment for inflation (ILA § 8(A)).

Full cost recovery 

According to the DPD director, all of the compensation amounts included in the ILA have been set by the Executive at a level to provide full cost recovery for the County, as required by Ordinances 17588 and 17844. The total annual payments contemplated by the ILA are $6,102,544 (including overhead, subject to inflation) (ILA, Att. A, Total Annual Costs).

FISCAL IMPACT

The proposed new ILA that would be approved by Proposed Ordinance 2014-0186 is a full-cost-recovery agreement, in that all expenses incurred by the County in performing the agreement, including overhead, would be reimbursed by payments made by the City of Seattle. Sufficient funds have already been appropriated to cover the County's expenses through the end of 2014.[footnoteRef:2] [2:  Ordinance 17844, adopted on 7 July 2014, increased DPD's appropriation authority by $2,423,423 to cover the expenses the County would incur in the second half of 2014. Funds to cover the County's overhead of $627,849 for the second half of 2014 were appropriated in the 2014 annual budget.] 


In 2015 the ILA is expected to cost the County $6,102,544 (including overhead, subject to adjustment for inflation), all of which will be reimbursed by the City of Seattle.

LEGAL REVIEW

The revised ILA has been reviewed, revised, and approved by both the Prosecuting Attorney's Office and the Council's legal counsel. It has also been reviewed and approved by legal counsel for the City of Seattle.

AMENDMENT
Proposed Amendment 1 (Att. 2) would substitute the revised ILA (dated September 2014) in place of the one that was originally transmitted (dated July 2014). The revisions clarify the meaning of the original ILA.
INVITED
David Chapman, Director, Department of Public Defense
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