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I.  reasonable use exceptions

“Will I be able to build a house on my land?”

This is perhaps the most frequently asked question by landowners when trying to understand the effects of any adopted or proposed regulation.  And in the case of sensitive or critical areas regulations, it is also the most difficult to give a simple yes or no answer.  Under current code provisions, the final answer to the question can often not be determined until a property owner submits a request for a reasonable use exception and the county makes a decision on the request.  
II.  current code provisions

The reasonable use exception is an existing process and the term “reasonable use” is currently defined in very broad terms by the code (KCC 21A.06.950) as “a legal concept articulated by federal and state courts in regulatory taking cases”.  This definition is not proposed to be changed.
The current conditions and criteria under which a reasonable use exception can be submitted and approved are presently found in KCC 21A.24.070.B, below:

Exceptions.  B.
  If the application of this chapter would deny all reasonable use of the property, the applicant may apply for an exception pursuant to this subsection:


1.
The applicant may apply for a reasonable use exception without first having applied for a 




variance if the requested exception includes relief from standards for which a variance cannot 




be granted pursuant to the provisions of K.C.C. chapter 21A.44.  The applicant shall apply to 




the department, and the department shall make a final decision based on the following criteria:





a.
the application of this chapter would deny all reasonable use of the property;





b.
there is no other reasonable use with less impact on the sensitive area;





c.
the proposed development does not pose an unreasonable threat to the public health, 





safety or welfare on or off the development proposal site and is consistent with the 





general purposes of this chapter and the public interest; and
                
d. any alterations permitted to the sensitive area shall be the minimum necessary to allow for  
                         reasonable use of the property; and any authorized alteration of a sensitive area under  this 
                         subsection shall be subject to conditions established by the department including, but not limited to, 
                         mitigation under an approved mitigation plan.
As can be seen above, the code provisions for reasonable use exceptions are very general.  Therefore, in 2000 the Department of Development and Environmental Services (DDES) adopted a public rule (shown on Attachment 1) to provide greater detail as to information needed to be submitted an applicant and the criteria on which the department would base a decision.
Executive staff has indicated that since 1999, most reasonable use exceptions have been for the construction of single family residences.  Approximately 35 requests have been approved and with a small number denied.  Of key interest for such applicants are the criteria which provide that:

· If the subject property is a lot of less than 30,000 gross square feet, no more than 3,000 square feet of the site may be disturbed by structure or other land alteration, including but not limited to grading, utility installation, and landscaping, but not including an area used for an on-site sewage disposal system; and
· If the subject property is a lot of 30,000 square feet or greater, no more than ten percent of the site may be disturbed by a structure or other land alteration, not including an area used for an on-site sewage disposal syste.
III.  proposed code provisions

The executive proposal is modified (see Attachment 2) to allow the department to approve the following types of alteration exceptions:

1.  For linear structures (public roads and trails, private roads and driveways, railroads, utility   

    corridors and facilities and wastewater treatment facilities ) alterations to critical areas,   

    buffers or setbacks if:
· There is no practical alternative;

· The proposal minimizes the impact on critical areas; and

· The alteration is connecting to a public roadway, utility corridor or facility or other public infrastructure or is required  for gravity flow.

2.  For non-linear structures, alterations to critical areas (except wetlands, aquatic areas and 
    wildlife habitat conservation areas), and buffers or setbacks if:

· There is no practical alternative with less adverse impact;

· The alteration is the minimum necessary, not to exceed 3,000 square feet for a dwelling unit, exclusive of the area used for on-site sewage disposal system;

· The alteration does not result in a:

· net increase in the base flood elevation, 
· measurable permanent decrease in slope stability, 
· measurable decrease in water quality, or 
· measurable permanent increase in erosion potential; and

· If the alteration is on a lot created before November 27, 1990 and located on a lake at least 75% of the lot abutting the shoreline or lake frontage, has existing and zoned density of 4 or more dwelling units per acre; is not a salmonid spawning area; access has the least adverse impact and significant biologic or hydrologic features are not adversely affected.

3.  When all reasonable use of the property is denied by the standards of the chapter, then 
     alterations to critical areas, buffers or setbacks are allowed if:

· There is no other reasonable use with less adverse impact;

· The proposal does not pose an unreasonable threat to public health or safety; and

· The alteration is the minimum necessary.

ANALYSIS

For a resident that is primarily concerned with the ability to build a residence on their land, the changes described in 2 and 3 above are the most applicable.  The executive proposal appears to incorporate, into code provisions for “alteration exceptions”, several of the current public rule criteria for approval of reasonable use exceptions (i.e. the 3000 square feet or 10% of lot area site disturbance).  Adoption of these criteria by council ordinance, versus by departmental public rule, would provide better clarity for the public.  Furthermore, the revision appears to offer an intermediate opportunity for a resident to gain approval for construction of a residence.  If so, it appears that the reasonable use exception is intended to be a process of last resort, to be used only if a requested alteration exception was denied.  
An additional revision introduces for alteration exceptions what appears to be new criteria relative to development of lots fronting certain lakes and created prior to the adoption of the original Sensitive Areas Ordinance (Nove. 27, 1990).  The executive transmittal give no reason for this change and it is unclear how significant the scope of this change will be.
ATTACHMENTS:  NOTE: Due to their length, the proposed ordinances are included in the binders provided to committee members rather than attached to each weekly staff report. 

1. Public Rule excerpt, dated May 4, 2000
2. Proposed “Alteration Exceptions” section
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