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I INTRODUCTION
1. This Agreement is made to fully and finally resolve and settle Roberts v. King
County, No.»9’,7-2-07412-6 SEA (“Roberts™), and Duncan v. King County, No. 02-2-36091-
2-SEA (“Duncan”). It is subject to approval by the Metropolxtan King County Council and

the K1ng County SUpenor Court.

2. The Roberts case was filed on March 21, 1997 by Arlene Roberts and Abu

 Sanusi. The Roberts complaint _asserted that King County violated the “equal pay for equal

work” prov1s1on in the K1ng County Code (K. C C.) Section 3.12.170, as amended by

IOIdmance 11032 (1993), by paying Nonrepresented County employees working 40 hours per

weck a lower houtly rate than other Nonrepresented employees in the same job classification
who work 35 hours per week. -The Roberts plaintiffs, who work 40 hours per week, asserteo
that Nonrepresented employees in the same job classification should have the same hourly '
pay rate as Nonrepresented employees who work 35 hours per week, and that the approximate-
14.29% difference in hotirly pay violated K.C.C. 3.12.170.A.1. The plaintiffs moved to
certify a class in Roberts, and the Counfy responded by moving for dismissal. The County
argued that this King County Code provision was only a statement of policy, it imposed no
duty and, even if there were a duty, the County’s choice of pay rates was within its discretion.
The ng County Superior Court dlsmlssed the Roberts actlon on November 18, 1999, having
ruled that the “equal pay for equal work” provision was a mere statement of policy Whlch did
not create a mandatory duty enforceable in Court

3. The Roberts plamtlffs appealed. The Washington Court of Appeals reversed

|| the order of ‘dlsmlssal, holding that K.C.C. 3. 12.170 established a duty to King County “-to

provide equal pay for equal work in some rational fashion.” Roberts v. King County, 107
’ ’ ’ ¢
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Wn.App. 806, 816, 27 P.3d 1267 (2001). The Com_:t ruled that this “duty is mandatory.” Id.
The Counfy petitioned for review, but the Washington ’S'upreme Court denied review. 149
Wn.2d 1024 (2002). .

4.  The Roberts 'lawsﬁit relies in part on K.C.C. 3.12.170. The ordinances
amending K.C.C. 3.12.170, Sections A and B, as well as a series of motions and ordinances,
established a plan and process fo? studying compensation and dealing with County pay
ﬁff&mces related to the merger of the Municipality of Metropolitan Seattle into King
County. The compensation study (“Class _Comp Study’’) was not compieted for .
Nonrepresented employees, when, m September, 2002, the County announced that it would |
not provide increases retroactively to certain Nonrepresented employees whose pay was
increased mrough the study. Plaintiffs in Duncan then served the complaj'nt on October 10, |
.’5.002, seeking “class comp” pay back to January 1, 1998, asserting \that'the study should have
been completed by then and that some Nomepresentéd employees had received back pay to _
that time. Th'é County asserted that i)ursuant to section 6.17 of the King County Personnel
Guidelines, the County Executive and the King County Council had the discretion not to pay
retroactive pay to the. Duncan plaintiffs. The Duncan plaintiffs asserted; among other things,
that the Class Comp Study was erroneously deldyed and that the County Code, pérticularly
K.C.C. 3.12.170, was vielated by the combination of this delay and the denial of back p‘ay. In
October of 2002, ng County informed the Duﬁcan plaiﬁﬁffs’ counse] that all
Nonrepresented employees would be placed in the;ir new classification and receive their new
compensation effective January 1,.20(.)3. The Duncan plaintiffs further asserted fhat some
County Nonrepresented employees had alréady received pay increases 'equiva]ent toorasa

substitute for “class comp” pay increases, that a fraction of those employees also received
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back pay, and that granting back pay to some Nonreprésented employees and. the denial of
éuch pay increases and back pay to other Nonrepresented employees violates K.C.C.
3.12.170, violates equal protection, and was arbitrary and capricious. King County asserted |
that K.C.C. 3.12.170 did not address pay disparities between Represented and Nonrepresented
employees.

S. The County has provided, in response to plaiﬁﬁffs; discovery requests, very
extensive information concerning the facts in both Roberts and Duncan, including payroll
data on possible class members, personnel file information, and information on personnel -
practices. The information provided includes thousands of pages of_ documents and many’ |
spreadsheets and database files. Both parties have carefully reviewed these files and
documents. The paftigs thus come to this agreement with an adequate'understanding of the
relevant facts. ‘ ‘

Il. GENERAL DEFINITIONS

6. “King County employee” as used m this Settlemeﬁt Agreement means an
employee who worked in the Executive Branch. |

7. “Employees in the Executive Branéh” means all King County employées in
the Executive Branch. “Employeés in the E#ecuﬁ_ve Branch” does not include elected ;

officials, employees of the Metropolitan King County Council, the King County Superior

| Court, the King Countf District Courts, and the King County Prosecuting Attorney’s Office.

8. “Hourly Rate of Pay” means an employee’s payroll-reported hourly rate. -
9. . “Nonrepresented” means the employee is not represented by a labor union or
collective bargaining agent.

10. “Represeﬁted” means the King County employee is represented by a labor

SETTLEMENT AGREEMENT - 3




10

11

12

13

14 |
15. ]

16

17
18
19
20
21
22

2
24

25

union or a collective bargaining agent.

II. TENTATIVE CLASS CERTIFICATION

Class Definitions

11, The parties will propose to the Court procedures that will aid in making this
settlement effective. The parties will move- for purposes of this settlement only for
conso]jdation of both these cases into Roberts and certiﬁcation, under Civil Rule 23(b)(1) and
®)(2), of a tentative settlement class consisting of two subclasses of Nonrepresented County
employees one for the claims in Roberts and one for the claims in Duncan. (Some County
employees may be in both subclasses.) Class membership alone does not necessarily make
monetary relief available. Class members are entitled to relief only as specifically stated in
this Agreeltle_nt. The two subclasses are as. follows: N
| Robeﬁs subelass: Nonl‘epresented King County employees employed at any time up
to November 30, 2003, who worked more than 35 hours per week and were paid an hourly
rate less than the hourly rate of 35-hour week Nonrepresented King County employees in the
same job classification at the same range and step.

Duncan subclass: |

A All Nonrepresented King County employees except those employees described
in paragraph B below, who worked in positions that were. part of or subject to. the Class Comp
Study and: |

(1)  Did not receive a new classification or were not reclassified effective.
January 1, 2003 becatlse (a) the employee terminated employment prior to Januaty 1,2003; or
(b) the employee became pepresent'ed bya labor union and has not been reclassified as of the

date the Court approves this Agreement (but only for the period the employee was
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Nonrepresented), or

(2)  Asaresult of the Class Comp Study received a new classification but
did not receive a pay rate associated w1th the neﬁ classification because the employee
tenninated employment prior to January 1, 2003, or

(3)  Asaresult of the Class Comp Study received anew ciassiﬁcation and
pay rate associated with the new classification effective January 1, 2003 or

)]  Asa x;esult of Class Comp Study retained the same classification and
pay 'ra’ee; i.e., their position was reviewed as part of Class Comp, but the study determined
there should be no change in classification or pay, or _

(5)' As aresult of the Class Comp Study the classification was reviewed,
but received no retroactive pay back to] anuary 1, 1998. -

B. The following Nomepreeented King County employees_ are not in the Duncan
subclass: Employees in positions rec]assiﬁed as a result of Ordinance 14249 (career service
and civil service exempt and non-exempt secretarial and executive assistant pos1t10ns) and
Ordinance 13849 (Nonrepresented administrative support services occupatlon positions).

12. If this settlement is not approved, the consoh'daﬁon and class cert:iﬁcation w111
be vacated and the parties will proceed with the two lawsuits. In that event, the County
retains all rights to ob_] ect to consohdatlon and/or class certlﬁcatlon

Iv. GEN_ERAL MATTERS

Entire Agreement

13.  The Agreement constitutes the entire agreement between the parties. All terms
in the Agreement are contractual and there are no further terms outside the Agreement except

as referenced in the Agreement.
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Compromise of Disputed Claims

14, This Settlement Agreement is a compromjse and is the product of serious and
ex'tended negotiations. King County’s entry into this Settlement Agreement ie a reeult of
compromise and does not constitute an admission of liability. The compromise embodied in
this 'Settlemeﬁt Agreement is intended to fully and finally resolve the claims of the class
members in this case. The perties recognize that the settlement may not be approved by the
Superior Court or may not be funded by the Metropolitan Kiﬁg éounty Council and if it is not
approved, this Agreement shall have no force and effect and the cases will be htlgated

Claims Subject to this Settlement Agreement

15. ' Th1s Settlement Agreement completely resolves and settles the Plaintiffs’
claims for all clanns in Roberts and Duncan, including, but not limited to clalms under RCW
49.52.050, all claims under RCW 49.52.070, RCW 49.48.030, and RCW 19.52.010, all claims
based upon pronjiesory estoppel or alleged violations .of the county’s personnel practices and
guidelines, all claims by class members under'ang County Code §3.12.170 and all
amendments thereto, all cl@s by class members concerning disparate hourly pay rates
between employees working more than 35 hours per week and other employees in the same
job classifications w_ith a higher pay rate based on a 35-hour week, based on K.C.C; §3.12.170
all claims by class members arising oui of implementation of the Class Comp Study, whether
based on K.C.C. §3.12.170, K.CC.3. 12.070, of other cede provisions and Mefropolitan King
County Council motions or council action cited iﬂ the Roberts or Duncan coinplaints, and all
claims based upoh an)l' other theories for the relief sought in Roberts or Duncan, including
equal protection and a.rbitrarsr and capricioue action, and any other theories to support the

claims in Roberts or Duncan.

SETTLEMENT AGREEMENT - 6




10
11

12

13

14
15
16
17
18
19

20

21°

22

23 ||

24

25

Release of Claims Subject to the Settlement Agreement

16. Conﬁngent upon final approval of this settlement by the Court aﬁd payment of
the cash amounts described herein, Plaintiffs for themselves, their heirs, executors;
administrators an(.1. assigns, hereby completely release and forever discharge King County and
its ofﬁc.ers, agents, attorneys, employees, agencies and deparhm_ants, from any and all -
demands, obﬁgaﬁons, actions, causes of action, claims, rights, damages, costs (includin‘g'
payment of attorney fees), expenses aﬁd cbmpensaﬁon, that Plainﬁffé ésseﬂed or could have
asserted‘in the Roberts or Duncan litigation to support the claims described in the preceding
paragraph or as articulated in their c_on}plaints. | |

'17.  Plaintiffs acknowledge and agree iat the release and discharge set forth above
isa géneral release of the specific claims described above and in their complaints. The parties
have entered into this Agreement as a compromise of disputed clahhs, and as a means of
finally resolving all questions, issues, duties, obligations, and responsibilities between them
regarding those disputed claims. Plaintiffs further agree>t.hat acceptance of paynﬁent of the
éums and the other ferms specified herein is a complete compromise of matters involving
disputed issues of law an_d fact. It is understood and agreed by the 'parties fhat this settlement |
is a compromise and nothing contained herein, including the pay’men'ts' are to be conshﬁéd or
interpreted as an admission of liability on the part of King County, by whom liability is
eXpresst &ehied, of an admission as to any. issue in dispute or which ‘could have_z been -in '
djspﬁte betwéen the Parties. The settlement amount is a compromised figure which considers
attorney fees and other factors. The disbursement formulas are prorated compromise amounts

of the total claims.
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‘Timeliness
18.  The Settlement Agreement includes certain commitments by the parties and
counsel to take actions. Any procedural failure or error, such as a failure to act in a timely

manner, does not preclude final approval and enforcement of the Settlement Agreement if the

error can be corrected or made harmless (e.g., a failure to give adequate notice to class

menibers).
Taxability of Payments
19.  The payments to class members under the distribution formulas provided in

this settiement are W-2 wage pa)"ments, subject to fedéral income tax withholding and
deductions and contﬁbu_tions required for FICA, Medicare, and other deductions as required |
by law. King County shail withhold the customary amount for federal income tax purposes
and shall make deductions and contributions for FICA, Medicare, and other deductions as
required by law. -Each person receiving n’lone.y pursuant to this Agreement shall bel solely
liable for any income tax liability, if any exists. | |

Liens

20. ' As further consideration for this settlemenf, the County shall not be liable td
third parties or lien holders having any interest in the payments or proceeds, except to the -
extent the Coﬁnty is required by law to-make such péyment (e.g., a valid and effective wage
assignment, child support lien, or garnishment). Any class member who receives a paymént |
that should havé been made to such a third party or lien holder by the County éhall rehnbme
the County' and hold the County harmless. |

Effective Date of Settlement Agreement

21.  Following signature of the parties’ representative and approval by the

SETTLEMENT AGREEMENT - 8
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Metropolitan King County Council, this Settlement Agreement is effective on the date of an

ofder by the King County Superior Court approving the Seitlement Agreement pursuant to

Civil Rule 23(¢).

V. CASH SETTLEMENT

22, King County shall pay a total of $18.5 million which, together with the other
relief provided in this Agreement, is in full and final settlement of this lawsuit. The

$18.5 million shall be disbursed as provided in this Agreement.

VL. DISTRIBUTION OF COMPENSATION
TO THE ROBERTS SUBCLASS

Roberts Class Distribution Fund

23.  The Roberts Class Distribution Fund (“Roberts Fund”) shall be funded by
King County in the total amount of $6.6 million. The Roberts Fund shall be distributed as
described in §728-34 and 56 below. |
| Definitions '

For purposes of the Roberts distribution formula, the following definitions are uséd.

24.  “Currently Employed’; means the Eligible Roberts Class Member worked for

| King County for at least one hour as of the first pay period in January 2003 or thereafter.

Currently Employed also includes Eligible Roberts Class Members in the year 2003 who were
on an approved leave of absence or approved disability leave.

25.  “Differential” means the difference in‘hourly pay between an‘Eligib'le Roberts

| Class Member and a Nonrepresente(_i King County employee in the same j ob classification

with an Hourly Rate of Pay based on a 35 hour v;/ork week. For example, there is a 14.29%
Differential for Eligibie Roberts Class Members in a 40-hour work week compared to a 35-

hour work week, a 7.14% Differential for a 37.5-hour work week, etc.

SETTLEMENT AGREEMENT - 9
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26. “Eligible Roberts Class Members” are King County employees who meet the
following criteria: '

(a  Worked greater than nine months in the Executive Branch';

(b)  Received benefits pursuant to KCC 3.12.040;

(¢)  King County employees who did not have a position number in the
9000 dr 99000 series.

(d)  Worked during an Eligible Roberts Period:

(¢)  Is (were) Nonrepresented; eligibility ceases for the period a previously
Nonrepresented class member becomes Represented, the date(s) of representation to be
determined by the earlier of the date indicated in the payroll system or in other documents;

€3] Worked greater than a 35-hour work week; but received a lower Hourly
Rate of Pay than a Nonrepresented employee in the same job classification who worked a 35-
hour work week;

(g)  Received less than the following Hourly Rate of Pay*:
2003: $44.37 per hour
2002: $43.50 per hour
~2001: $42.51 per hour
2000: $41.23 per hour
1999: $40.21 per hour
1998: $39.42 per hour
1997: $38.65 per hour

1996: $37.63 per hour .
1995: $36.81 per hour -

! Roberts and Duncan class members who worked nine months or less are excluded
from monetary compensation to exclude those who were arguably affected only for a short
period. - '

2 King County employees who receive the higher hourly rates in subparagraph (g) in
general have the ability to individually negotiate their pay and are thus excluded from
compensation in this settlement. '

SETTLEMENT AGREEMENT - 10
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1994: $35.84 per hour

The class member is eligible for all time periods when the class member’s Hourly Rate of Pay
is less than the pay rates stated above for the years specified above.

(h)  Submits a claim form as required. See 972, infra. |

@) A list of Eligible Roberts Class Members who meet the above
eligibility criteria is at Exhibit A.to this Agreement, which is incorporated by reference.

G) Employees who are not listed on Exhibit A who believe they mﬁy be
Roberts class members entitled to a monetary-award may submit an appeal to an individual
desigxiate& by King County. The employee must establish the employee’s eligibility,
including, but not ]imite.d to identification of at least two Nomebresented employees in the
same 35 hour classification. King Couﬁty may requi_re the employee to provide other
infoﬂnation. Notice of the appeal proceduré will be provided as required by the'Comt

27.  “Eligible Roberts Perlod” means the period that begins the later of March 21,

1994, or the Ellglble Roberts Class Member’s date of hire and ends the earlier of:

(a) The Eligible Roberts Class Member’s last day of employment;- _

®) Thé date an Eligible Roberts Class Member began receiving the Hourly
Rate of Pay at the 35-hour per week rate (for example, if the Eligible Roberts Class Member
changed jobs); »

(¢) The date(é) ﬁe Eligible Roberts Class Member became Represented as
s_l_m\&n in the payroll system or other documentation, whi_chever is earlier; or’

(d) Decémber 31, 2003 for Currently Embloyed Eligible Roberts Class
Members.

(¢)  The date the Eligible Roberts class member no longer had two

SETTLEMENT AGREEMENT - 11
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Nonrepresented comparators Wlth a 35 hour rate of pay in the same 50b classification.
(f) - The term “2002 Eligible Roberts Period” or “2002 Eligible Roberts

Class Members” incluﬂes Eligible Roberts Class Members who terminated King County

employment in 2002 or otherwise became ineligible in 2002. “2001 Eligible Roberts Period”

or “2001: Eligible Robert;s' Class Members” inchides Eligible Roberts Class Members who
terminated King Coupty employment in 2001 or otherwise became ineligible in 2001. The
same terminology is used for earlier years ~— 2000 Eligible Robérts Period,” “1999 Eligible
Roberts Period,” “1998 Eligible Roberts Period,” etc.

Roberts Distribution Formula

28.  The Representative Roberts Plaintiffs’ incentive awards and their class award
(see.§935-37) shall be deducted from the $6.0 million Roberts Fund. The bélance remaining
shall be distributed to Eligible Roberts Class Members as follows:

- 29, Cﬁrrently Employed Eligible Robe-r'ts Class Members shall receive 5 monetary
award as follows:
(a) For the period up to and inclilding December 31, 2002, the monetary
award shall be calculated by multiplying their Hourly Rate of Pay in éach pay period during
their Eligible Roberts Period times the applicable Differential and totaling the monetary

award for each pay period. For example, if an Eligible Roberts Class Member received a

week work unit, the Eligible Roberts Class Member would receive approximately $14,862

($25.00 x 4,160 hours x 14.29%),

(b)  For the period January 1, 2003 up to and including December 31, 2003,

the monetary award shall be calculated by first determining the percentage increase (if any)
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'between the Roberts class nlember’s Hourly Rate of Pay as a result of the adjusted/c‘orrected

pay step (see §61) and the pay rate determined in Class Corhp (not including King County
COLA and merit increases). That percentage shall be multiplied timesthe Roberts class
member’s gross pay received in 2003 through Dt:cember 31, 2003.

For example, assume the class trlelnber’s 'p'ay step is corrected |

to step 5 and the pay rate at step 5 is $22.70. The class member’s step as a

result of Class Comp is ctep 3 and the pay rate is $21.60. The difference in pay

is $1.10, 2 5.1% increase. The class men‘]ber’s.pay through December 31,

2003 is $47,216. The monetaty award for this period would be $2,408 (.051 x

$47,216). |

- 30. \ The monetary awards for all Cuﬁently Employed Roberts Class Members shall.
be totaled and then deducted from the Roberts Class Distribution Fund balance. The balance |
then retriaining shall then he‘distributed as follows: | :

31. 2002 Eligible Roberts Class Members shall receive a monetary award -
calculated by multiplying their pay in each pay penod during then' E]1g1ble Roberts Period
times the applicable leferenhal- and totaling the monetary award for each pay penod.‘

32.  Ifthereis a balance remaining after deducting the aggregate of all monetary
awards for 2002 Eligible Roherts Class Members, then the balance shall be distributed to
2001 Eligible Roberts Class Members using the same formula as in 1§29(a) and 31 above. If
there is then a balance remaining, the balance shall be distributed to 2000 Eligible Roberis |
Class Members using the same formula as in §]29(a) and 31 above and so on for each year
through the first pay period in Apnl 1, 1994, until the Roberts Fund is depleted

33. Ifa balance remains in the Roberts Fund after distribution to 1994 Eligible
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Roberts Class Members, the balance shall be transferred to and included in the Duncan Class
Distribution Fund. |

34.  Inthe event the Roberts Fund balance is iﬁsufﬁcient in a particular year to
compensate the Eligible Roberts Class Members for that parﬁcu]ar year (e.g., 1999 Eligible
Roberts Class Members), the balance of the Roberts Fund shall be distributed pro rata to the
Eﬁgible Roberts Class Members for that particular year, by the following formula. The
nﬁmerator shall be the remaining Roberts Fund balance and the denominator shall be the
aggregated total dollar value of all Eligible Roberts Class Members’ monetary a&mds for that
particular year. The resulting fraction — the pro rata distribution fraction — will be
multiplied ﬁﬁes each Eligible Rober'ts Class Member’s share for that particular year. For
example, if in 1999 the Rol;erts Fund would be depletéd and if a hypothetical 1999 Eligible
Roberts. Class Membe;"s sharg is $14,862.00, but there are insufficient funds to pay that

amount, and the pro rata distribution fraction is 74%, the hypothetical class member would

receive $10,998.00.°

Awards to Representative Roberts Plaintiffs

35.  The Representative Roberts Plaintiffs are Arlene Roberts and Abu Sanusi.
Their participation as plaintiffs and prospective class representatives for over six years
includes, but is not limited to, submission of an administrative gn'e\}an'ce concerning their pay,

commencement of this lawsuit, preparation of declarations, providing information concerning

3 The parties recognize that the Roberts and Duncan Funds may be depleted and there
may be insufficient finds to pay Roberts and Duncan class members who worked in earlier
years. The settlement, however, is a result of compromise. Therefore, considering the
reasonableness of the settlement in its entirety, the parties agreed Currently Employed
Roberts/Duncan class members shall be compensated first and the other class members shall
be compensated in descending chronological order until the Funds are depleted.
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their own and others’ cirqumstancg:s, attendance at meetings with counsel, and supporting the
settlement. | |

36..  Each Representative Roberts Plaintiff shall be awardéd $20,000.00 as an
incentive award in the litigation, a total of $40,000.00 for both of them.

37.  The Representative Roberts Plaintiffs shall receive their monetary class award,

| as calculated as in 29 above.

38.  King County shall pay the Representative Roberts Plaintiffs the amounts due

under Y36 and 37 by the later of () 35 days after the Court’s final approval of the Agreement

or (b) January 5, 2004.

VII. DISTRIBUTION OF COMPENSATION
TO THE DUNCAN SUBCLASS

-Duncan Class Distribution Fund

39.  The Duncan Class Distribution Fund (“Duncan” Fund) shall be funded by
King County in the total amount of $8.0 million. The Duncan Fund shall be distributed as " -
described below. |
* Definitions
' 40. For purposes of the Duncan distribution formula, the following definitions are
used: | '
41. © “Class Comp” means the class member’s job classification was subject to

review as a result of the classification/compensation study referenced in K.C.C. 3.12. 170 and

pursuant to Motions and Ordinances of the Metropolitan King County Council (including but

not limited to Motion Nos. 9106, 9168, 9182 and 9990 and Ordinances 10262, 12013, 14516
and 14626). In 2003, Currently Employed Duncan class members includes Duncan class

members who (1) received or will receive a final job classification by September 1, 2003 or
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later; (2) who have not received a new classification and compensation by September 1
2003; or (3) who became represented by a labor union and who in 2003 or later will receive a
new glassiﬁéation and a pay rate for the new classification as a result of the Class Comp study
or as a result of a collective bargaining process. Duncan class members who leﬁ employment
prior to 2003 may have received notice of a new job classification, but did ;10t receive a pay
rate for the classiﬁcatioﬁ. Some Duncan class members who left employment prior to 2003
did not receive no_ﬁce of a new job classification or a new pay rate.

42.  “Currently Employed” means the Eligible Duncan Class Member worked for

King County for at least one hour as of the first pay period in January 2003 or thereafter.

| Cutrently Employed also includes Eligible Duncan Class Members in the year 2003 who were

on an approved leave of absence or approved disability leave.
43.  “Eligible Duncan Class Members” are ang County employees who meet the
following criteria: o | |
(@  Worked gréater than nine months in the Exeéuﬁve Branch®;,
®) Receivéd benefits pursuant to KCC 3.12.040;
()  Worked during an Eligible Duncan Period;
(d Is(Were) Nonrepresented;. eligibility ceases for the period a

Nonrepresented class member becomes Represented, the date(s) of representation to be

determined by the earlier of the date(s) indicated in the payroll system or by other |

‘|| documentation.

()  Received less than the following Hourly Rate of Pay”:

* See footnote 1, supra.

5 See footnote 2, supra.
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2002: $43.50 per -hour »

2001: $42.51 per hour

2000: $41.23 per hour

1999: $40.21 per hour
The class member is eligible for all time periods when the class member’s pay rate is less than
| | the pay rates stated above for the .years.stated abofre; _

® ~ Submit a claim form as required; see §72;

(g8) - If terminated, was empléyed by ﬁng COL;nty as of October 10, 1999 or
thereafter’;

()  “Worked” asused in this pafagraph also includes class members on an
approved leave of absence or approved disability leave. |

| 44.  “Eligible Duncan Period” means th‘g period that begins thé latér of January 1,
1998 or the Eligible buncan Class Member’s date ofhire and ends the earlier of:

(a) . The Dunc;an Class MemBer’s last-day of employment, but a class
member who terminated empléyment as of October 9, 1999 or earlier is ineligible for any
monetary award; '
| (b)  The date the Duncan Class Member became Represented; the date(s) to
be determined by the earlier of the déte(s) indicated in the payroll system or by other |
' ldocmnentation. |
(c)  The date the Duﬁcan Class Member worked in a position with an
1| hourly rate of pay in 43(e) above or greater;

45.  The term “2002 Eligible Duncan Period” ot “2002 Eligible Duncan Class

8 The Duncan lawsuit was commenced by service on King County on October 10,
2002. Employees who terminated employment more than three years before the lawsuit

.|| began are arguably barred by the three-year statute of limitations from any recovery. See
(continued)
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Members” includes Eligible Duncan Cla_tss Members who terminated King Céunty
'éﬁlploymcnt in 2002 or otherwise became ineligible in 2002. “2001 Eligible Duncan Peﬂod”
or “2001 Eligiblé Duncan Class Members” includes Eligible Duncén Class Members who
terminated King County employment in 2001 or otheMse became ineligible in 2001. The
samé terminology is used for earlier years — “2000 Eligible Duncan Period,” “1999 Eligible
Duncan Period.”

46. “Increased Pay7’f means a pay increasc of 5% or greater in excess of the class

|| mermber’s base pay rate that occurred after January 1, 1998, but before the Duncan class

member was “Class Comped.” The term “Increased Pa)}” may include all such pay increases
whether callgd “special duty,” “backfill,” “lead,” “temporary a_ssignnient,” an “acting |
pésition,” ora changé in job classification or pfomotion without a competitive process, or for
TLTs, a formalized selection process. Increased Pay does not include regular step increases,

regular merit increases, overtime pay, and King County COLAs or periods documented acting

|| or temporary assignments (a) backfilling vacant budgeted positions; or (b) working on

projects of a County wide nature.® Increased Pay may have been paid quarterly, with each

Noah v. State, 112 Wn.2d 841 (1989).

"By way of example, Increased Pay would be calculated as follows if the King -
County COLA were 2%: In each calendar year 1997 forward, the total earnings by pay period
are divided by total hours reported to derive an hourly rate. The last derived hourly rate

|| reported in 1997 or in the last month of the year for the employee’s first year of employment

is then multiplied by 1.069. This amount is the maximum allowable rate. The maximum
allowable rate is increased each year by 4.5%, except the maximum adjustable rate for
employees at Step 10 is increased by 2% each year. The maximum allowable rate would be
recalculated if the employee has a change in job classification or promotion with a
competitive process.

S An example of a County-wide project-is the Financial Systems Replacement Project
which, for.a limited period of time, utilized benefited King County employees from different
departments and different fields.
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pay period, retroactively, or in some other manner.
47.  “Inmeligible Du.ncan Periods. The following per'iode are ineligible for

compensation in this settlement:

‘(a) : Periods when the Duncan class member did not receive the benefits of
| regular King County employees pursuant to KCC 3.12.040.
(b)  Pay periods when the Duncan class member received the same Hourly
{| Rate of Pay or greater rate of pay-than the Hourly Rate of Pay at 1[43(e):
(c)  Pay periods when the'Dun_can class member received a new
" || classification or pay rate purs_uam to Council Motion or Ordinance.

(@  For all Duncan class members who received 5% or greater Increas_ed _
Pay for over nine (9) continuous months during the period January 1, 199_8 through
December 31, 2002, all pay periods when the Duncan class member receiv'ed 5% or greater ‘
Increased Pay.. |

(e) For Dunean class members who worked in 2002 who received 5% or
greater Increased Pay as of April 1, 2002 or any time thereaﬂer through December 31, 2002,
all pay periods when the Duncan class member received 5% or greater Increased Pay.

(f) For Duncan class members whose 5% pay increase ceased as of
December 31 2002, all pay periods when the Duncan class member recelved 5% or greater
|| Increased Pay. -
(g) Thedate aDunean class member beceme Represented and all periods

thereafter when the class member was Represented.’

 The Duncan lawsuit apphes only to Nonrepresented ng County employees The

bargammg agent for Represented employees bargains with ng County for the pay received
(continued) -
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Duncan Distribution Formula

48.  The Representative Duncan Plaintiffs’ mcentrve awards and their class award
(see 71958 and 49) shall be deducted from the $8.0 million Duncan Fund. The balance
temaining in the Duncan Fund shall be distributed to Eligible Duncan class members as
follows:

49. Except as in ‘|]51 below Currently Employed E11g1b1e Duncan Class Members
who, as of September 1, 2003, received a new c1ass1ﬁcatlon and compensatlon pursuant to

Ordmance- 14516 and Ordmance 14626 shall receive a monetary award calculated by

‘|| multiplying the same percentage increase to their pay as a result of Class Comp, less the

addition_al 2.5% adjustment some class members received to their Hourly Rate of Pay,'® times
their pay for each Eligible Duncan Pay Period and totaling the amount dug for all pay periods.

Provided, if Eligible Duncan Class Members received greater than 0% up to and including 2%.

|} increase to their pay as a result of Class Comp (not including the adjustment; see footnote 10), '

these Currently Employed Eligible Duncan Class Members slrall receive 2% times their pay
for each Eligible Duncan Period. And provided further, if Currently Employed Eligible
Duncan Class Members receive 15% or greater mcrease to the1r pay as a result of Class Comp
(not including the adjustment; see footnote 10) these Eligible Duncan Class Members shall

receive 15% times their pay for each Eligible Duncan Period. A Duncan class member who

{|received 0% increase in pay as a result of Class Comp is not entitled to compensation in the

‘Duncan settlement.

by Represented King County employees.

10 “Adjuslment’ >means: In 2003, some Duncan class members received a new pay
rate associated with their new classification and an additional 2.5% increase (an adjustment)
to their pay rate and/or a King County COLA or merit increase.
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By way of examole:

)] © Not including the 2.5% adjustment (see footnote 10), Duncan class
member X’s pay changed ﬁ'om $20 per hour to $22 per hour as a result of Class Comp, a $2
or 10% increase. Class Member X worked each year from January 1, 1998, and received
$41,600 pay in 2002, $39,520 in 2001, $37,544 in 2000, $35,667 in 1999, and $33,883 in
1998. Clas_s member X will receive 10% of the total pay, or $18,82.1.

(2)  Duncan class member Y’s pay changed from $20 per hour to $20.25
per hour as eresult of Class Comp, a 1.25% inereaee. Assume this class member received the
same pay as Duncan class member X. Beeause class nllember Y'’s pay ratechanged by 1.25%,
Duncan class member Y will reccive 2% times his/her pay, not 1 25%, or-a total of $3,764.

(3)  Duncan class member Z’s pay is the same as Duncan class member X’s
pay, but Duncan class member Z received 5% or greater Increased Pay for all of 2001 and
2002. Therefore, these years are ineligible. Class member Z will receive 10% times his/her -
pay for 1998 through 2000 (but not for 2001 and 2002), or $10,709. |

(4)  The monetary award for Currently Employed Duncan ¢lass members
who have not received a new classification will be determined as indicated in 9151 below.-.

50.  The amount of the monetary awards due each Currently Employed Eligible
Class Members shall be totaled and then deducted from the balance of the Duncan Fund. The
balance then remaining shall be disI;ribilted as follows:

51.  For the remaining Eligible Duﬁcon Clase Members including Currently
Employed Class Members who, as of the date of this Agreement, ilave not received a new
classification or compensation or final determination of their classification who as of

September 1, 2003, 2.41% of pay shall be used for the calculation of their monetary award.
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2.41%is the averagé increase in pay Nonrepresented Employees received as aresult of Class

|} Comp; provided, for individuals who became Represented Employees, the 2.41% of pay

applies only to the period they were Nonrepresented Eligible Duncan Class Members.,
52. 2002 Eligible Duncan class members shall receive a monetary award

calculated by multiplying their pay in each Eligible Duncan Period times 2.41% and totaling

| the pay for each pay period.

53.  The 2002 aggregated total for all 2002 Eligible Duncan Class Members shall
be deducted from the remaining Duncan Fund balance.

54.  Ifthere is a balance remaining after deducting the aggregate of all monetary
awards for 2002 Eligible Duncan Class Members, -then the balancé shall be distributed to

2001 Eligible Duncan Class Members using the same formula as in {51 and 52 above. If

there is a balance remaining in the Duncan Fund after deducting the aggregate amount to

2001 Eligible Duncan Class Members, then the baiance shall be distributed to 2000 Eligible
Duncan Class Members using the saxae formula as in §§51 and 52 above, and so on for each'
year through October 10, 1999, until the Duncan Fund is depleted. |

55.  Inthe event the Duncan fund balaﬁse is insufficient in a parﬁsular year to
compensate the Ehglble Duncan Class Members for that particular year (e.g., 1999 Eligible
Duncan Class Members), the balance of the Duncan Fund shall be dlsmbuted pro rata to the
Eligible Duncan Class Members of that particular year, by the following formula. The
numerator shall be the Duncarn Fund balance and ths denominator shall be the aggregated
total dollar value of .all Eligible Duncan Class Membets’ m.onetary' aﬁmds for that particular
year. The resulting fraction — the prorata distriimticm fraction — will be multiplied tlmes :

each Eligible Duncan Class Member’s share for that particular yedr.. For example, if in 1999
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the Dunca_n Fund would be depleted and if a hypothetical 1999 Eligible Duncan Class
Member’s share is $800.00, but there are insufficient funds to pay that amount, and the pro
rata distribution fraction is 74%, the hypothetical class member would receive $592.00.!

56.  If a balance remains in the Duncan Fﬁnd after the Duncan Fund has been
distributed to 1999 Eligible Duncan Class Members, the amount reﬁahﬁng shall be
distributed pro rata to the Representative Roberts plaintiffs and Eligible Roberts Class
Members Who received a monetary award as calculated in §§29-34 above. This distribution is
to compensate for other items of compensation Roberts class members did not receive, such
as step increaées and COLAs. The formula' for the proration sﬁall be: The numerator shallbe
the balance remaining of the Duncan_ Fund and the denominator shall be the aggregated total
dollar value of all -monetary awards awarded to Eligible Roberts Class Members, including
the Representative Roberts Plaintiffs. |

Awards to Repfesentativ'e Duncan Plaintiffs

' 57.  The Representative Dincan Plaintiffs are Axﬁy Duncan, Donna Jones, and
Yinka Otusanya. Their participation as plaintiffs and prospective class representatives
includes, but is not limited to, commencement of this lawsuit in October 2002, providing
information concerning tﬁeir own and others’ circumstances, assisting class counsel,
attendance at meetings, and suppo_rting the settlement.

58. Each Representative Duncan Plaintiff shall be awarded $2,500.00 as an

}|incentive award in the litigation, a total of $7,500.00. -

59.  The Representative Duncan Plaintiffs shall receive their monetary class award

calculated as in 9940.

11 See note 3, supra.
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60. Kipg Countjz shall pay the Representative Duncan Plaintiffs thé amounts due
under §§58 and 59 by the later of (a) 35 days after the Court’s final apprm}al of the Agreement
or (b) January 5, 2004. | o

| ViII. FUTURE RELIEF

61.  Eligible Roberts Class Members who are employed by King County 60 days

' -aﬂel-' the Court’s final approval of this Agreement and.who were Class Comped in 2003 shall .

have their step placement adjusted to reflect the differential in pay but in no event shall any

Roberts class member be placed above Step 10. The sfep placement adjustment is a one-time

‘only adjustment and shall occur effective January 1, 2004,

62.  Eligible Duncan Class Members who are employed by King County 60 days-
after the Court’s final approval of this Agreém‘ent and whc; received greater than 0% increase
to their‘pay as a result of Class Comp and who are at Step 1, 2,_ 3 or 4 as a result of Class
Comp shall receive an ad'ditionall step; thus a Dunc"an class member at Step 1 shall be placed
at Step 2 and shall then reCeive'the Step 2 pay. The step placement adjustment is a ong—ﬁme
only adjustmeﬁt and Silall occur no later than 90 days after thé date of the Courtfs final
approval of the Agrcemeﬁt. l |

65 . The County will adopt or émend ordinances implementing thls Agreement and
which modify KCC 3.12.170 (equal pay) and KCC. 3.15 (pay plan and classification of
positioﬁs), which orMces are incorporated into this Agreement by reference.

IX. SETTLEMENT ADMINISTRATION

64.  The Parties agree, as soon as practicable after execution of this Settlement

-Agreeme'nt, to jointly move the Court to:

(a) tentatively certify the consolidated cases as a class action under
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CR 23(b)(1) and (b)(2);
(b) find preliminarily that this Settlement is a fair and reasonable

compromise of the Claims;

(©  order that notice of the Litigation and Settlenient be provided to Class

| Members;

d declare that the content of proposed notice and the mechanisms of
communicating such notice meet the requirements of due process and Civil Rule 23(¢) with

respect to all Class Members;

(e) schedule a date, at least ten days prior to the settlement hearing, by
which any Class Member who abjects to the terms of this Settlement Agreement may file
W1'itté_11 objections to this Settlement Agreement with the Clerk of the Court, and é_erve such

objections on Class Counsel and Defendants; and

® schedule a settlement hearing date pursuant to Civil Rule 23(¢) at
which any Class Member, who meets other requirements established by the Court, may
appear in order to obj ect to the fairness, adequacy, or reasonableness of this Settlement

Agreement or to any order or findings of the Court.

ijections to Settlement _ _ _

65.  Unless the Coﬁt directs 6&1erwise, all objections to the Settlement shall be
submitted in writing to the. Cout, Class Counsel, and Defendant in a manner and time
prescribed by the Court ﬁo less than 10'déys in advance of the hearing on the settlement. . Any
objections not so submitted shall be waived. Anyone wishing to appear at the settlement

hearing to object to the Settlement must so specify in his or her written objections.
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Notice of Settlement

66.  Individual Notice. Class Members whocan be identified through reasonable

| effort shall be given notice of the Settlement as proposed by the parties, subject to any

{|modifications ordered by the Court. The notice shall summarize the major terms of the

Settlement Agreement, state the time, date and place of the settlement hearing, and explain the . -
procedures and deadlines for submitting written comments or objections. The County shall

mail the notice, at the County’s expense, to the last known.address of each Class Member

| whose identity and address is reasonably ascertainable from the County records, or cause the

notice to be delivered by internal mail or email.
67, OtherNotice. Tn addition fo mailing individual notices, the County shail, at
least once, publish a brief summary notice in a Suﬁday edition of the Seattle Times.
68.  Prior to the settlement hearing, the County shall submit a certification to the
Court that it has cpmpliéd with the notice reqﬁements.

Responsibility for Notice and Settlement Administration

69. - The Coﬁnty, at its expense, shall be responsible for administering the
settlement and notice fo Class Members. The Counﬁ shall keep Class Counsel timely
informed about the notice pr;acess and the settlement administration process. At'Class
Counsell’s réquest, the County shall, upon reasonable notice, provic_ie Class Couﬂsel with
information about fhe notice, settlement administration, claims, and paﬁents. If Class
Counsel disagregs with the form of the notice, claim forms or other matters'in the claim
process and the parties cannot resolve their differences, the matter shall be resolved by the
Court. ‘ |

70. Thé Roberts subclass distribution will be calculated before the Duncan
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subclass distribution.

Information to be Utilized for Processing Payments

71. Al calculations for determining monetary awards to class members shall be
based on payroll and personnel file records maintained by the County. The data in these
payroﬂ and personnel-file records are normal business records and were created for routine
busines|s purposes other than this litigation. The data contained therei_n thus have a
presumption of accuracy. Plaintiffs have had the oppoﬁmﬁty to review the records. The
County will rely and has the right to rely on this information in its payroll records and
peréonnel files and documents pfovided in discover.y in administering the Settlement
Agreement. Whether a class member qualifies for a payment ;md the amounts of all payments
shall be determiﬁed exclusively from the information in the records utilized by the County.

Claim Forms

72. - Roberts class members whio are listed on Exhibit A and who v&;ill recei§e a
monetary award do not need to file any claim form. These employees may be required to
verify their address or identiﬁes or provide other information in order to receive a ménetary
award. King County Will provide Duncan class members a claim form providing the data that
will serve as the basis to be used to determine the class merhber’s monetéry award. Duncan
class memﬁers who disagree with the data provided by the County will be required to prbvide
infon_nétidn to King County pursuant to the claims process guidelines. Any person who is
requii'ed to submit a claim form_ who does not comply in a timely manner will not receive a
monetafy award. ‘

X. ATTORNEY FEES AND COSTS

73.  The Washington Supreme Court determined the method of computing

=3
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attorneys’ fees to be awarded in a class action for employee 'benéﬁts in Bowles v. Dept. of
Retirement System.s;, 121 Wn.2d 52 (1993). -In Bowles, a class of public employées oBtained a
declaratory judgment concerning ca]culatioﬁ of their average compensation that effectively
increased their future pension beﬁeﬁts.. The Supreme Court determined that the “common
fund” approach should be applied in calculating fees for the attorneys representing the class in
Bowles aﬁd that attorney fees should be sét as a percentage of the recovery for the class. 121
Wn.2qd at 72-73.. The Court said that 20 to 30 percent is the usual -“common fund” fee award
and this range is a reasonable percentage. It also said the “benchmark” fee award in |
“common fund” cases is 25 percent of the recovery. /d. The Sﬁpreme Court applied this
percentage of recovery approach in Bowles to the presént value of the pul'Jlic employees’
future penéion benefits obtained in that case. Id. at 57. The 'approach set forth in Bowles is ’
applied here. - _

74.  The total cash in the cominon fuqd to be paid by King County is $18.5 million.

75.  Class Counsel, Bendich, Stobaugh & Strong, P.C., of séatﬂe, Washington shall
receive a fee award ﬁﬁrsuant to the common fund doctrine, paid out. of total cash. Class
Counsel will seek a common fund fee avi_/ard of $4.5 million based on a percentage éf
recovery of approximately 24.3% of the fund. Such award will, with the remaindc;r of the-
Settlement Agreement, be subject to final approval by the Court. In connection with its
consideratiop of wﬁether to approve the Settlement, thc‘a Court may modify the amount of the |

fee to.class counsel without rejecting the settlement as a whole if the amount of the propb_sed

settlement. If the fee award were modified, the amount to each Fund for each subclass shall

be adjusted pfoportionate to the amounts at 423 and §39.
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76.  King County shall paj' the Court-approved fee award to Bendich, Stobaugh &

Strbng, P.C., the law firm represenﬁ'ng the class, by the later of (a) 35 days after the date the

|| Court gives final approval for the Agreement or (b) January 5, 2004,

X1. MISCELLANEOUS

77. Class member shall have no more than 6 months from the date the check iS
mailed by the Counfy to cash the check. In the event a check is'retumed to King Coumnty as
undeliverable due to an invalid address, King County will notify Plaintiffs’ cbunsei. King
Coﬁnty shall be obligafed to re-mail a check only once.. Any unclaimed settl?:ment funds .
foilowihg six (6) months from the date the original check is maile;d shall be returned to King _
County. | |

78.  King County will establish procedures concerning the notice and claim
process, to be reviewed by Class Counsel and subject to Court éppro{/al.

79 Up to the date the notices of the settlement hearing are sent to Roberts and

Duncan class members, the Settlement Agreement may include amendments, supplements

|| and additions as part of this Settlement Agreement, but only if they are in writing and signed

by Class Counsel and Defendant and specifically refer to this Agreement and as long'as the
$18.5 million settlement amount is not changed and the overall distribution formulas remain

substantially the same.

80.  This Settlement Agreement may be executed in several counterparts, each of

{{ which shall be deemed an original, but all of which together shall constitute one and the same

instrument.
-XII. COURT’S AUTHORITY AND ENFORCEMENT

81.  This Settlement Agreement is a product of substantial negotiations and
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compromises by the parties; and thus the Settlement Agreement represents a umtary whole
and each and every term therein is an integral part of the eritire Agreement. Pursuant to Civil
Rule 23, the Couiit determines whether the proposed settlement as a whole is fair and-

reasonable and determines whether to approve or reject the entire Settlement Agreément.

Except as provided in the Agreement, the Court is not authorized to modify the terms of the

negotiated settlement. The Court retains authority to interpret and enforce this Agrcemeﬁt, to

resolve minor ambiguities, to make reasqnable modifications to which the parties agree,. and

to correct minor mistakes and minor tec.:hnic-al errors, provided the purposes and intent 6f the
Agreement are fulfilled. Subsequent to the disnﬁssal of claims, the Court retains authority to
enforce its provisions and compel performance of all reQuirements of the Agreement that are
intended to be carried éut after di@ssﬂ of claims. '
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82. Class counsel shall be responsible for dismissing this case within 30 days
fpllowin'g completion of the step adjustment process in Section VIII and the distributi_én
process in Section IX of this Agreement. Each and every claim brbught by‘Plaintiffs in
connection with King_County Superior Court Cause No.' 97-2-07412-6 SEA and Cause
No. 02-2-36091 -2 SEA shall be dismissed with prejudice and without costs or fees to either
party. Prior to dismissal the parties agree that the litigation shall be stayed exsepf as provided

in this Agreement.

DATED this_®__ day of 0CT0b2/ 2003,

Approved by: . Approved byf
%;imwmcm BﬁICH, STOBALIG S’IRONq, P.C.
RON - |

/]

b (21 ot 7]
. DAVID F. STOBAUGH, WS
Approved as to Form: Attorneys for Plaintiffs
NORM MALENG
ing County Pros ttorney

47

SUSANN. SLFNECKER, WSBA #21151

. A #22067
Senior Deputy Prosecuting Attorneys
Attorneys for Defendant King County
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