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Metropolitan King County Council
Committee of the Whole

STAFF REPORT

	Agenda Item:
	8
	Name:
	Nick Bowman

	Proposed No.:
	2019-0206
	Date:
	June 16, 2020




SUBJECT

An ordinance proposing an amendment to the King County Charter granting the King County Office of Law Enforcement Oversight subpoena powers. 

SUMMARY

Proposed Ordinance 2020-0206 would submit to the voters of King County an amendment to the County Charter, to be placed on the next general election, which would add the authority to subpoena documents, witnesses and other relevant evidence to the list of powers granted to the Office of Law Enforcement Oversight under the King County Charter.  

BACKGROUND 

For well over a decade, King County has worked to improve oversight of the King County Sheriff’s Office (KCSO). In 2006, the county council’s Law, Justice and Human Services Committee held eleven meetings to consider civilian oversight for the sheriff’s office. The committee reviewed existing systems for the resolution of complaints and other investigations of employee misconduct. The committee also reviewed the systems used by the Ombuds/Office of Citizen Complaint to evaluate, categorize, and investigate complaints against KCSO employees. Additionally, the committee received an extensive briefing on the systems in place in KCSO’s Internal Investigations Unit for their review of allegations of misconduct and other complaints. Finally, committee members had several briefings from the sheriff’s Blue Ribbon Panel which was charged in March 2006 to evaluate many of the areas that the committee was reviewing.

Ordinance 15611—Initial Oversight Ordinance. Based on its deliberations and review of the KCSO Blue Ribbon Panel report, the King County Council developed legislation designing a system for civilian oversight that allowed for independent civilian monitoring and evaluation of ongoing investigations. On October 9, 2006, the Council approved Ordinance 15611 regarding civilian oversight of KCSO and creating the Office of Law Enforcement Oversight (OLEO), as an independent office within the legislative branch. The legislation gave OLEO authority to review complaints and investigations that paralleled the responsibilities identified as best practices during Council deliberations and advanced by the Blue Ribbon Panel. The legislation also allowed for the creation of an oversight committee made up of members of the public to support the new office.

Shortly after the council approved Ordinance 15611 however, the King County Police Officers Guild (KCPOG) filed an unfair labor practice charge against the county. On November 19, 2007, the county and the KCPOG finalized an agreement that Ordinance 15611 would be treated as a labor policy and that this policy would need to be bargained in good faith. After which, the KCPOG dismissed its unfair labor practice charge against the county. As a consequence of this agreement, no action was taken to implement Ordinance 15611.

Oversight Legislation Modified to Address Labor Agreement. On December 8, 2008, the Council passed Ordinance 16327 approving a new five-year collective bargaining agreement between King County and the KCPOG. The new collective bargaining agreement required the county to repeal most of Ordinance 15611, eliminating the primary components of the legislation establishing the OLEO. However, on December 8, 2008, the Council also adopted Motion 12892, which reaffirmed its commitment to establishing a system of civilian oversight. 

Following through on that commitment, the Council adopted Ordinance 16511 in May 2009 to establish a system of civilian oversight in accordance with the existing labor agreement. The ordinance was developed to address the adopted collective bargaining agreement while also preserving some civilian oversight capabilities for the OLEO. 

Charter Amendment and Council Action Expanding OLEO Authorities. In November, 2015, the voters of King County approved an amendment to the King County Charter that established OLEO as a charter-mandated county office within the legislative branch. This amendment, now Section 265 of the King County Charter, increased oversight responsibilities for OLEO and required that those authorities be established by ordinance.

In April 2017, the Council adopted Ordinance 18500 expanding OLEO’s authorities to include:

· investigatory authority with subpoena powers for the office;
· complaint and concern intake responsibilities, including the authority to review KCSO complaint intake classifications;
· authorization to review policies, procedures, training, operations, et al and make recommendations prior to adoption;
· access to relevant information and crime scene authorities; 
· notification requirements regarding the KCSO complaint handling process; and
· review of inquests findings. 

ANALYSIS

Proposed Ordinance 2020-0206 would submit to the voters an amendment to the King County Charter, granting the Office of Law Enforcement Oversight subpoena powers, to be placed on the ballot for the next general election. Specifically, the amendment would add the authority to “subpoena witnesses, documents and other evidence relating to its investigations or review,” to the list of OLEO powers described in Section 265 of the King County Charter. 

As stated in the background section of this staff report, OLEO has subpoena powers under KCC 2.75.055.  However, unlike a Charter provision that can be only added or removed by a vote of the people, law established by ordinance is transitory and can be changed by the council adopting a new ordinance.[footnoteRef:1]  If the subpoena power were added to the Charter provision governing OLEO, it could only be removed by a vote of the people.  According to OLEO’s Director, Deborah Jacobs, “subpoena power is essential to OLEO’s ability to conduct independent investigations. When OLEO does conduct an investigation, [the] hope is that Sheriff’s Office personnel will voluntarily participate in the investigation for transparency. However, in the even that does not occur, without the ability to compel Sheriff’s Office personnel to be interviewed by OLEO and produce relevant records, OLEO has limited ability to complete thorough and objective investigations.”[footnoteRef:2]   [1:  Subject to veto and override and referendum. ]  [2:  Attachment 2 (OLEO CRC Memo)] 


The authority to issue subpoenas is an established power within oversight agencies around the country, and one granted to numerous county entities. A non-exhaustive list, provided by the Office of Law Enforcement Oversight, of oversight offices in other jurisdictions across the country with some form of subpoena power include: 

· Oakland, CA
· Washington DC
· Chicago, IL
· Denver, CO
· St. Paul, MN
· Albuquerque, NM
· San Diego, CA
· Richmond, CA
· Indianapolis, IN
· Detroit, MI
· Syracuse, NY
· Los Angeles, CA
· New York, NY
· Cambridge, MA
· Rochester, NY
· San Francisco, CA

Table 2 below, lists the governmental entities in King County with the authority to issue subpoenas, as well as, any limitations to that authority. 

Table 2: King County Entities with Subpoena Power
	KC Entity
	Limits of Subpoena Power
	Charter/Code Section

	Council
	Limited to matters relating to proposed ordinances under consideration by the council.
	Charter 220.20

	
Ombuds
	Limited to matters under written complaints by a resident of the city or county.
	Charter 260 & KCC 2.52.090 (General Authority)

	
	May not subpoena information that is legally privileged.
	KCC 1.07.140 (Lobbyist Disclosure)

	
	May not subpoena information that is legally privileged or legally protected from disclosure.
	KCC 3.04.055 (Ethics)

	
	Prohibition of subpoenaing privileged information does not appear to apply to investigations of improper governmental acts.
	KCC 3.42.057 (Whistleblower Protection)

	Office of Civil Rights
	Shall consult with the prosecuting attorney before issuing any subpoena.
	KCC 12.17.040, 12.22.050 & .080

	Auditor
	Requires approval of the County Council by motion before a subpoena may be issued.
	KCC 2.20.65

	Chief Medical Examiner
	NA
	KCC 2.35A.090

	Personnel Board
	NA
	KCC 3.08.100

	Hearing Examiner
	Limited for witnesses to appear at a contested hearing.
	KCC 23.20.080



It should be noted that, should the proposed ordinance be adopted and subsequently approved by the voters, the amendment passage alone may not be enough to effectuate the desired change. As the proposed amendment may affect the working conditions of KCSO’s unionized workforce, the county would most likely need to engage in bargaining with the affected unions.

General Election Timing Requirements

In order to place this item on the November 3, 2020 ballot, an effective ordinance must be transmitted to the elections department by August 4, 2020.[footnoteRef:3] Therefore, the last regular council meeting date for adoption is July 21, 2020.[footnoteRef:4] August 4, 2020 is the last special council meeting date to adopt this ordinance as an emergency. [3:  An ordinance adopting a Charter amendment is not subject to Executive veto so the legislation is effective ten days after the Council adopts. ]  [4:  Ordinance 19074 specifies that he regular meeting day of the Council is every-other Tuesday until either the Executive terminates the March 1, 2020 proclamation of emergency in response to COVID-19 or K.C.C 1.24.035 is amended. ] 


AMENDMENTS

Amendment 1 would make several changes to the language and substance of the proposed charter amendment. These changes include: 

1. Changing the general election date in which the proposed charter amendment would appear on the ballot, from November 2019 to “at the next general election to be held in this county occurring more than forty-five days after the enactment of this ordinance,” i.e. the November 2020 general election;
2. Granting OLEO the authority to administer oaths to witnesses subpoenaed by OLEO; and
3. Clarifying that any witness subpoenaed by OLEO shall have the right to be represented by legal counsel. 

Amendment T1 conforms the title of the proposed ordinance to the changes made by Amendment 1, with regards to changing the general election date in which the proposed charter amendment would appear on the ballot, from November 2019 “at the next general election to be held in this county occurring more than forty-five days after the enactment of this ordinance,” i.e. the November 2020 general election.  

[bookmark: _GoBack]Note that the amendments will be included in a Committee of the Whole amendment packet that will be distributed to all members prior to the committee meeting.

INVITED

1. Deborah Jacobs, Director, King County Office of Law Enforcement Oversight
2. Mitzi Johanknecht, Sheriff, King County Sheriff’s Office. 

ATTACHMENTS

1. Proposed Ordinance 2020-0206 
2. Memo: Recommended changes to OLEO in Charter March 20, 2019
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