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SUBJECT:  A MOTION requesting the Executive to provided information on state unfunded mandates and directing the County Auditor to review the information provided.
SUMMARY:  This motion would collect the information needed in order to better assess the extent of state unfunded mandates imposed on King County since 1995. The County Auditor would review the information submitted by the Executive for financial accuracy.
BACKGROUND:
On July 21, the Budget and Fiscal Management Committee heard this item. There were concerns expressed by the Executive’s office about the timelines in the motion, and the motion was deferred for further discussion.

On August 18, the budget committee again heard this item. Based on information from the Executive and the Auditor’s Office about their workloads and availability, the committee deferred the motion for additional work on the timelines.  At that committee meeting, Councilmembers also asked about other steps that might be taken to move forward on a pursuit of reimbursement from the state for unfunded mandates.

This staff report provides background information on unfunded mandates, summarizes the content of the motion, describes a proposed amendment that provides an extended timeline for work products to be delivered, and briefly responds to Councilmember questions regarding alternatives for moving forward.
Definition of Unfunded Mandates
According to the Prosecuting Attorney’s Office, the applicable state statute that pertains to state unfunded mandates is RCW 43.135.060(1).  It states:

After July 1, 1995, the legislature shall not impose responsibility for new programs or increased levels of service under existing programs on any political subdivision of the state unless the subdivision is fully reimbursed by the state for the costs of the new programs or increases in service levels. Reimbursement by the state may be made by: (a) A specific appropriation; or (b) increases in state distributions of revenue to political subdivisions occurring after January 1, 1998. (emphasis added)

In order to qualify as a state unfunded mandate under this statute, the mandate must be:
1) Imposed by the state legislature

2) A new program or increased level of service that provides a measurable benefit to the public, and
3) Not fully reimbursed via either

a. A specific appropriation, or

b. Increases in state distributions of revenue after January 1, 1998.

Information Available on Unfunded Mandates
In 2000, the Executive provided the Council with a detailed report and legal analysis of state unfunded mandates, but that information is now almost a decade old.

In the fall of 2008, at the request of the Council, the Executive transmitted general information on unfunded mandates. However, not all of the programs listed met the definition of a state unfunded mandate under RCW 43.135.060(1), and specific revenue information was not part of the response. Consequently, the county still requires more information in order to specifically communicate the budgetary impacts of state unfunded mandates.
ANALYSIS

First, Proposed Motion 2009-0427 asks the Executive to identify all state distributions of revenue occurring after January 1, 1998. This information is needed in order to determine whether programs have been reimbursed by state distributions of revenue. If programs have received such reimbursement, then according to RCW 43.135.060(1)(b) they are not unfunded mandates.

Second, Proposed Motion 2009-0427 requests that the Executive collect information on state unfunded mandates by September 4, 2009. 
Third, Proposed Motion 2009-0427 directs the County Auditor to review the information submitted by the executive for financial accuracy by November 6, 2009.  

The dates specified in the motion require updating.
The motion attaches sample instructions and an inventory template that the Executive could use to collect the information. The inclusion of the sample template should assist the Executive in obtaining departmental information.  The instructions and template were developed with the assistance of the Auditor’s Office and the Prosecuting Attorney’s Office, and are designed to target the elements of RCW 43.135.060(1) while minimizing the amount of irrelevant or inapplicable information that might be provided, by giving instructions on what does and does not count as an unfunded mandate.  
The sample inventory template recommends that departments submit information on how they derived their cost impact estimates. This documentation should assist the Auditor in her financial review of the information. 
Resources

In order to complete the work requested by this proposed motion, the Executive and the Auditor’s Office have indicated a likely need for additional resources.

The Office of Budget and Management has indicated that they may need a TLT to assist with the data collection.  The Auditor’s Office has indicated that the best way for them to complete their financial review would be to hire a financial auditor with CPA expertise to fill a currently vacant position, or the work could be done via a consultant.

Timelines
Should a lawsuit be pursued against the state for unfunded mandates, the Prosecuting Attorney’s Office recommends first filing a claim with the Risk Management Division of the state Office of Financial Management (OFM) in order to exhaust alternatives for remedies.  If the outcome were not satisfactory to the county, a lawsuit could then be filed.

When OFM receives risk management claims, OFM begins sending packets of these claims over to the House and Senate Ways and Means committees with OFM’s recommendations. The committees review these claims at the start of session, and by law no later than the 30th day of session. The legislative session starts on January 11, 2010.  Based on conversations with OFM, the last date to submit information for inclusion in their presentation to the legislature would be around February 15.  This process occurs early in the legislative session in order to give the committees an opportunity to incorporate the financial impact of the claims into the budget.  
At this date, it is not likely that the county would be ready to file a claim with risk management this legislative session. The proposed amendment would collect information in time to pursue a claim in 2011.

Claims

The likelihood of success of a claim against the state is less than it has been in previous years. The state is in difficult financial straits and will be less able and willing to pay a claim.  The state amended its laws, adding the additional condition of counting distributions of revenue since 1998.  Since then, it has also begun a practice of referencing the RCW in its budget appropriations, adding language that the appropriation is to be considered sufficient for purposes of the unfunded mandate statute.

Questions were raised in committee regarding whether the county could pursue an RCW change or take some sort of preliminary action, sending notice to the state (via letter or via a risk management claim) of known unfunded mandates and the county’s severe need for reimbursement. The Prosecutor’s Office has indicated that it would probably be premature at this stage to present information to the legislature. The proposed motion, if passed, would give the county more complete information upon which to build its case.

AMENDMENT:

There is a proposed amendment that would change the timelines to early next year.  The Executive’s information would be due February 5, 2010 instead of September 4, 2009.  The financial review would be due May 3, 2010 instead of November 6, 2009.

REASONABLENESS:
Proposed Motion 2009-0427 would give the county information that it needs before any attempt to recover money from the state for unfunded mandates can be commenced.  In that respect the motions appear to be reasonable and prudent policy decisions.  Because this work has the potential to help the County realize increased resources in the future, the proposed motion involves a judgment call about resource allocation in the near-term versus those potential long-term resource benefits.  
INVITED:
1. Cheryle Broom, King County Auditor, Auditor’s Office

2. Beth Goldberg, Deputy Director, Office of Management and Budget

3. John Gerberding, Sr. Dep. Prosecuting Attorney, Prosecuting Attorney’s Office
ATTACHMENTS:

1. Amendment 1 to Proposed Motion 2009-0427 

2. Proposed Motion 2009-0427 with attachments
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