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SUBJECT

A briefing on the status of cable television franchise agreements for unincorporated King County
BACKGROUND

Federal statute as well as regulations and orders issued by the Federal Communications Commission (FCC,), gives local governments certain authority to negotiate franchise agreements with cable television providers.  This authority of local governments is fairly narrowly proscribed and the subject in general is a bit arcane.  For that reason this background discussion will provide a brief primer on King County’s role in granting franchise agreements to cable television companies.  
Cable television companies must negotiate separate franchise agreements with every city, town and county in Washington State where they want to operate.  In a few states cable television companies negotiate franchises directly with the state.  Local governments do not have authority to negotiate their own cable franchise agreements. 

In unincorporated King County two cable television companies have franchises. They are Comcast Cable Communications LLC (Comcast) and Wave Division I, LLC (Wave). Comcast has approximately 60,000 subscribers (customers) in unincorporated King County, mostly near the boundaries of incorporated cities and on Vashon Island.  Wave has approximately 1,700 subscribers and serves unincorporated King County near the towns of Carnation, Duvall and Woodinville.  Both Comcast and Wave have many more customers in the City of Seattle and other cities, but these franchises are negotiated separately by the respective cities.  Wave and Comcast also offer broadband Internet and telephone services.  Local governments have no control over these portions of their businesses. 
Cable television companies need a franchise to operate in unincorporated King County because their fiber optic and coaxial cables are located.  Sometimes these cables are buried in the rights-of-way, at other times companies hang their cables on utility poles which are also in the rights-of-way.  In return for being allowed to place their fiber and cable in King County’s rights-of-way, cable companies pay King County five percent of their gross revenues from the customers they serve in unincorporated King County.  This fee accrues to the general fund.
In addition to negotiating basic franchise agreements with the two cable television companies, about 17 years ago King County negotiated the construction of a private fiber optic network known as the I-Net.  The cable companies own the fiber but the County has a non-expiring lease of the fiber at no cost.  The I-Net has become an indispensable part of King County’s Wide Area Network on which the County is dependent for secure reliable data communications at over 40 remote locations.   These agencies use the I-Net for all their network connectivity needs including the Internet and the County’s new Unified Communications Platform, Lync.   In particular the Sheriff’s Office, the Prosecuting Attorney’s Office, the courts and the Department of Adult and Juvenile Detention all rely in the I-Net for secure data communications with the Washington State Patrol and other state agencies.  Other public agencies (I-Net customers) are also highly dependent on the I-Net for Internet access and basic communications at more than 300 sites.
In addition to receiving a five percent franchise fee from the cable companies, jurisdictions can negotiate a second type of payment for Public, Education and Government television programming support known as a PEG fee.  PEG fees can only be used for capital expenditures in support of public, education and government cable television programming.  The Federal Cable Act authorizes these payments.  The PEG fees King County receives helps support King County TV, the Voice of Vashon, and programming by Puget Sound Access. 
Myths and Facts

There are some very common yet fundamental misunderstandings about cable television franchises.  This section of the staff report will attempt to clarify those misunderstandings.
Myth: Local governments can influence or control the price of cable television service.

Fact: Local governments have no control or influence over the price of cable television service.

Myth: Local governments grant exclusive franchises to cable television companies.

Fact: Local governments do not grant exclusive franchise agreements to cable companies.  However, once a cable company has built the infrastructure to service an area, it becomes very difficult if not impossible, from an economic perspective, for a second cable television company to come in and “overbuild” the infrastructure and be financially successful. 

Myth: Local governments have influence or control over satellite cable television firms.

Fact: Local governments have no influence or control over satellite cable television firms nor do local governments receive any revenue from them because they do not use rights-of-way to deliver their service.
ANALYSIS/UPDATE
Historically the County has formed an interbranch team of Council staff, Executive staff and staff from the Prosecuting Attorney’s Office to negotiate cable television franchises.  The team for this negotiation consisted of David Mendel with King County Information Technology (KCIT), Chris Jaramillo, Cable Office Manager, KCIT, Tom Kuffel, Senior Deputy Prosecuting Attorney and me.  The primary reason for an interbranch team is that negotiating a cable television franchise can take a long time, is very complex and it is in the County’s best interest that whatever agreement is negotiated have a reasonable chance of being accepted by the Executive and the Council.  By keeping the Executive and the Council abreast of important elements in the franchise agreement as it progresses, elected leadership has been able to make collaborative decisions and reach final agreements in an efficient manner. 
Wave Negotiations – Last year Wave bought Broadstripe Communications which was under the supervision of a bankruptcy court.  The Council approved transfer of the ownership of the franchise by enacting Ordinance 17430 unanimously on October 8, 2012.  Since then Wave has been busy investing in its facilities in both unincorporated King County as well as in the City of Seattle and other cities.  The Cable Office has received positive feedback from customers who appreciate the improved service for both cable television and Internet service.  
Wave and King County began negotiating on a successor franchise agreement on December 6, 2012.  Negotiations have proceeded in a very constructive and productive manner.  At this point, all key issues have been agreed to and the franchise agreement is in final form.  Wave and King County are conducting a final review of the document.  The key elements of the agreement are listed below.

· Strong customer service requirements have been established with penalties for when they are not met. 

· Reliability of cable television service standards are in place with financial penalties for outages of certain durations.

· Wave agrees to carry the County’s 10 public, education and government channels.

· King County has the right, at a time of its choosing, to activate one high-definition public, education of government channel.
· Wave will construct new I-Net fiber in the Carnation and Duvall areas in order to enhance customer service for existing I-Net customers as well as making the       I-Net available to more customers who have expressed interest in the service.

· King County has agreed to a 10-year term for the new franchise.

· Numerous other standard provisions are in the franchise as required by King County code such as making provisions for auditing Wave’s financial records to ensure that the county is receiving the required five percent franchise fee.

The interbranch negotiating team is optimistic that the Executive can transmit the ordinance to Council within 40 days of completion of the final review.  It has been a pleasure to work with Wave personnel and as a result, County staff are left with the impression that it is likely that customers will continue to receive enhanced services for cable television as well as Internet services.

Comcast Negotiations – Comcast negotiations began in January of 2009 and the last face-to-face meeting was on June 29, 2012.  Negotiations have been difficult and progress slow.  With persistence, the parties were able to develop draft franchise language that addressed all elements of the agreement except for one.  That issue was how to characterize the County’s indefatigable (or permanent) use of the I-Net fiber.  For the past 20 years King County and Comcast have relied on what we believe is a permanent lease of the fiber for use of the I-Net.  Comcast wanted to update the lease and a number of its provisions.  This led to a breakdown in negotiations in June of 2012.  Within the last week a Comcast representative informed County staff that they now had direction from headquarters and were ready to restart negotiations.  A tentative date of May 21 has been set for negotiations.
INVITED

· Bill Kehoe, Chief Information Officer, King County Information Technology Dept.
· David Mendel, Unified Communications Manager, KCIT

· Chris Jaramillo, Cable Office Manager, KCIT

· Tom Kuffel, Senior Deputy Prosecuting Attorney, King County Prosecuting Attorney’s Office
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