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Omnibus Civil Rights Ordinance Briefing Paper
Prepared by: Bailey deIongh, Manager, Office of Civil Rights 

Date: August 7, 2003
I.  Background/Issue:

Several factors prompted this proposal by the Office of Civil Rights (OCR) to amend the County Fair Employment, Fair (or Open) Housing, Public Accommodations and Fair Contracting Practices Ordinances.  As it enforced each ordinance, OCR became aware of changes that would improve the enforcement process.  In 1997, the Council Auditor reviewed the work of the office and made several suggestions, including updating the ordinances with the new name of the office and making the ordinances more consistent.  In 1999, the Committee for Enforceable Discrimination Laws (CEDL) met with OCR and the Executive to request changes in the Employment and Public Accommodations Ordinances to expand coverage and provide a private right of action.  Subsequently, both CEDL and the Employee Based AA/EEO Advisory Committee indicated interest in amending the ordinances to include gender identity as a protected class.  During the drafting process, OCR enlisted the assistance of the Council Clerk’s Code Revisor who made many suggestions to clarify and “modernize” the ordinances.  Many of the proposed changes are technical corrections and do not affect the coverage or enforcement of the ordinances.
Our Fair Housing Ordinance as it currently exists qualifies King County for federal Housing and Urban Development (HUD) grant money due to its consistency with the federal Fair Housing Amendments Act.  To ensure continued funding, HUD must approve any changes to the Fair Housing Ordinance.  HUD reviewed the proposed changes set out in this draft ordinance and on September 23, 2002 approved them. 

II. Major Changes Proposed in the Omnibus Ordinance

1. Adding a Private Right of Action to the Employment and Public Accommodations Ordinances [Employment: Section 17; Public Accommodations Section 59]. Purpose of proposed amendment: to deter discrimination by providing Superior Court as an additional avenue to seek remedies.  This provision is already included in the county’s Fair Housing Ordinance and recognized by a federal judge in an unpublished decision relating to the county’s Fair Employment Ordinance. This private right of action is particularly critical to protected classes who are not recognized under state or federal law (sexual orientation…) and who might not be able to go to court without this protection.

2.
Expanding Coverage of the Employment Ordinance to Small Businesses [Section 25 G].  Changes definition of employer covered by the ordinance from an employer having 8 or more employees to an employer having 1 or more employees. The purpose of this proposal is to prohibit discrimination by all employers, not just employers with 8 or more employees.  Small businesses in unincorporated King County who were not previously covered will now be subject to the provisions of the Fair Employment Ordinance.  The Executive supports this reduction believing it is appropriate to cover all employers, sending the message that discrimination in any workplace is unlawful.  The Executive does not anticipate a significant workload increase for OCR as a result of this change.
3.  Changing and Adding Protected Classes. “Gender” and new protected class “Gender Identity” [Throughout this ordinance where protected classes are listed; definition of Gender Identity: Contracting Section 9 H; Employment Section 25 I; Housing Section 41 F; Public Accommodations Section 66 E] This proposal would change current references to “sex” in the County anti-discrimination ordinances to “gender” with the purpose of eliminating any confusion that could arise from the use of “sex” in the definition of “sexual orientation.” 

"Sexual orientation" means male or female heterosexuality, bisexuality or homosexuality, and includes a person's attitudes, preferences, beliefs and practices pertaining to sex.

CEDL, the County Employee Based AA/EEO Advisory Committee and members of the gender identity community have recommended that the county add explicit protection for “gender identity”.  This proposed Omnibus Ordinance adds a separate protected basis to each ordinance (Employment, Housing, Public Accommodations and Contracting) for gender identity and provides a definition. 

The proposed definition, based on language proposed by CEDL is: 

“Gender identity” means a person’s identity, expression, or physical characteristics regarding gender, whether or not traditionally associated with one’s biological sex or one’s sex at birth, including intersexed, transsexual, transvestite, and transgendered, and including a person’s attitudes, preferences, beliefs and practices pertaining to such identity, expression, or physical characteristics.

Having gender identity as a specific category sends a message that this type of discrimination will not be tolerated and makes it clear that such discrimination is illegal.  

4.   Expanding the Public Accommodations Ordinance to Cover Places of Public Accommodation Operated by King County Wherever Located [Section 61, Section 66K and Section 67]. Discrimination by the County itself as an operator of public accommodations has not been previously covered by the Public Accommodations Ordinance unless it occurred in unincorporated King County.  This situation led to OCR asking complainants about the location of the bus on which they were traveling when alleged incidents of discrimination occurred.  This expansion ensures that customers of public accommodations operated by King County have a forum and remedy for all discrimination complaints.  The ordinance does not cover activities of governments other than King County.

5.   Clarifying Housing for Older Persons [Section 53 A 4, Section 53 A 5c]. The current Housing ordinance states that future federal legislation regarding the definition of housing for older persons would be adopted (an exemption found in the federal law).  A legislative body cannot adopt another legislative body’s enactment without formal action.  Subsequent federal legislation expanded the definition of housing for older persons thus allowing more housing to exclude children.  The wording of current code creates a due process problem because readers could argue that they reasonably believed the County adopted the new expansive federal legislation.   These proposed amendments recommend formal adoption of the later federal amendments.

      The proposed ordinance also adds a new category of housing for older persons: “elderly in any housing provided under state or federal programs”.  This is a federal exemption and the amendment would make the county consistent with federal law.  

6.
Rewriting and Clarifying Damages Sections: Conference, Conciliation and Persuasion – Orders [Contracting Section 12; Employment Section 29; Housing Section 47; Public Accommodations Section 70]. This section in each ordinance sets out the damages and remedial actions that may be agreed to by the parties and ordered after a finding of reasonable cause to believe discrimination has occurred by either OCR or the Hearing Examiner.  The current Employment, Public Accommodations and Contracting versions are broad and rather vague.  The draft revises these sections in the Employment, Housing, Public Accommodations, and Contracting ordinances to set out specific types of remedies and to make the sections more understandable. In the Employment and Public Accommodations ordinances, the phrase “affirmative action” is replaced with “affirmative measures”. 
7.   Adding Enforcement of Agreements [Contracting Section 14; Employment Section 31; Public Accommodations Section 72]. Currently, the Housing and Contracting ordinances authorize settlements both before and after a finding.  It also sets out an enforcement procedure for violations of both.  This proposal adopts this procedure for both Employment and Public Accommodations cases.  Small changes are made to the Contracting ordinance to make it similar to the proposed changes in the others.  Under the current procedures, a failure to meet the terms of a settlement agreement of housing and public accommodations ordinances results in going back to the investigation.  Enforcement is the more appropriate course. 

8.   Making Definition of Sexual Orientation Consistent [Contracting Section 9 N; Employment Section 25 Q; Housing Section 41 T; Public Accommodations Section 66 P]. Each of the three ordinances had a different definition of sexual orientation. The draft adopts what the Executive believes to be the appropriate definition, that used in the Contracting Ordinance passed by the Council in 2000 and also that now found in the Employment Ordinance. The definition adopted in these proposed amendments is:

 “Sexual orientation" means male or female heterosexuality, bisexuality or homosexuality, and includes a person's attitudes, preferences, beliefs and practices pertaining to sex.

This proposal is in keeping with the Audit Reports recommendation that the ordinances be revised to be as consistent as possible.

9.   Limiting the Age Protection in the Employment Ordinance to 40 Years of Age and Older [Section 25 A]. The definition of the protected class “age” in all the ordinances is open-ended.  Under federal, state and City of Seattle legislation, age protection in Employment is limited to workers 40 years of age and older, in recognition of problems older workers have getting and keeping jobs.  The draft ordinance defines “age” for the purposes of the Employment Ordinance  as being 40 years of age and older.  

10. Expanding the Filing period for Housing Cases to 365 Days from 180 Days [Section 42 B].  Federal and state housing legislation gives parties one year to file complaints.  Expanding the time period would allow more issues to be addressed and resolved through the administrative rather than the legal process.

11. Expanding the Time to file Public Accommodations Complaints to 180 Days [Section 68 B].  Currently a notice of intent to file a complaint must be filed within 60 days with a complaint to follow within 30 days.  Employment and Contracting complaints must be filed within 180 days; these amendments would allow Housing complaints to be filed within 365 days.  Allowing 180 days for the filing of Public Accommodations complaints would provide consistency and allow people more time to consider options and to make an informed decision about filing. City of Seattle currently allows such complaints to be filed within 6 months.  

12. Adding Prohibition Against Retaliation and Making Definition Consistent [Contracting Section 9 M; Employment Section 26 E; Housing Section 42 F; Public Accommodations Section 67 B]. Due to an apparent oversight, retaliation was not prohibited conduct under the Public Accommodations Ordinance.  The definitions of retaliation varied in the Employment and Housing Ordinances.  The Contracting Ordinance did not define retaliation.  This proposal provides a new and comprehensive definition of retaliation for the Housing, Employment Public Accommodations and Contracting Ordinances.  In the Housing, Employment and Public Accommodations Ordinances, it is placed with other prohibited behaviors so it is easy to find in the ordinances.   

It is a discriminatory practice and unlawful for any person to retaliate by taking action against another person because the other person:


  1.  Opposed any practice forbidden by this chapter;


  2.  Complied or proposed to comply with this chapter or any order issued under this chapter; or


  3.  Filed a complaint, testified or assisted in any manner in any investigation, proceeding or hearing initiated under this chapter.

In the Contracting Ordinance, retaliation is already in the prohibition section.  A definition is placed with other definitions.
13. Adding the Power to Subpoena Information to the Employment and Public Accommodations Ordinances [Employment Section 28 E and F; Public Accommodations Section 69 D and E]. While the Housing and Contracting Ordinances give OCR the ability to subpoena information when necessary, neither the Employment nor the Public Accommodations Ordinances provide this critical tool.  If OCR is unable to obtain information from respondents voluntarily in these types of cases, it cannot effectively investigate a case.  Subpoena power is critical to investigation.  The amendments include the requirement that OCR review any subpoenas it intends to issue with the Prosecutor’s Office prior to the issuance.  This requirement is consistent with present practice and the current Housing ordinance.

14. Adding the Power to Seek Prompt Judicial Action to the Employment and Public Accommodations Ordinances [Employment Section 28 G; Public Accommodations Section 69 F]: The Housing and Contracting Ordinances allow injunctions/temporary restraining orders to stave off irreparable damage in situations presenting strong evidence of discrimination.  The amendments would add this option in employment and public accommodations cases.  A court would make the determination whether a temporary restraining order is appropriate in each case.

IV. Relatively Minor Changes

1. Changes made based on suggestions by the Council Auditor include:



Including ancestry and retaliation in all ordinances 



Updating the correct name of the enforcement agency

2. Changes made based on suggestions by the Code Revisor include:

Separating the Statement of Purpose into new sections

Alphabetizing definitions

Removing inappropriate commas

Making language active instead of passive

Redrafting to clarify OCR’s responsibilities

Moving Fair Housing exemptions to the exemption section

Updating severability clauses

3. Changing service dog to service or assistive animal in all ordinances [throughout].  

4. Adding definition of aggrieved person to the Employment and Public Accommodations ordinances and specifying that an aggrieved person can file complaints and lawsuits in all ordinances [Employment Section 25 B; Public Accommodations Section 66 H].

5. Limiting the exclusion of owner occupied housing in the Housing Ordinance to units in which the owner actually maintains a permanent residence, not to those who only “intend to maintain” a permanent residence therein and making owner occupied housing subject to more provisions of the Fair Housing Ordinance consistent with the federal Fair Housing Amendments Act (change required by HUD) [Housing Section 53 B].

6. In Housing, limiting blockbusting and steering to situations in which the prohibited activities are done for profit (commercial speech) [Housing Section 44].  This change is intended to protect the right of free speech and was required by HUD.

7. In Housing, removing financing from Section 12.20.030 A. 10 in light of similar coverage in Section 12.20.050 [Housing Section 42 A 10].

8. Defining disability in Employment and Public Accommodations [Employment Section25 D; Public Accommodations Section 66 C].

9. Defining marital status in the Contracting, Employment and Public Accommodations Ordinances [Contracting Section 9 I; Employment Section 25 K; Public Accommodations Section 66 F].

10. Adding “local” agency concerned with discrimination in employment including the OCR to the list of entities which can file Employment complaints [Employment Section 27 A 2] and allowing them to file any type of employment complaint. The ordinance now allows state or federal agencies to file complaints only on behalf of a group.
11. Clarifying procedures for filing and amending complaints in all ordinances. Similar to Seattle [Employment Section 25; Housing Section 45; Public Accommodations Section 68].  

12. Clarifying early settlement procedures for Employment and Public Accommodations [Employment Section 28 D; Public Accommodations Section 69 C].

13. Specifying discovery parameters in Employment and Public Accommodations to match the Housing provisions [Employment Section 28 E; Public Accommodations Section 69 D].

14. Specifying the components required in a request for an appeal hearing –similar to hearing examiner’s procedures [Contracting Section 13; Employment Section 30; Housing Section 49 (permissive due to HUD requirements); Public Accommodations Section 71].

15. Changing persons with disabilities to individuals with disabilities in all ordinances (throughout).

16. Specifying ancestry as a protected class for Housing and Public Accommodations- in the current ordinances it is included in the definition of national origin [Housing Sections 42-44; Public Accommodations Sections 66-67].

17. Replacing King County definition of parental status in the Fair Housing Ordinance with the federal definition [Housing Section 41].

18. Taking out the reference to the examples of the YMCA and YWCA in the Housing ordinance, Section 53, the personal privacy exemption. The exception includes standards to be applied to all housing, including the YMCA and YWCA.  In order to be exempt, housing operated by these organizations must meet the standards.
19. Changing the sections authorizing OCR to implement procedures to make them consistent.  The changes included deleting references in the Contracting ordinance to OCR’s powers which are set out in other sections of the ordinance. 

20.  Making miscellaneous other small wording changes to make the ordinances more consistent

