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SUBJECT

Proposed Ordinance 2019-0143 would amend the Shoreline Master Program as part of the County's periodic review.

SUMMARY

Proposed Ordinance 2019-0143 would amend the goals and policies and regulations of the Shoreline Master Program through a periodic review process. Under state law, the County is required to complete a periodic review of its Shoreline Master Program (SMP) every eight years, which is June 30, 2019. The periodic review is intended to update the existing adopted program to reflect changes in applicable state laws as well as updates to the King County Comprehensive Plan and development regulations since 2010.

Substantive policy changes proposed in Proposed Ordinance 2019-0143 include updates to aquaculture uses, such as geoduck and net pens, and wetland protection in the critical areas regulations. Other changes include updates to reflect state law, such as new exemptions and exceptions for permitting, and targets for local review.

The periodic review allows for any substantive changes to be included; however, changes must be approved by the Department of Ecology prior to being effective. 

BACKGROUND 

The Shoreline Management Act (SMA) was adopted in 1971 with the purpose of managing and protecting shorelines[footnoteRef:1] through coordinated planning. The SMA recognizes that "the shorelines of the state are among the most valuable and fragile of its natural resources." In order to protect this resource, the SMA requires counties and cities to develop plans and adopt regulations to "prevent the inherent harm in an uncoordinated and piecemeal development of the state's shorelines." The SMA identifies seven preference values: recognition and protection of statewide interests over local interests, preservation of the natural character of the shoreline, long term benefit over short term benefit, protection of the resources and ecology of the shoreline, increased public access to publicly owned areas, increased recreational opportunities for the public, and to provide for any other element deemed necessary or appropriate.  [1:  Shorelines that are protected under the SMA include marine waters, lakes greater than 20 acres in size, and streams with a mean annual flow of at least 20 cubic feet per second. The shoreline jurisdiction also includes upland areas 200 feet from the shoreline edge, the one-hundred year floodplain and associated wetlands.] 


The Shoreline Management Act requires local jurisdictions to develop or amend a Shoreline Management Program (SMP) under a comprehensive update as well as complete a periodic review of their SMP once every eight years.[footnoteRef:2] On November 30, 2010, King County adopted an updated SMP as part of the required comprehensive update through Ordinance 16985. The SMP underwent a number of amendments in an omnibus under Ordinance 18767 in 2018.[footnoteRef:3] However, these changes have not been approved by the Department of Ecology yet and are not in effect at this time. Once the Department of Ecology approves the omnibus, changes will become effective within 14 days of approval. [2:  WAC 173-26-090]  [3:  Amendments includes changes to definitions, permitted alterations and alteration exceptions to critical areas, permitted shoreline modifications, permit requirements, nonconformance, and procedural changes. The 2017-0244 staff report details the changes.] 


The purpose of the periodic review is to assure that the SMP "complies with applicable laws and guidelines in effect" and is consistent "with the local government's comprehensive plan and development regulations…and other local requirements."[footnoteRef:4] The periodic review also includes amendments to reflect changed circumstances, new information, or improved data. The distinction between the comprehensive update, which was completed in 2010 under Ordinance 16985, and the periodic review is that the comprehensive update included a complete evaluation of state law and guidelines whereas the periodic review requires a limited evaluation of only changes that have occurred since the last comprehensive update.    [4:  RCW 90.58.080(4)(a)] 


The deadline for completing the periodic review for jurisdictions in King, Pierce and Snohomish Counties is June 30, 2019. Under state law, the periodic review must be accomplished through the adoption of an ordinance, and where public notice, a public hearing, and findings that a review and evaluation have occurred.[footnoteRef:5]  [5:  WAC 173-26-090(2)(c)(i)] 


Public Review Process
Under state law, adoption or amendments to the Shoreline Master Program are required to undergo two public review processes: a local land use review first completed by the local jurisdiction and a state review by the Department of Ecology after approval by the local jurisdiction. These public review processes occur independently with separate public comment periods. For periodic reviews, local jurisdictions may elect to use an optional joint review process, which consolidates these separate comment periods into one process prior to local approval.[footnoteRef:6] Executive staff has indicated that they have communicated with the Department of Ecology on utilizing the optional joint review process for this periodic review. [6:  WAC 173-26-104] 


As part of the periodic review, local jurisdictions are required to make all reasonable efforts to inform, fully involve and encourage public participation. The County is required to establish and broadly disseminate to the public a public participation plan. The Executive has prepared a public participation plan, which is included as Attachment 6, required under WAC 173-26-090(3)(a).

ANALYSIS

Proposed Ordinance 2019-0143 would modify the Shoreline Master Program, including goals and policies (KCCP Chapter 6) and the shoreline development regulations. Major changes can be broadly categorized in three categories: 1) revisions to aquaculture regulations (e.g., net pens), 2) updates to reflect changes in state law since 2010, and 3) regulatory updates to reflect current wetland science.

Revisions to aquaculture regulations
In 2018, Council adopted a moratorium and an extension prohibiting commercial nonnative salmon net pens in unincorporated King County, following the failure of a commercial net pen in Puget Sound. As part of the Executive's work addressing issues within the moratorium, revisions to the aquaculture provisions of the code are proposed in this legislation. Proposed Ordinance 2019-0143 would accomplish the following:
· Creates new use categories in the shoreline regulations for nonnative marine finfish aquaculture, noncommercial native salmon net pens, other native finfish net pens, geoduck aquaculture, and other aquaculture
· Prohibits nonnative marine finfish aquaculture and commercial salmon net pens in all shoreline environments
· Classifies other native finfish net pens as a conditional use in certain shoreline environments subject to conditions
· Classifies geoduck aquaculture as a permitted use subject to conditions, including requiring a shoreline substantial development permit when substantial interference with normal public use of the shoreline occurs and requiring a conditional use permit for new commercial geoduck aquaculture only.
· Classifies noncommercial native salmon net pens as a permitted use subject to conditions and provided the facilities are operated by tribes with treaty fishing rights, used for a limited duration to cultivate wild salmon stocks, or part of a captive brood stock recovery program for endangered species.
· Classifies other aquaculture as permitted uses in all shoreline environments subject to conditions 

Updates to reflect state laws since 2010
State law requires periodic reviews of the SMP to be consistent with changes in state law that occurred since approval of the comprehensive update in 2010. Attachment 4 is a periodic review checklist developed by the Department of Ecology and completed by Executive staff, identifying the state laws that must be reviewed during the course of the periodic review. Executive-proposed changes, identified in this periodic review checklist as requiring policy and code revisions, include:
· Creating a 90-day target for local review of state transportation projects
· Amending regulations surrounding commercial geoduck aquaculture to meet Ecology adopted rules (discussed above)
· Adding a granting of relief for shoreline restoration projects within the UGA that shift the ordinary high water mark
· Adding requirements to update the list of streams and lakes within the shoreline jurisdiction within 3 years
· Creating exceptions for local review consistent with state law for remedial actions, boatyard improvements for stormwater, WSDOT facility maintenance and safety improvements
· Updated wetland delineation and rating system (discussed below)

Regulatory updates to reflect current wetland science[footnoteRef:7] [7:  More information on the 2014 Washington State Wetland Rating System for Western Washington is available through the Department of Ecology's publication: https://fortress.wa.gov/ecy/publications/documents/1406029.pdf] 

The executive-proposed ordinance includes updates to wetland standards within the critical areas chapter (K.C.C. Chapter 21A.24) of the zoning code. Since the SMP's comprehensive update in 2010, the Department of Ecology adopted the 2014 wetland rating system, which is an update from the 2004 rating system. The wetland rating system is used by wetland biologists to classify wetlands in a standardized methodology across Washington State. Wetlands are rated between Category I and IV, with Category I indicating the highest quality wetland. Regulatory updates to wetlands in the executive-proposed transmittal include:
· Using the Department of Ecology's updated 2014 rating system, which adjusts scoring for wetland functions, defines two categories ("landscape potential" and "Value") in place of one category ("Opportunity"), adds interdunal wetlands with a high habitat score as a Category I wetland, and narrows possible scoring from 1-100 points in the 2004 system to between 9-27 points in the 2014 system
· Adjusting the buffer tables to reflect the changes in the scoring scale from 1-100 points to 9-27 points, with buffer reductions for some types of wetlands

Additional staff analysis is still underway at this time. 
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