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STATE OF WASHINGTON

DEPARTMENT OF ECOLOGY

	In the Matter of Remedial Action by:


King County, Washington

	AGREED ORDER
AMENDMENT
No. DE 8439


TO:
Mr. Dow Constantine, King County Executive
401 5th Avenue, Suite 800
Seattle, WA 98104

EXHIBITS:

EXHIBIT D:
Cleanup Action Plan

EXHIBIT E:
List of Deliverables and Schedule
EXHIBIT F:
List of Required Permits
EXHIBIT G:
Applicable Substantive Requirements.

I. INTRODUCTION


Agreed Order No. 8439, entered into by the State of Washington, Department of Ecology (Ecology), and King County, political subdivision of the State of Washington on January 31, 2013, required a remedial investigation (RI), feasibility study (FS), and draft cleanup action plan (DCAP) for a former mining facility on Maury Island (defined as the “Cleanup Unit”), where there has been a release or threatened release of hazardous substances due to aerial emissions from Asarco’s Tacoma smelter. The Cleanup Unit is within and part of the much larger Tacoma Smelter Plume (TSP). Under this Amendment to Agreed Order No. 8439 (Amendment), King County will implement the final cleanup for the Cleanup Unit. Ecology believes the actions required by this Order are in the public interest.


This Amendment does not attempt to recite all the provisions of the Order. Provisions of the Order not specifically changed in this Amendment shall remain in full force and effect.
II. JURISDICTION


This Agreed Order is issued pursuant to the Model Toxics Control Act (MTCA), RCW 70.105D.050(1), now recodified at RCW 70A.305.050(1). References in this Order to MTCA and other state environmental law provisions shall be superseded as necessary by their recodified RCW provisions.  
III. AMENDMENTS
Section VII. (Work to Be Performed), is amended to incorporate the following additional subsections:


F.
Implementation of Cleanup:  King County shall implement the selected remedy for the Cleanup Unit by implementing the Cleanup Action Plan (CAP), attached as Exhibit D. The cleanup action is to take place in phases according to Section 5.3 of the CAP, and shall be performed in accordance with the more detailed and/or modified schedule contained in the List of Deliverables and Schedule (Schedule), attached as Exhibit E, and all other requirements of this Order.
G.
In order to implement the CAP, King County will prepare and submit for Ecology's review and approval all documents necessary to conduct the final cleanup action.  Any such deliverable, once approved by Ecology, becomes an integral and enforceable part of this Order. The List of Deliverables and Schedule (Exhibit E) details those deliverables that have been identified as of the effective date of this Amendment, plus the schedule by which they must be submitted.
H.
King County agrees not to perform any remedial actions outside the scope of the Order unless the Parties agree to modify the CAP to cover these actions. All work conducted by King County shall be performed in accordance with Chapter 173-340 WAC unless otherwise provided herein.
Section VIII (Terms and Conditions of Order), subsection P (Compliance with Applicable Laws) is replaced in its entirety by the following:
P.
Compliance with Applicable Laws
1.
All actions carried out by King County pursuant to this Order shall be done in accordance with all applicable federal, state, and local requirements, including requirements to obtain necessary permits, except as provided in RCW 70A.305.090. The permits that are necessary to obtain to implement the final cleanup for the Cleanup Unit are identified in Exhibit F.
2.
Pursuant to RCW 70A.305.090(1), King County is exempt from the procedural requirements of Chapters 70A.15, 70A.205, 70A.300, 77.55, 90.48, and 90.58 and of any laws requiring or authorizing local government permits or approvals. However, King County shall comply with the substantive requirements of such permits or approvals. The substantive requirements of such permits or approvals that have been identified as being applicable but procedurally exempt under this Section are identified in Exhibit G. King County has a continuing obligation to determine whether additional permits or approvals addressed in RCW 70A.305.090(1) would otherwise be required for the remedial action under this Order. In the event either Ecology or King County determines that additional permits or approvals addressed in RCW 70A.305.090(1) would otherwise be required for the remedial action under this Order, it shall promptly notify the other party of its determination. Ecology shall determine whether Ecology or King County shall be responsible to contact the appropriate state and/or local agencies. If Ecology so requires, King County shall promptly consult with the appropriate state and/or local agencies and provide Ecology with written documentation from those agencies of the substantive requirements those agencies believe are applicable to the remedial action. Ecology shall make the final determination on the additional substantive requirements that must be met by King County and on how King County must meet those requirements. Ecology shall inform King County in writing of these requirements. Once established by Ecology, the additional requirements shall be enforceable requirements of this Order. King County shall not begin or continue the remedial action potentially subject to the additional requirements until Ecology makes its final determination. 
3.
Pursuant to RCW 70A.305.090(2), in the event Ecology determines that the exemption from complying with the procedural requirements of the laws referenced in RCW 70A.305.090(1) would result in the loss of approval from a federal agency that is necessary for the state to administer any federal law, the exemption shall not apply and King County shall comply with both the procedural and substantive requirements of the laws referenced in RCW 70A.305.090(1), including any requirements to obtain permits.
A new section is also added to the Order as follows:

XI.
LAND USE RESTRICTIONS
In consultation with Ecology, King County will prepare a draft Environmental (Restrictive) Covenant that is consistent with WAC 173-340-440, RCW 64.70, Section 5.2 of the CAP, Exhibit E, plus the approved Institutional Control Plan for the Site. After approval by Ecology, the County shall record the Restrictive Covenant with the office of the King County Auditor within ten (10) days of the completion of the remedial action. The Restrictive Covenant shall restrict future uses of the Site. King County shall provide Ecology with the original recorded Environmental (Restrictive) Covenant within thirty (30) days of the recording date.

Effective date of this Amendment:  _________________________________
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