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SUBJECT

Agreement to lease a 30-acre parcel in Issaquah Creek Basin from the Washington Department of Natural Resources for a 50-year term. 

SUMMARY

Proposed Ordinance 2011-0207 authorizes execution of a lease agreement for a 30 acre parcel on Holder Creek in the Issaquah Creek Basin, at no cost to the County, for the protection of fisheries and wildlife resources. 

BACKGROUND

Issaquah Creek Basin - Issaquah Creek drains a largely forested basin north of the Cedar River and south of the City of Sammamish, including headwaters that flow from the slopes of Cougar, Squak, Tiger and Tailor Mountains, before entering Lake Sammamish.  Some of the best remaining habitat in the Lake Washington/Cedar/Sammamish Watershed is in the Issaquah Creek Basin, according to the Puget Sound Salmon Recovery Plan.[footnoteRef:1]  Protecting this Basin habitat is a high priority, the Salmon Recovery Plan indicates.  More than 75% of the basin remains forested, and 40% is in public ownership.   [1:  Puget Sound Salmon Recovery Plan, p 242 http://www.nwr.noaa.gov/Salmon-Recovery-Planning/Recovery-Domains/Puget-Sound/upload/Ch5_Lk_Wash.pdf] 


The Issaquah Creek Basin is identified as a subarea in WRIA 8 's salmon habitat recovery plan.  The Issaquah Creek Basin supports Chinook, Coho and Kokanee salmon and Steelhead trout.  The Carey Creek and Holder Creek tributaries to Issaquah Creek are considered to have exceptional salmon habitat.  The middle and upper Issaquah Creek Basin, where Carey and Holder Creek are located, is identified as a Regionally Significant Resource Area because of its exceptional fisheries habitat and undeveloped character that protects natural watershed structure and function.[footnoteRef:2] [2:  John Kerwin, Salmon and Steelhead Habitat Limiting Factors Report for the Cedar-Sammamish Basin September 2001] 


Issaquah Creek Protection Efforts - Issaquah Creek has been the subject of significant attention from the environmental community and public agencies interested in supporting its fisheries and wildlife values.  The Issaquah-Holder Creek WRIA 8 Salmon Recovery Project listing provided for the preservation of 124 acres on five properties along Holder Creek, a primary tributary of upper Issaquah Creek, protecting approximately 4850 feet of streams, and linking Tiger Mountain State Park and Taylor Mountain Forest in the Issaquah Creek Basin.[footnoteRef:3]  In the year 2000, the King Conservation District sponsored habitat enhancement projects along Issaquah Creek that provided for revegetated streambanks, addition of large woody debris, and riparian plantings.   [3:  Issaquah Holder Creeks Salmon Recovery Projects http://www.govlink.org/watersheds/8/planning/srfb-projects/issaquah-holder.aspx] 


In 2003, the City of Issaquah sponsored projects to increase volunteer efforts for riparian weed control along Issaquah Creek, including professional eradication on some sites and native tree and shrub planting, along with installation of educational signs at restoration sights on Issaquah Creek.[footnoteRef:4]  In 2007, the City completed the acquisition of one of the few remaining large undeveloped parcels on lower Issaquah Creek.  The 2-acre site, known as Berntsen Park, has degraded habitat offering significant restoration potential.[footnoteRef:5]  These and other restoration and protection projects have sought to preserve the fisheries and wildlife values of the Basin, as well as to limit impacts from basin flooding events.   [4:  Issaquah Creek Restoration Stewardship Program http://www.govlink.org/watersheds/8/planning/srfb-projects/project_table.aspx]  [5:  Issaquah Creek—Streamside Property Upstream of Juniper St. http://hwsconnect.ekosystem.us/project.aspx?sid=240&id=4624] 


Trust Land Transfer Program—Washington Department of Natural Resources - These same resource values led the Washington Department of Natural Resources ("WDNR"), a major basin landowner, to identify a 30-acre WDNR-owned parcel along Holder Creek, as appropriate for alternative management. Under the Trust Land Transfer program, WDNR-managed lands that are appropriate for alternative management are transferred or leased to other public entities better positioned to manage the lands for appropriate public purposes, including state fisheries, wildlife, and parks agencies or local governments, based on a legislative authorization and appropriation  

This parcel, however, supports certain trust responsibilities of the WDNR, specifically, the Common School Trust program, by which resources are managed to generate returns for the purpose of public school construction.  Because of this, the lease must generate a fair market value return.  WDNR proposes that it fund this requirement from a State legislative appropriation for the initial lease term of 50 years, at the approximate amount of $337,000.  Thus, the County would not need to expend any acquisition costs to obtain the benefits of this long term lease.  

County Legal Authority and Approval Requirements - The County is authorized to acquire real property from other governments.  KCC 4.56.140 provides: 

"The county may  …  acquire property for the county from another governmental agency by negotiation, upon such terms as may be agreed upon and for such consideration as may be deemed by the county to be adequate."

Pursuant to KCC 4.04.040B.5.b (3), Council approval is required for lease transactions of greater than two years.

Grazing Lease - The parcel, which is the subject of this proposed lease, is located at 17517 Issaquah-Hobart Road, is about six miles southeast of Issaquah.  Holder Creek runs through the 30-acre property, upstream of its confluence with Carey Creek, both tributaries to Issaquah Creek.  

The property is currently subject to a grazing lease held by a local landowner, which has been in place for decades.  The land has long been largely cleared of trees to accommodate grazing.  Approximately 50 or fewer cows are regularly grazed on the property.  The grazing lease expires on December 31, 2014.  Input from County staff indicates that there has been no formal evaluation by the County of the impacts of the grazing activity on fisheries or wildlife resources of the parcel.  

Key elements of the grazing lease between the WDNR and the grazing leaseholder are as follows:

· Grazing lease term is from January 1 2005 to December 31, 2014.
· The property is available for public hunting, fishing and nonconsumptive wildlife activities, unless a closure is authorized by the State.
· Grazing is the sole permitted use by the lessee.
· Lessee is to control all noxious weeds on the land.
· No valuable timber or materials may be removed without State written approval.  The State reserves the right to sell or lease minerals, coal, gas, gravel, stone, forestry resources or other materials.
· The lessee is responsible for utilities, taxes and assessments.
· No improvements can be placed on the land without State written approval.
· The State reserves the right to lease the premises for other uses that are compatible with the lessee’s permitted uses.

There have been communications between the landowner and the County regarding the potential for extending or continuing the grazing lease under the County’s management after the current grazing lease expires, though no determination has been made.  

Proposed Ordinance 2011-0207 - Proposed Ordinance 2011-0207 authorizes the executive to sign the Issaquah Creek Trust Land Transfer Lease, Attachment A to the Ordinance.  Key provisions of the proposed lease are summarized below.

· Lease Term:  The lease is effective from the date of termination of the grazing lease (December 31, 2014) but the 50-year term starts from the date the lease is signed by both parties.  
· Prior to the termination of the grazing lease, pursuant to the lease agreement with the State, the County is granted a "land use license," whereby the County is authorized to use the land as specified in the lease (permitted uses) and as long as not incompatible with the grazing lease.  .
· Approval of the lease:  The obligations of both parties to the agreement are contingent upon approval by ordinance of the Council by May 23, 2011.  If Council does not approve the agreement by that date, then the County's right to lease the property is lost, unless the parties otherwise mutually agree to different arrangements.  
· Right to Renew:  At the end of the initial lease period, the County may extend the lease for another 50 years, upon payment of the fair market value of that lease.  
· Payment:  Fair market value of the lease of $373,000 will be deposited in the WDNR’s Common School Construction Account from the WDNR’s State Building Construction Account, if the lease is executed before June 30, 2011, based on a State legislative appropriation.  No additional consideration is required from the County during the initial 50-year term of the agreement.
· Permitted Use:  County may use the property for fish and wildlife habitat, open space or recreation, or any combination.  County may request alternative compatible uses.  
· County Purchase Option  At any time during the lease, the County has the option to purchase the fee interest.  WDNR may accept the offer if it determines that it reflects fair market value.  Terms must include a deed restriction that restricts uses to fish and wildlife habitat, open space or recreation
· Plan of Development:  County can’t improve or modify the property without submitting a Plan of Use and Development.  WDNR will review and comment within 90 days, focusing on permitted uses and the Habitat Conservation Plan.
· Resources  County can remove no valuable material, including forest products, timber, minerals sand or gravel without WDNR consent and compensation.  Mineral rights and other valuable material remain the property of WDNR.
· Property Management  County must control negative effects of public access, as well as protect against fire, insects and disease.  County must protect against vandalism, garbage dumping, resource theft, and damage to soils, water quality, plants, or animals.
· Grazing Lease Status  Before the effective date, County’s use of the property is subordinate to, and cannot interfere with the rights of the current lessee under the existing grazing lease.  No improvements may be made to the property until the grazing lease expires.
· Habitat Conservation Plan  The parcel is located within an area subject to the WDNR’s Habitat Conservation Plan, adopted in connection with an Incidental Take Permit.  The County must comply with the Incidental Take Permit, and notify WDNR of new locations of permit species, or when sick, injured or dead specimens are encountered.  
· Utilities, Taxes, Insurance  Following the effective date, the County is responsible for all utilities and taxes.  County must maintain insurance of the prescribed types and amounts.
· Control of Weeds, Garbage  Following the effective date, County is required to control weeds including listed noxious weeds on the property.  No deposit of garbage, wastes, or other matter can be made on the property, except as approved by WDNR.  
· Roads  County may use existing roads on the property, or with WDNR approval, construct additional roads, subject to limitations of the ITP
· Other  Contract provisions addressing default, nonwaiver, indemnity, condemnation, lease changes, invalidity, discrimination and other provisions are also included.

ANALYSIS

The County has demonstrated its support for protection of endangered fisheries and wildlife on many occasions, most notably through its participation in the salmon habitat recovery planning effort culminating in the Council-adopted Puget Sound Salmon Recovery Plan.  That Plan places priority on the protection of fisheries and resource values in the Issaquah Creek Basin, as having high quality habitat important to the support of salmon retention and recovery. 

WDNR has made this 30-acre parcel in the Issaquah Creek Basin available for lease to the County, in accordance with lease terms that are consistent with the values of the County's Salmon Recovery Plan.  This lease is available at no cost to the County for the initial 50-year term.

The lease provides that after the effective date of this lease (i.e. when the current grazing lease between the State and a local landowner has expired) the County may purchase the property for the then established fair market value.  According to Executive staff, it is the intent to purchase this land when allowed, sometime in 2015.    Funding for the acquisition has been approved through the Conservation Futures program, and by the Council in the 2011 budget.  

There will be no operational costs until this lease actually goes into effect (i.e. when the current grazing lease between the State and a local landowner has expired) or if the County purchases the property.  As set forth in the lease agreement, under either circumstance, the County will assume the responsibilities of noxious weeds control, garbage collection, control for fire and disease, and other requirements.  

The fiscal note that accompanied the transmittal of the proposed ordinance indicates no costs for the next three years, since those responsibilities are currently covered under the grazing lease held by another.  However, when the County assumes these responsibilities in 2015, Executive staff anticipate they will cost approximately $1,500 per year.  

The approval of Proposed Ordinance 2011-0207 appears to be a reasonable business decision.  

AMENDMENTS

None.

ATTACHMENTS

1. Proposed Ordinance 2011-0207 with Attachment A Issaquah Creek Trust Land Transfer Lease
2. Transmittal Letter, date April 19, 2011
3. Fiscal Note
4. Parcel Map 
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